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NOTE. 

All  the  head-notes  in  this  volume  were  made  by  the  court  before 
announcing  the  decisions. 

The  statement  appearing  at  this  place  in  volume  88,  explanatory 
of  the  absence  of  opinions  from  Inany  cases  reported,  applies  to  this 
volume  also. 

Chief  Justice- Bleckley  did  not  preside  in  the  cases  commencing 
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tice Lumpkin  did  not  preside  in  the  cases  commencing  on  pages  218, 
434,  441,  445,  446,  451,  455.  In  the  other  cases  decided  by  two  Jus- 
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89       1 

O'Ejbllet,  administrator^  v.  Gholston.  ^ejooj 

80       1 
104    595| 

1.  A  levy  upon  land  entered  on  the>l/a^  in  these  terms,  'TBtavo*  ,  88     i 
this  day  levied  the  within^  /a.  on  422  acres  of  land  as  the  prop-    ll~^_^^ 
erty  of  H.  P.  Smith,  and  given  the  tenant  in  possession  notice/' 
signed  by  the  sherifT,  is  void  for  uncertainty,  and  a  sale  thereun- 
der passes  no  title  as  a  sheriff's  sale  merely.    But  if  the  defendant 

in  execution  was  present  and  was  mentally  competent  to  conseiit 
to  the  sale,  and  did  so  consent,  and  got  the  benefit  of  it  in  the 
application  of  the  proceeds  to  valid  judgments  against  him,  his 
administrator,  as  well  as  himself,  would  be  bound  thereby. 

2.  If  the  defendant  in  execution  was  incompetent  to  consent,  but  in 
fact  used  language  expressive  of  consent,  and  this  was  acted  upon 
in  good  faith,  his  administrator  could  not  in  equity  cancel  the 
sherifTs  deed  and  recover  the  land  without  accounting  for  so  much 
of  the  purchase  money  as  his  intestate  had  the  benefit  of,  with 
interest  thereon.  And  unless  the  profits  of  the  land  with  whlcii 
the  purchaser  is  chargeable  would  equal  the  amount  of  such 
money  with  interest,  the  difference  should  be  paid  or  tendered 
before  the  deed  is  cancelled ;  or  if  necessary,  the  land  should  be 
decreed  to  be  sold  to  raise  a  fund  for  this  purpose.  Deterring 
bidders  at  a  sheriffs  sale  for  the  benefit  of  the  defendant,  and 
with  his  consent,  would  not  vitiate  the  sale  as  between  him  and 
the  purchaser. 

March  81, 1802.  Argued  at  the  laat  term  i  Botmton,  Judge,  presiding  in  Ueo  of 
LmiPKnr,  Justioe,  dtoqualifled. 

Levy  and  Sale.  Title.  Estoppel.  Cancellation  of 
deed.  Tender.  Before  Judge  McWhortbr.  Madison 
superior  court.     September  term,  1890. 

This  case  was  made  by  petition  in  equity  of  S.  0. 
O'Kelley  as  administrator  of  H.  P.  Smith,  against  R.  B. 
Gholston,  alleging  aa  follows:  H.  P.  Smith  died  intes- 

tSOI 
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tate,  leaving  debts  unpaid  and  several  heirs  at  law.  At 
the  time  of  his  death  and  for  twenty  years  next  preced- 
ing, he  was  imbecile  and  totally  unfit  to  transact  any 
business,  was  subject  to  spasms,  and  for  the  greater  part 
of  the  time  almost  a  driveling  idiot,  and  was  totally  in- 
capable of  defending  suits,  or  of  appearing  in  person  in 
any  court  or  in  any  matter  where  his  rights  were  in- 
volved. At  the  time  he  became  imbecile  he  owned  and 
possessed  a  tract  of  land  of  420  acres  in  the  county  of 
this  suit*  (describing  it).  The  title  to  said  land  was  in 
him  at  the  time  of  his  death.  About  1873  R.  B.  Ghol- 
ston,  by  some  sort  of  illegal  proceeding,  went  into  pos- 
session, and  he  and  those  colluding  with  him  are  still  in 
possession.  The  records  are  silent  touching  what  sort 
of  claim  Gholston  has  to  said  land.  On  information  pe- 
titioner charges  that  Gholston  collected  up,  without  cost 
and  without  consideration  to  him,  certain  Ji.  fas,  which 
had  been  issued  against  H.  P.  Smith,  and  which  were 
null  and  void;  that  he  had  placed  them  in  the  hands  of 
an  officer  who  had  no  authority  to  execute  them,  "  and 
Raid  lands  advertised  to  bd  sold  under  the  same  ";  that 
when  the  time  came  to  consummate  said  fraudulent  or 
pretended  sale,  Gholston  made  a  speech  to  those  who 
had  assembled  and  bid  for  the  land,  in  which  he  stated 
to  them  that  he  proposed,  if  he  bought  the  land,  to  al- 
low H.  P.  Smith  to  use  and  occupy  it  during  his  life, 
that  Smith  "  had  homesteaded  said  land,  and  if  he 
bought,  allow  the  said  H.  P.  Smith  to  remain  in  posses- 
sion and  control  until  his  death";  that  when  the  bidding 
began  and  some  one  else  dared  bid  against  Gholston,  he 
stopped  the  sheriff  and  again  announced  that  his  bids 
were  made  upon  the  proposition  that  possession  would 
not  be  disturbed  in  H.  P.  Smith  during  his  lifetime,  and 
that  he  did  not  want  anybody  to  bid  for  it  who  would 
not  consent  to  do  as  much;  that  by  this  and  various 
other  methods  Gholston  prevented  any  bids  of  any  con- 
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Bequence  being  made  for  the  laud,  and  had  it  knocked 
off  to  himself  at  a  sum  less  than  one  tenth  its  value ; 
that  Gholston  received  these  yoid  Ji,  fas,  without  consid- 
eration and  had  no  control  of  them  ;  that  the  sale  was 
made  without  any  sufficient  levy  and  without  legal  ad- 
vertisement ;  that  the  whole  proceeding  on  the  part  of 
Gholston,  'from  the  beginning  to  the  final  sale,  was 
fraudulent  and  was  intended  to  swindle  H.  P.  Smith, 
who  at  the  time  was  still  imbecile  and  unconscious  of 
what  was  taking  place,  having  no  guardian  and  no  one 
to  represent  him.  At  the  time  the  judgments  from  which 
the  Ji,  fas.  issued  were  obtained.  Smith  was  imbecile  and 
the  judgments  were  absolutely  void.  The  consideration 
of  the  cause  of  action  was  Confederate  money  worth  but 
few  dollars  at  best;  and  Gholston  knew  these  facts 
when  he  came  into  possession  of  the  fi.  fas.  He  pro- 
cured them  for  the  express  purpose  of  taking  advantage  of 
Smith's  condition,  and  obtained  his  land  while  he  was  un- 
able to  defend  his  rights ;  "  and  as  a  further  step  in  said 
fraudulent  scheme,  at  the  time  of  said  sale  he  [not]  only 
stated  the  terms  upon  which  he  was  bidding,  but  begged 
that  those  present  would  not  bid,  alleging  that  if  they 
did  they  would  deprive  the  old  man  of  his  home  and 
his  property,  whereas,  if  they  would  not  bid  and  let  him 
buy  it,  he  would  allow  the  said  H.  P.  to  remain  in  pos- 
session during  life."  The  fi,  fas.  have  never  come  to 
light  since  the  day  of  sale,  and  if  any  deed  was  made  to 
Gholston  it  has  never  been  placed  upon  record.  He 
soon  took  possession  of  all  the  land  except  a  few  acres 
on  which  he  suffered  the  imbecile  old  man  to  remain 
during  his  life,  which  amount  was  only  saved  by  the 
fact  that  it  was  not  sold.  Qn  the  Ist  of  May,  1869, 
H.  P.  Smith,  after  proper  application,  had  a  homestead 
approved  by  the  ordinary,  whereby  all  of  said  land  first 
above  described  was  exempt  from  levy  and  sale  under 
any  process,  and  a  copy  of  the  homestead  papers  is  at- 
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tached  to  this  petition.  At  tlio  time  of  the  sale  the 
homestead  had  not  terminated  and  the  property  was  not 
subject  to  sale,  Gholston  has  received  the  rents  and 
profits  of  the  land  since  1873,  of  the  yearly  value  of 
#300,  and  has  cut  timber  therefrom  of  the  value  of 
|1,000.  He  refuses  to  surrender  the  land  to  petitioner, 
or  to  pay  him  the  profits  thereof,  or  to  pay  for  the 
timber  cut.  The  prayer  is,  for  cancellation  of  whatever 
evidence  of  title  Gholston  may  have;  for  judgment 
against  him  for  all  the  land,  the  full  amount  of  mesne 
profits,  and  the  value  of  the  timber  cut ;  and  for  general 
relief,  etc.  By  amendment  it  was  alleged  that  Gholston 
did  not  take  charge  and  possession  of  said  lands  and  had 
no  possession  of  any  sort  until  the  death  of  H.  P.  Smith 
in  1886,  except  about  100  acres  of  which  he  took  posses- 
sion in  that  year,  a  short  while  before  H.  P.  Smith's 
death,  and  sold  the  same  to  Sims. 

The  defendant  pleaded  as  follows:  He  denies  that 
H.  P.  Smith  was  imbecile  and  totally  unfit  to  transact 
any  business  for  twenty  years  next  preceding  his  death, 
but  on  the  contrary,  was  a  sane,  rational  man  of  ordinary 
sense  and  business  capacity,  and  was  capable  of  trans- 
acting the  business  pertaining  to  his  own  affairs  during 
all  of  his  mature  life,  except  possibly  the  last  two  or 
three  years  thereof,  when,  as  much  or  more  from  physi- 
cal than  mental  infirmity,  he  was  unable  to  attend  to 
his  affairs.  He  was  not  an  idiot,  and  could  in  person 
have  attended  to  any  legal  affairs  touching  his  property, 
save  during  the  last  two  or  three  years  of  his  life.  Re- 
spondent denies  all  of  the  petitioner's  allegations  as  to 
the  manner  and  effect  of  the  sale,  and  avers  that  the 
land,  less  about  fifty  acres,  was  sold  at  sherift's  sale 
under  legal  levy  after  proper  notice,  by  fair  and  open 
competition,  and  brought  a  fair  price.  The  sale  was 
under  fi.  fas.  held  by  defendant  for  which  he  paid  a 
valuable  consideration;  they  were  valid  at  the  time  of 
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the  levy  and  sale,  and  were  based  on  judgments  which 
were  legal  ^nd  subsisting  liens  on  the  property  sold.  A 
deed  was  made  by  the  sheriff  to  defendant,  and  money 
paid  by  him  was  by  the  sheriff  appropriated  to  valid  ex- 
ecutions older  than  those  of  defendant,  and  a  balance 
was  credited  on  his  ji,  fa,,  the  sum  remaining  not  being 
suflBlcient  to  pay  it  off.  However,  defendant  ordered  it 
to  be  entered  satisfied  and  turned  over  to  the  clerk's 
office,  and  his  best  recollection  is  that  such  was  done. 
He  has  not  had  the  ji.  fa.  since,  and  has  been  unable, 
after  diligent  search  in  records  of  the  clerk's  and  sherifi''8 
offices  and  in  his  own  papers,  to  find  it.  The  sherift^'s 
deed  through  mere  inadvertence  has  not  been  recorded, 
till  the  importance  of  it  was  brought  to  his  notice  by 
this  suit.  He  tenders  the  original  for  inspection.  He 
denies  that  any  improper  or  unfair  conduct  was  indulged 
in  by  him  at  the  sale,  or  that  he  was  in  collusion  with 
any  one  to  defraud  H.  P.  Smith  before,  at  or  since  the 
sale.  He  went  into  possession  of  the  land  so  bought, 
without  complaint  or  objection  of  Smith,  his  wife  or  his 
children  or  any  one  else;  but  on  the  contrary,  permitted 
Smith,  Jiis  wife  and  children  to  live  on  and  cultivate 
portions  of  the  land  for  years  free  of  charge.  In  July, 
1886,  he  sold  151  acres  of  the  land  to  one  Sims,  and  in 
January,  1890,  sold  to  three  other  persons  219  acres,  in 
both  cases  making  warranty  deeds,  and  his  vendees  are 
in  possession  of  the  portions  so  sold.  The  claim  set  up 
in  the  petition  is  stale,  and  therefore  petitioner  ought 
not  to  recover  the  land  or  any  portion  of  it ;  the  legal 
title  is  not  in  defendant,  but  in  the  persons  to  whom  he 
conveyed.  Attached  to  this  plea  are  copies  of  the  deeds 
from  the  defendant  therein  referred  to ;  also,  of  three 
judgments,  one  in  favor  of  M.  D.  L.  Gholston  against 
H.  P.  Smith,  dated  July  29,  1863,  and  two  in  favor  of 
W.  J.  Gholston  administrator,  against  H.  P.  Smith  and 
T.  C.  Mitchell,  dated  September  10,  1863;  also,  of  three 
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executions  with  the  entries  thereon,  and  of  the  sheriffs 
deed  in  question.  The  first  execution,  issued  August 
28,  1863,  is  in  favor  of  M.  D.  L.  Gholston  against  Henry 
P.  Smith,  based  on  a  judgment  rendered  at  the  Septem- 
ber term,  1863,  of  Madison  suparior  court.  It  bears 
these  entries:  Assignment  without  recourse  from 
M.  D.  L.  Gholston  to  R.  B.  Gholston,  January  23, 
1864;  cost  paid  by  plaintiff,  February  2,  1864;  levy, 
June  1,  1869,  by  the  sheriff,  on  120  acres  of  land 
as  the  property  of  11.  P.  Smith ;  recital  by  the  sheriff 
of  sale  of  this  land  on  the  first  Tuesday  in  July, 
1869,  for  $456,  of  payment  of  $9.50  costs  on  this 
Ji,fa,y  and  of  application  of  the  remainder  to  older  jus- 
tice court  Ji,  fas.  in  the  sheriffs  hands;  receipt  by  R.  B. 
Gholston  of  the  sheriff,  July  6, 1869,  of  $9.50  costs  paid 
by  Gholston ;  levy,  January  25,  1873,  by  the  sheriff, 
on  422  acres  of  land  as  the  property  of  H.  P.  Smith, 
with  a  recital  of  notice  to  the  tenant  in  possession ;  re- 
ceipt, September  2,  1873,  by  R.  B.  Gholston  from  the 
sheriff,  of  $271.48  in  full  of  principal  and  interest  on 
this  ^. /a.  Another  of  the  executions,  issued  September 
10,  1863,  in  favor  of  W.  J.  Gholston,  administrator, 
against  H.  P.  Smith  and  T.  C.  Mitchell,  founded  on  a 
judgment  rendered  at  the  March  term,  1864,  of  Madison 
superior  court,  has  entries  similar  to  those  above  men- 
tioned, except  that  it  was  transferred  by  Gholston,  ad- 
ministrator, to  R.  B.  Gholston  on  January  27,  1863(?), 
for  value  received.  A  third  execution,  issued  Septem- 
ber 14, 1863,  in  favor  of  Gholston,  administrator,  against 
Smith  and  Mitchell,  founded  on  a  judgment  rendered 
at  the  March  term,  1864,  of  the  same  court,  has  some  of 
the  entries  appearing  on  the  other  two  executions,  and 
appears  to  have  been  transferred  for  value  received  by 
Gholston,  administrator,  to  R.  B.  Gholston,  on  January 
27,  1864.  The  sheriffs  deed  is  dated  September  6, 1878, 
and  recites  a  levy  on  the  land  sold  under  the  three  execu- 
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tions  above  mentioned,  as  land  of  H.  P.  Smith,  "  con- 
taining three  hundred  and  seventy  acres  more  or  less, 

agreeably  to  the  plat,  fifty  acres  having taken  out  as 

a  homestead  ";  also  public  advertisement  and  sale  at  pub- 
lic outcry  on  the  first  Tuesday  in  August,  1873,  and 
sale  to  R.  B.  Gholston,  as  the  highest  bidder,  for  $580. 
This  deed  was  recorded  on  February  18,  1890. 

Much  testimony  was  introduced.  The  jury  found  for 
the  plaintiff  the  premises  in  dispute,  and  that  the 
sheriff's  deed  be  cancelled,  but  found  no  rents.  The  de- 
fendant moved  for  a  new  trial  on  the  grounds  that  the 
verdict  was  contrary  to  law  and  evidence;  the  motion 
was  sustained,  and  the  plaintiff  excepted. 

Thomas  k  Strickland  and  D.  W.  Meadow,  for  plain- 
tiff. 

W.  M.  Howard  by  J.  H.  Lumpkin,  and  Barrow  & 
Thomas,  for  diefendant. 

BoYNTON,  Judge. 

A  sheriff  or  other  officer,  in  making  an  entry  of  a 
levy  on  land,  must  give  a  plain  and  specific  description 
thereof,  and  also  state  the  interest  of  the  defendant 
therein.  This  should  be  repeated  in  the  advertisement. 
The  description  must  be  sufficiently  distinct  and  elab- 
orate to  enable  bidders  at  the  sale  to  identify  the  prem- 
ises by  the  boundary,  number  or  name,  or  some  other 
pointer  contained  in  the  levy  and  advertisement.  Good 
faith  to  the  defendant  in  execution  and  justice  to  the 
bidder,  as  well  as  the  law,  require  this  degree  of  care 
and  particularity  on  the  part  of  the  officer.  A  failure 
in  this  respect  cannot  be  cured  by  giving  an  additional 
description  in  the  deed.  The  officer  must  first  exercise 
such  care  as  will  authorize  him  to  sell,  before  he  can 
convey.  And  if  the  levy  be  void  for  uncertamty  or 
deficiency  in  the  description  of  the  property,  he  would 
then  be  without  authority  to  sell  or  convey.  For  these 
reasons,   parties    before    purchasing   at   judicial   sales 
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should  be  diligent  in  ascertaining  whether  the  officer 
has  authority  to  sell,  and  whether  he  has  conformed  to 
the  requirements  of  the  law  in  detail  with  such  care  as 
would  enable  him  to  make  a  legal  sale.  The  entry  of 
levy  on  executions  in  this  case  does  not  locate  or  de- 
scribe the  land,  either  by  number  of  lot,  or  district  or 
county,  or  by  giving  the  names  of  adjacent  land-owners. 
Such  a  levy  is  too  vague  and  uncertain  in  its  descrip- 
tion to  authorize  a  sale,  and  the  sale  thereunder  passed 
no  title  as  a  8herift''s  sale  merely.  Code,  §§3640,  3647 ; 
10  Ga,  74;  62  Ga.  447;  70  Ga.  756;  72  Ga.  475.  But 
if  the  defendant  in  execution  was  present  at  the  sale 
and  had  mental  capacity  to  understand  that  his  land 
was  being  sold  and  to  contract  for  the  sale  of  land,  and 
did  contract  or  consent  to  the  sale  in  such  manner  as 
would  make  the  sheriff's  sale  in  effect  his  sale,  and  he 
received  the  beneiit  of  the  sale  by  the  application  of 
the  proceeds  to  valid  judgments  against  him,  this  would 
give  the  purchaser  such  an  equity  as  would  estop  his 
administrator,  as  wallas  himself.  63  tfa.  32;  78  (?a.  54. 
2.  The  plaintiff  in  the  court  below  instituted  an  equi- 
table proc)3edihg  to  have  the  deed  made  by  the  sheriff 
cancelled.  Before  obtaining  the  relief  sought,  he  should 
offer  to  do  equity.  If  the  purchaser  paid  the  amount 
for  which  the  land  was  bid  oft'  at  the  sheriff's  sale,  and 
it  was  applied  to  valid  subsisting  judgments  against 
plaintiff^s  intestate,  whether  belonging  to  the  purchaser 
or  others,  to  the  extent  valid  judgments  against  him  were 
extinguished,  his  intestate  was  benefited,  and  if  the  deed 
be  cancelled,  the  purchaser  correspondingly  injured. 
Therefore,  before  a  recovery  is  had,  he  should  pay,  or 
tender,  that  amount  with  interest  thereon,  The  equiv- 
alent of  this  may  be  effected  by  offsetting  any  mesne 
profits  realized  by  the  purchaser  against  that  amount ; 
or,  if  in  adjusting  the  equities  a  balance  is  found  in 
favor  of  the  purchaser  after  he  has  accounted  for  mesne 
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profits,  by  pi*ovidiiig  in  the  decree  for  the  sale  of  the 
land  and  the  payment  of  such  balance  out  of  the  pro- 
ceeds of  the  sale. 

Deterring  bidders  at  a  sherifPs  sale  for  the  benefit  of 
the  defendant,  and  with  his  consent,  would  not  vitiate 
the  sale  as  between  him  and  the  purchaser.  But  this 
general  rule  would  not  control  if  the  defendant  was  of 
weak  mind,  and  the  purchaser,  by  deceitful  promises  or 
other  artful  means,  took  a  fraudulent  advantage  of  his 
condition  and  surroundings,  and  thereby  obtained  the 
land  for  much  less  than  its  then  market  value. 

Judgment  granting  new  trial  affirmed. 


Smith  v.  Williams  et  aL  ,S  .J 

lOl    497 
/  *^         fl 

1.  A  wonum  having  married,  borne  children  and  died  intestate,        p?     ^ 
when  by  law  the  husband's  marital  rights  could  attach  upon  all 

the  wife's  property  real  and  personal,  and  when  he  was  her  sole 
heir,  her  children  took  no  interest  in  a  legacy  or  devise  to  which, 
under  her  deceased  father's  will,  she  was  already  entitled  at  the 
time  of  her  marriage. 

2.  That  a  husband  who  acquired  land  by  virtue  of  his  marital  rights, 
or  as  the  sole  heir  of  his  deceased  wife,  intended  the  land  for  his 
minor  children  at  the  time  he  reduced  it  to  possession,  and  whilst 
in  possession  often  so  admitted  and  declared  orally,  would  not 
make  the  land  theirs,  or  fasten  a  trust  upon  it  in  their  favor. 

3.  A  married  daughter  to  whom  a  portion  of  her  father's  estate  was 
devised  and  bequeathed  by  him,  having  died  intestate  before  he 
died,  her  children  alive  at  the  testator's  death  took  under  the  will 
as  her  representatives.  8o  much  of  their  share  of  the  estate  as 
their  father  may  have  received  for  them  in  land,  or  invested  in 
land,  may  be  followed  in  the  hands  of  persons  now  claiming 
under  him,  if  tlie  land  in  question  can  be  identified  as  a  part  of 
the  estate,  or  as  proceeds  thereof.  Their  title  is  subject,  how- 
ever, to  defeat  by  prescription  or  any  other  defence  applicable  to 
such  cases. 

4.  "Where  declarations  recited  by  the  witness  and  attributed  by  him 
to  several  persons  would  not  be  admissible  as  a  whole  unless  all 
of  them  were  made  by  one  of  the  persons  named,  and  the  witness 
neither  says  they  were  all  made  by  him  nor  specifies  any  which 
he,  as  distinguished  from  the  other  declarants,  did  make,  the 
whole  should  be  rejected. 
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5.  The  will  directing  that  the  lands  be  sold  by  the  executors,  and 
that  the  slaves  be  divided  amongst  the  legatees,  evidence  that  the 
slaves  were  actually  divided  in  kind  is  not  admissible  to  show,  or 
as  tending  to  show,  that  the  lands  also  were  divided  in  kind.  The 
evidence  has  no  such  tendency,  and  is  therefore  irrelevant. 

6.  A  Judgment  is  not  dormant  where  execution  issued  within  seven 
years  after  its  rendition,  and  where,  since  it  issued,  such  an  entry 
as  the  sta-tute  prescribes  has  been  made  in  each  and  every  period 
of  seven  years.  A  judgment  rendered  after  June  1st,  1866,  would 
become  dormant  by  omitting  either  of  these  requisites. 

March  81, 1892.  Argued  at  the  last  term ;  Botvton,  Judge,  presiding  in  lieu  of 
LcniPKiNa  Justice,  disqualified. 

Husband  and  wife.  Wills.  Legacies.  Trusts.  Title. 
Evidence.  Judgments.  Before  Judge  McWhorter. 
Taliaferro  superior  court.     August  term,  1890. 

Reported  in  the  decision. 

Jambs  "Whitehead,  by  J.  H.  Lumpkin,  for  plaintiff'  in 
error. 

H.  T.  Lewis,  J.  C.  Hart  and  C.  Heard,  contra. 

BoYNTON,  Judge. 

A  recovery  must  be  predicated  upon  a  legal  right.  A 
verdict  to  be  sustained  must  be  supported  by  evidence 
and  authorized  by  law.  We  do  not  think  the  verdict 
rendered  in  this  case  can  be  maintained  under  either  of 
the  above  truisms.  The  plaintiffs  in  the  court  below, 
defendants  in  error  here,  claim  that  their  right  to  the 
land  in  controversy  is  derived  from  the  will  of  their 
grandfather,  John  W.  Rudisill,  who  died  in  December, 
1854,  testate.  Their  father,  H.  D.  Smith,  one  of  the 
executors  under  the  will,  intermarried  with  two  of  tes- 
tator's daughters,  both  of  whom  were  legatees  under  the 
will.  The  first  wife  of  said  Smith,  the  mother  of  three 
of  the  plaintiffs,  was  in  life  when  the  will  was  executed, 
but  died  shortly  before  her  father.  Soon  after  the  death 
of  testator,  said  Smith  married  another  of  his  daughters, 
who  died  in  1867  leaving  six  children,  who  are  also 
plaintiff's.  The  plaintiffs  in  their  petition  allege  that 
the  land  belonging  to  the  estate  of  John  W.  Rudisill  was 
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in  1857  divided  by  the  executors  among  the  legatees, 
and  that  their  father  received  two  shares  thereof,  one 
for  the  children  of  his  first  wife,  and  one  share  for  the 
children  of  his  second  wife,  '*for  it  was  agreed,"  as  they 
allege  in  their  petition,  "by  the  executors  and  all  of  the 
legatees,  that  it  was  the  true  intent  and  meaning  .of  the 
will  that  the  children  of  deceased  legatees  should  repre- 
sent the  parent  in  the  distribution  of  the  estate,  and  .in 
this  way  H.  D.  Smith,  their  father,  went  into  possession 
of  two  shares  of  said  estate  and  held  the  same  as  a  con- 
tinuing subsisting  trust  for  plaintifts  during  his  lifetime, 
or  at  least  until  the  lands  were  sold  by  the  sheriff." 
After  a  careful  scrutiny  of  the  will,  we  regard  this  con- 
struction of  it  as  unwarranted.  Neither  the  context  of 
the  will  nor  the  facts  disclosed  by  the  record  sustain  the 
idea  that  the  children  of  the  second  wife  represented 
their  mother  in  the  distribution  of  her  father's  estate. 
She  was  a  feme  sole  when  the  will  was  executed  and 
when  the  testator  died.  The  legacy  bequeathed  to  her 
was  without  trust,  condition  or  limitation,  and  conse- 
quently  vested  absolutely  in  her  on  the  death  of  the 
testator,  and  she  had  a  perfect  title  to  the  legacy  when 
she  married.  She  was  living  when  land  belonging  to 
the  estate  was  disposed  of  by  the  executors  in  1857.  It 
was  therefore  impossible  for  her  children  to  have  repre- 
sented her  as  deceased^  and  take  her  legacy  while  still 
she  lived,  and  some  of  them  were  not  then  in  esse.  The 
lands  belonging  to  the  estate  were  disposed  of  by  the 
executors  in  1857,  and  as  a  result  of  that  disposition, 
H.  D.  Smith  then  went  mto  possession  of  the  tract 
known  as  the  "Home"  or  "Bermuda"  place  ;  and  in  1858 
he  purchased  from  John  W.  Rudisill,  Jr.,  the  mill  tract, 
and  he  then  went  into  possession  of  it  under  a  deed 
conveying  it  to  him  in  fee.  It  is  claimed  that  he  used, 
in  paying  the  purchase  price  of  this  tract,  a  part  of  the 
legacy  of  his  second  wife.     If  this  be  true,  then  in  that 
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way  he  reduced  that  portion  of  her  legacy  to  his  posses- 
sion. In  1864  Smith  purchased  a^d  went  into  posses- 
sion of  the  Printup  tract  under  a  deed  conveying  it  to 
him  in  fee.  These  three  tracts  make  up  the  land  in 
controversy,  and  from  the  dates  above  mentioned,  H.  D. 
Smith  was  in  possession  of  the  several  tracts  and  used 
and  controlled  them  in  all  respects  as  his  own,  gave 
them  in  for  taxes  and  paid  the  same  every  year  until 
sold  by  the  sheriff  in  1875. 

1.  From  this  statement  of  facts,  it  clearly  appears  that 
Smith  reduced  to  his  possession  all  of  the  interest  which 
his  second  wife  had  in  the  land,  whether  acquired  by 
purchase  or  division  in  kind.  Under  the  law  then  of 
force,  upon  marriage  the  real  as  well  as  the  personal 
property  of  the  wife  vested  in  the  husband,  and  his 
occupancy  of  the  land  is  evidence  that  he  had  reduced  it 
to  possession,  even  if  that  were  necessary  to  the  con- 
summation of  his  right.  21  Ga.  161 ;  Cobb's  Digest, 
294.  If  Smith's  marital  rights  did  not  attach  under  the 
facta  and  law  above  stated — ^if  he  did  not  acquire  title 
to  his  wife's  legacy  by  marriage  and  the  reduction  of 
same  to  possession, — ^thcn  the  title  remained  in  the  wife, 
as  there  is  no  evidence  whatever  showing  or  tending  to 
show  that  she  ever  disposed  of  her  title  in  any  way ; 
and  when  she  died  in  1867,  under  the  law  as  it  then  was, 
her  husband  was  her  sole  heir,  and  on  the  payment  of 
her  individual  debts,  if  any,  was  authorized  to  take 
possession  thereof  without  administration.  Code  of 
1863,  §1711 ;  11  Ga.  o7;  21  lb.  161;  25  lb.  624.  The 
law  making  children  joint  heirs  with  husband  on  death 
of  wife  was  not  passed  until  1871.  Acts  of  1871-2,  p. 
48;  Code,  §2484. 

2.  Having  thus  ascertained  that  Smith  had,  by  his 
marital  rights  and  inheritance,  acquired  a  perfect  title 
to  all  the  interests  and  rights  which  his  second  wife  had 
in  the  land,  and  that  her  children  never  acquired  any 
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title  thereto  under  the  will,  or  any  equity  therein  by  the 
distribution  of  the  estate,  his  often-repeated  declarations 
made  while  in  possession,  to  the  eftect  "that  the  land 
belonged  to  his  children  ;  that  he  received  it  for  the 
children  of  his  first  two  wives — ^he  held  it  for  his  chil- 
dren " ;  "I  holding  it  in  trust  for  the  children,  and  in- 
tended they  should  have  it,"  and  placing  some  of  his  chil- 
dren temporarily  in  possession  of  parts  of  the  land,  was 
not  sufficient  to  transfer  the  title  from  himself  and  vest 
the  same  m  his  children.  Title  to  lands  must  be  evi- 
denced by  writing,  and  such  declarations  could  not 
create  for  his  children  an  express  trust  in  the  land,  for 
"all  express  trusts  must  be  created  or  declared  in  writ- 
ing.'" Code,  §2810.  These  children  of  the  second  wife 
had  no  beneficial  interest  in  the  land  by  the  payment  of 
purchase  money  or  any  part  thereof,  nor  does  the  record 
disclose  any  right  or  equity  in  them  to  constitute  a 
predicate  on  which  to  raise  an  implied  trust  by  parol. 
Code,  §2816. 

It  is  insisted  that  the  sheriiFs  sale  was  a  contrivance 
between  Smith  and  his  third  wife,  the  plaintifiF  in  error, 
to  prevent  other  creditors  from  seizing  the  land,  and  for 
the  purpose  of  having  her  purchase  it  at  the  sale  and 
hold  it  for  the  defendants  in  error,  and  to  divide  the 
same  amongst  them.  The  record  shows  that  the  sale 
was  resisted  by  affidavit  of  illegality ;  by  taking  home- 
stead ;  and  when  brought  to  sale,  the  land  was  bought 
by  the  plaintiff  in  error,  and  the  price  paid  was  applied 
to  an  execution  which  she  had  purchased  for  a  small 
sum,  but  paid  for  with  her  own  money ;  and  the  only 
promise  she  made  was  that  the  defendants  in  error  could 
have  it  by  paying  back  to  her  the  money  she  had  paid 
out  for  the  land.  This  they  have  never  done  or  oflFered 
to  do.  Smith  recognized  the  legality  of  the  sale,  and 
that  the  purchaser  had  a  legal  title  and  possession  under 
her  title,  and  aided  her  in  procuring  a  loan  of  money  by 
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pledging  the  land  as  security.  This  would  estop  him 
from  now  setting  up  title,  if  he  was  alive.  Whether  it 
will  estop  his  heirs,  is  a  question  we  need  not  decide,  as 
they  do  not  claim  in  this  suit  as  heirs  at  law.  For  these 
reasons,  we  think  the  verdict  in  favor  of  the  children  of 
the  second  wife  contrary  to  both  law  and  evidence. 

8.  The  status  and  rights  of  the  children  by  the  first 
wife  are  materially  different.  She  was  a  legatee  under 
the  will ;  the  legacy  to  her  was  "absolute  and  without 
remainder  or  limitation  " ;  she  predeceased  the  testator, 
and  had  children  living  at  the  time  of  his  death.  There- 
fore, by  operation  of  law,  they  did  represent  their  mother 
in  the  distribution  of  the  estate,  because,  "If  a  legatee 
dies  before  the  testator,  or  is  dead  when  the  will  is  exe- 
cuted, but  shall  have  issue  living  at  the  death  of  testator, 
such  legacy,  if  absolute  and  without  remainder  or  limit- 
ation, shall  not  lapse,  but  shall  vest  in  the  issue,  in  the 
same  proportions  as  if  inherited  directly  from  their  de- 
ceased ancestor.*'  Code,  §2462.  Hence,  if  it  be  clearly 
shown  that  the  land  of  the  estate  was  divided  in  kind, 
and  a  share  was  allotted  to  the  first  wife  or  to  her  chil- 
dren, and  such  share  was  a  part  of  the  lan4  in  contro- 
versy ;  or  if  Smith  bought  a  part  of  the  land  involved 
in  this  litigation  and  paid  for  it  with  a  part  of  the  leg- 
acy to  which  these  children  were  entitled,  then  they 
would  be  entitled  to  recover  such  tract  or  parcel  of  the 
land  as  may  be  identified  as  land  allotted  to  them  in  the 
distribution,  or  as  was  bought  and  paid  for  with  funds 
belonging  to  them,  unless  the  defendant  in  the  court 
below  has  acquired  such  a  title  by  prescription,  or  other- 
wise, as  will  bar  their  right  to  recover. 

4.  The  fifth  ground  in  the  motion  for  new  trial  alleges 
error  in  admitting  in  evidence  the  answer  of  a  witness 
in  which  he  says  that  he  learned  the  facts  therein  from 
"others.  Smith,  and  his  wife's  mother."  The  informa- 
tion obtained  from  Smith  was  competent  evidence,  but 


Digitized  by  VjOOQIC 


Reports.]  March  Term,  1892.  16 

what  the  witness  learned  frofti  "others"  and  his  wife's 
mother,  was  not.  And  it  being  doubtful  whether  all 
or  what  part  of  the  answer  was  learned  from  Smith,  it 
should  have  been  excluded.  Admissions  to  be  received 
as  evidence  must  be  identified  as  coming  from  one  whose 
admissions  would  be  legal  evidence  in  the' case.  That  is 
not  clearly  done  in  this  instance. 

5.  The  will  directs  that  testator's  land  should  be  sold 
by  his  executors,  and  his  slaves  divided  in  kind.  An 
exemplification  from  the  records  of  the  ordinary's  office 
showing  that  slaves  had  been  divided  in  kind  and  as- 
signed to  the  several  legatees  by  lot,  even  if  complete 
and  regular,  was  not  admissible  to  show  that  the  land 
had  been  divided  and  allotted  to  the  legatees  in  like 
manner. 

6.  The^./a.  in  favor  of  Sidney  C.  Shivers,  and  the 
one  in  favor  of  Cosby  Oonnel,  under  which  the  Home 
or  Bermuda  place  was  sold,  were  each  issued  from  judg- 
ments rendered  in  1866,  a  levy  by  sheriff  was  entered 
on  both  in  November,  1868,  and  again  levied  in  July, 
1875 ;  so  they  were  not  dormant,  because  at  no  time  did 
seven  years  elapse  between  entries,  which  would  prevent 
dormancy.  The  fi.  fas,  in  favor  of  Turner  and  S.  0. 
Shivers  under  which  the  mill  tract  was  sold,  were  both 
dormant,  because  the  judgments  from  which  these  ^./ew. 
issued  were  rendered  after  June  1st,  1866,  and  no  entry 
had  been  made  on  either,  by  a  proper  officer,  for  more 
than  seven  years  prior  to  entry  of  the  levy  under  which 
the  land  was  sold.  The  decision  pronounced  in  the 
case  of  Tamer  v.  Grubbs,  68  Ga.  278,  and  reiterated  in 
SmUh  V.  White,  63  Ga.  236  ;  Mosely  v.  Sanders,  76  Ga, 
293,  we  think  fully  covers  and  sustains  our  ruling  on 
this  question.  Judgment  reversed. 
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Chattanooga,  Rome  &  Columbus  Railroad  Co.  v.  Lyon. 

1.  Under  the  evidence  tlie  damaged  found  by  the  jury  were  grossly 
excessive,  and  for  this  reason  a  new  trial  should  have  been 
granted. 

2.  It  being  uncertain  whether  testimony  offered  related  to  the  par- 
ticular transaction  under  investigation,  or  to  another,  it  was  not 
error  to  admit  the  testimony  under  instructions  to  the  jury  to  the 
effect  that  it  was  for  them  to  determine  whether  it  did  or  did  not 
relate  to  the  transaction  in  issue,  and  if  it  did.  they  could  give  it 
Buch  weight  as  they  saw  proper.  It  would  have  been  better,  how- 
ever, to  add  that  if  it  did  not  relate  to  this  transaction,  they 
should  disregard  it  entirely. 

8.  When  a  railroad  company  sells  a  ticket  to  a  flag  station,  at  which 
its  trains  do  not  stop  unless  signalled  to  do  so  for  the  purpose  of 
receiving  passengers,  or  when  there  are  on  board  passengers  bound 
for  such  station,  it  is,  ordinarily,  the  duty  of  the  conductor,  be- 
fore reaching  the  station,  to  ascertain  from  a  passenger  holding 
such  ticket  bis  destination,  and  to  stop  the  train  there  for  the 
purpose  of  allowing  the  passenger  to  leave  the  train.  This  rule, 
under  special  circumstances,  is  subject  to  exceptions. 
March  23, 1892.    Argued  at  the  lase  term. 

Railroads.  Passengers.  Damages.  Evidence.  Be- 
fore Judge  Maddox.  Floyd  superior  court.  September 
term,  1890. 

Reported  in  the  decision. 

•  W.  W.  Brookes  and  W.  T.  Turnbull,  for  plaintift  in 
error. 
Wright  &  Mbtbrhardt,  contra. 

Lumpkin,  Justice. 

1.  The  testimony  of  the  plaintift,  formerly  Miss 
Fincher,  now  Mrs.  Lyon,  was  substantially  as  follows: 
On  April  6,  1889,  she  walked  a  half  mile  to  Holders 
station,  on  the  0.  R.  &  0.  railroad,  part  of  the  way 
being  through  the  woods,  and  bought  a  ticket  to 
Brookes  station,  about  six  miles  distant.  The  ticket 
was  exhibited  to  the  jury.  She  took  the  train  about 
half-past  one  o'clock  in  the  afternoon,  the  conductor 
assisting  her  to  get  on.     He  did  not  ask  her  destination, 
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nor  did  she  tell  him,  but  after  helping  her  on  the  train, 
he  went  on  through  the  car,  and  no  one  came  to  take 
up  her  ticket.  She  was  not  accustomed  to  traveling  on 
railroads.  The  train  passed  Brookes  without  stopping, 
and  she  did  not  know  when  it  passed,  but  would  have 
known  that  station  had  she  been  looking.  The  train 
stopped  at  Lake  Creek,  a  mile  and  a  half  beyond 
Brookes.  She  then  went  to  the  door,  and  while  stand- 
ing in  the  door,  and  the  conductor  was  out  on  the  steps, 
he  told  her  in  a  loud  tone  of  voice,  and  in  the  presence 
of  other  people,  to  get  oflPl  She  replied  she  did  not 
want  to  get  off  there,  and  he  said  she  must  do  so.  She 
told  him  she  was  alone  and  did  not  know  the  road,  and 
he  said  it  was  only  a  mile  and  a  half  up  the  railroad  to 
Brookes.  He  did  not  take  hold  of  her,  but  when  he 
told  her  to  get  off,  she  just  got  off  and  went  on  back  to 
Brookes  as  he  told  her,  up  the  railroad,  walking.  Some 
of  the  way  was  through  the  woods,  ^he  did  not  see 
any  young  lady  at  the  station  where  she  got  off,  and  no 
lady  offered  to  walk  with  her  up  the  railroad.  Plaintiff 
was  going  to  see  her  sister  who  resided  a  quarter  of  a 
mile  from  Brookes,  and  intended  to  walk  from  the  sta- 
tion to  her  sister's  house.  She  lived  in  the  country,  and 
was  in  the  habit  of  walking  a  good  deal ;  was  in  the 
habit  of  walking  as  far  as  a  mile  and  a  half;  would  not 
have  considered  that  much  of  a  walk  if  she  had  known 
the  way  and  had  not  been  alone.  The  day  was  pleas- 
ant, and  she  found  her  way  back  to  the  station  easily, 
and  reached  her  sister's  in  safety.  No  one  met  her  at 
the  station,  nor  did  she  expect  to  be  met  there,  as  they 
did  not  know  at  her  sister's  she  was  coming.  The  con- 
ductor did  not  say  anything  about  her  stopping  at  Lake 
Creek  and  waiting  for  the  next  train,  nor  did  he  offer 
to  take  her  to  Cedartown  and  send  her  back  on  it,  nor 
did  she  ask  to  be  taken  to  Cedartown. 
Two  witnesses  for  the  plaintiff  (Smith  and  Wright) 
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testified  to  an  occasion  when  they  saw  a  conductor  on 
this  railroad  treat  a  young  lady  rudely.  One  of  them 
fixed  the  time  of  its  occurrence  as  being  in  March  or 
April,  and  the  other  in  March.  The  former  did  not  see 
the  conductor  take  her  by  the  arm;  the  latter  did.  Both 
stated  his  language  and  manner  were  discourteous,  but 
neither  positively  identified  the  young  lady  of  that  occa- 
sion as  the  plaintifif  in  this  case.  One  said  he  saw  a  re- 
semblance in  the  plaintiff  to  the  young  lady  he  saw  put 
off  the  train,  and  added  that  his  main  reason  for  think- 
ing the  lady  he  saw  on  the  train  was  the  plaintiff  was, 
that  on  reaching  Cedartown  he  met  a  gentleman,  not  a 
resident  of  Cedartown,  to  whom  he  told  the  incident  on 
the  train,  and  this  gentleman  said  he  supposed  it  was 
a  lady  he  was  expecting  at  his  house  that  day.  The 
witnesses  located  the  conversation  between  the  lady 
and  the  conductor  as  beginning  with  both  parties  inside 
the  car. 

It  is  not  at  all  certain,  but  on  the  contrary  exceedingly 
doubtful,  that  the  occasion  referred  to  by  these  witnesses 
is  the  same  as  that  to  which  the  plaintiff  testifies,  espe- 
cially so  because  she  herself  does  not  make  the  conduct 
of  the  conductor  by  any  means  so  reprehensible  as  they 
do,  nor  does  her  testimony  coincide  with  theirs  as  to 
where  the  conversation  with  the  conductor  began.  The 
strong  probability  is,  that  what  they  saw  and  heard  was 
at  some  other  time  and  involving  some  other  lady.  The 
gentleman  at  Cedartown  who  said  a  lady  was  expected 
at  his  house  the  day  the  witness  told  him  of  the  inci- 
dent on  the  train  could  not  probably  have  referred  to 
plaintiff*,  because  she  states  the  visit  she  was  making 
that  day  was  unexpected. 

The  material  parts  of  the  testimony  of  the  conductor 
were  to  the  following  effect:  Brookes  is  a  flag  station 
at  which  trains  do  not  stop  except  to  put  off  or  take  on 
passengers.     When  plaintiff  got  on  the  train,  he  under- 
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stood  from  friends  who  accompanied  her  to  the  train 
that  she  was  going  to  Brewer's,  a  station  below  Lake 
Creek,  and  for  this  reason  and  the  fact  that  he  had  no 
other  passenger  to  get  oft*  before  reaching  Lake  Creek, 
he  did  not  call  for  her  ticket  before  reaching  Brookes. 
After  discovering  that  she  had  passed  her  station,  he 
politely  offered  to  put  her  in  charge  of  a  lady  agent  of 
the  company  at  Lake  Creek  until  the  next  train  going  to- 
wards Brookes  came  along,  or  take  her  on  to  Cedartown, 
where  he  met  that  train,  and  send  her  back  on  it ;  or  if 
she  preferred,  she  could  walk  back  to  Brookes.  She 
said  she  did  not  know  the  way  back,  and  he  told  her  to 
keep  down  the  railroad,  and  the  lady  agent  offered  to 
show  her  the  way  or  go  back  with  her.  She  then  vol- 
untarily left  the  train.  His  treatment  of  the  young 
lady  was  gentle  and  kind,  and  the  tone  of  his  voice  per- 
fectly mild.  The  porter  on  the  train  corroborated  the 
conductor's  statement. 

In  view  of  the  foregoing  summary  of  the  testimony, 
there  can  be  no  better  way  of  dealing  with  the  merits  of 
this  case  than  to  treat  it  as  if  the  testimony  of  the  plain- 
tiff presented  the  exact*  truth  of  what  occurred.  The 
jury  certainly  did  not  accept  the  conductor's  version  of 
the  matter,  and  we  have  no  authority  to  say  they  erred 
in  this  respect.  They  may  have  been  influenced  to  some 
extent  by  the  testimony  of  Smith  and  Wright,  but  we 
cannot  be  sure  of  this.  Again,  it  is  very  doubtful,  as 
has  been  seen,  whether  their  testimony  relates  to  the 
real  transaction  under  investigation,  and  even  if  it  does, 
it  is  more  than  probable  that  the  plaintiff  herself  gives 
the  most  accurate  and  reliable  account  of  it.  There  can 
certainly  be  no  want  of  fairness  or  justice  to  this  lady 
in  accepting  her  statements  as  absolutely  true.  Thus 
viewed,  can  the  verdict  for  $2,000.00  be  sustained  ?  We 
think  not.  According  to  her  own  account,  the  incon- 
venience she  actually  sustained  was  not  at  all  serious. 
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It  seems  that  it  was  her  habit  to  walk  a  great  deal,  and 
she  says  that  a  walk  of  a  mile  and  a  half  on  a  pleasant 
day  in  April  was  not  "much  of  a  walk."  The  fact  that 
a  part  of  her  walk  along  the  railroad  was  "through  the 
woods"  is  offset  by  the  fact  that  a  part  of  her  walk  to 
the  station  where  she  took  the  train  was  also  "through 
the  woods."  Her  difficulty  in  finding  the  way  was  in- 
considerable; she  had  only  to  follow  the  railroad  track, 
and  she  admits  she  did  so  easily.  It  does  not  appear 
that  she  was  exposed  to  any  real  danger  or  harm,  and 
there  was  but  little  occasion  for  alarm.  So  far  as  the 
facts  just  recited  are  concerned,  it  seems  to  us  that  no 
unbiased  mind  could  reach  the  conclusion  that  for  al- 
leged injuries  of  this  kind,  $2,000.00  would  not  be  utterly 
unreasonable  and  extravagant.  Does  the  behavior  of 
the  conductor,  in  connection  with  the  other  facts,  justify 
any  such  finding?  We  feel  constrained  to  say  it  does 
not.  It  was  probably  his  duty,  under  the  circumstances, 
to  do  exactly  what  he  swears  he  did.  But  discarding 
his  testimony  and  accepting  that  of  the  plaintiff,  he  told 
her  in  a  loud  tone  of  voice  she  must  get  off  the  train. 
He  used  no  insulting  language ;  he  did  not  touch  her  or 
otherwise  offer  her  personal  violence,  nor  did  he  in  any 
way  restrain  or  control  her  movements  other  than  by 
the  request,  or  command,  addressed  to  her  loudly.  The 
element  of  loudness^  though  not  even  alleged  in  the 
declaration,  constitutes  the  chief  impropriety  of  his  re- 
marks ;  and  while  we  do  not,  of  course,  approve  of  this 
manner  of  speaking  to  a  lady,  we  do  not  think  the  vin- 
dictive damages  included  in  this  large  verdict  are  war- 
ranted by  the  facts  as  stated.  This  court,  we  trust,  is 
not  wanting  in  respect  and  devotion  to  the  fair  women 
of  Georgia.  We  regard  them  as  incomparably  the  best 
and  most  admirable  portion  of  our  population,  and  will 
never  be  disposed  to  deny  them  the  fullest  protection  in 
the  enjoyment  of  all  their  rights  which  the  law,  properly 
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administered,  can  give.  At  the  same  time,  we  are  un- 
willing to  subject  ourselves  to  such  a  criticism  as  was 
made  by  that  great  judge,  Hon.  Iverson  L.  Harris,  upon 
his  distinguished  brethren,  in  Clements  v.  Bostwicky  38  Ga, 
l,"in  which  he  thought  they  had  stretched  a  principle  very 
far  in  sustaining  a  widow's  right  to  dower.  Speaking 
of  their  judgment,  he  said  it  could  be  justified  only  on 
the  ground  on  which  Steele  defended  Dry  den,  who  had 
compared  the  Duchess  of  Cleveland  to  Cato,  the  wit 
vindicating  the  poet  by  saying,  'there  was  no  stretching 
a  metaphor  too  far  when  a  lady  was  in  the  case."  We 
fear  that  courts  and  juries  are  becoming  too  apt  to  stretch 
damages  too  far  when  they  are  to  be  awarded  to  one  of 
the  gentler  sex.  Judge  Harris  concludes  his  dissenting 
opinion  by  saying :  "For  many  years  I  have  witnessed 
with  uneasiness  the  quixotism  which  the  bench  displays 
whenever  a  woman  is  a  party,  or  a  woman's  claims  are 
involved.  I  fear  that  it  is  an  incurable  insanity^  as  thus 
far  it  has  exhibited  no  obedience  to  law,  and  is  deaf  to 
reason,  and  even  insensible  to  ridiculed 

The  danger  was  not,  and  is  not,  so  serious  as  this 
language  would  imply,  but  there  is  undoubtedly  good 
reason  for  the  courts  to  guard  against  the  natural  ten- 
dency to  unduly  favor  women  as  litigants.  Striving 
earnestly  to  look  at  the  case  before  us  carefully  and  im- 
partially, we  cannot  avoid  the  conviction  that  it  affords 
an  instance  of  this  kind,  and  that  the  ends  of  justice 
require  another  trial.  It  is  needless  to  cite  the  numerous 
cases  in  which  verdicts  for  large  amounts  have  been 
rendered  in  cases  more  or  less  similar  to  the  present  one, 
or  to  point  out  the  instances  in  which  they  have  been 
allowed  to  stand,  or  have  been  set  aside.  As  each  case 
must  at  last  depend  on  its  own  peculiar  facts  and  cir- 
cumstances and  be  tested  with  reference  to  the  same, 
precedents  of  the  kind  referred  to  are  of  no  great  value. 

2.  It  being  doubtful,  as  already  shown,  whether  or 


Digitized  by  VjOOQ IC 


22  Chatta.  Railroad  Co.  v.  Lyon.        [89  Ga. 

not  the  testimony  of  the  witnesses  Smith  and  Wright 
related  to  the  transaction  really  in  issue,  it  was  the 
province  of  the  jury,  and  not  of  the  judge,  to  determine 
this  question.  The  court,  therefore,  rightly  admitted 
the  testimony  and  gave  the  proper  instructions  concern- 
ing it,  except  that  he  might  have  made  the  addition  sug- 
gested. Without  this  addition,  it  can  scarcely  be 
doubted  that  the  jury  understood  they  were  to  disregard 
this  testimony  if  in  their  opinion  it  related  to  another 
and  entirely  different  occasion. 

8.  Complaint  is  made  of  the  following  charge  of  the 
court:  "If  the  plaintiff  purchased  a  ticket  at  Holders 
station  to  go  to  Brookes  station,  and  got  aboard  of  the 
train,  if  they  failed  to  stop  the  train — if  the  conductor 
failed  to  come  into  the  car  or  stop  the  car  according  to 
contract  at  Brookes  station,  she  would  be  entitled  to 
nominal  damages,  if  that  was  brought  about  by  no  fault 
on  her  part."  It  is  urged  that  this  was  error  because 
Brookes  was  a  flag  station,  and  she  should  have  given 
notice  to  the  conductor,  especially  when  the  evidence 
showed  it  was  only  a  few  minutes  run;  and  it  was  error 
further,  because  there  was  no  evidence  of  a  contract  to 
stop  at  Brookes. 

The  plaintiff  sued  for  an  alleged  tort,  and  not  for 
breach  of  contract.  The  theory  of  the  action  is,  that 
the  defendant  contracted  to  carry  her  to  Brookes  and 
land  her  there,  and  that  its  violation  of  this  contract 
was  a  breach  of  its  duty  as  a  common  carrier,  consti- 
tuting a  tort  for  which  she  can  recover,  and  in  connec- 
tion therewith,  also  for  the  alleged  wrongful  and  tor- 
tious conduct  of  the  conductor  in  ejecting  her  from 
the  train  after  passing  her  station.  The  above  quoted 
charge  was  doubtless  given  upon  the  idea  that  the  sale 
of  the  ticket  to  Brookes  station  was  an  absolute  contract 
by  the  defendant  to  stop  the  train  there,  with  or  with- 
out notice  to  do  so  from  the  passenger,  and  that  a  fail- 
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ure  to  stop  would,  consequently,  be  a  breach  of  duty 
amounting,  as  stated,  to  a  tort  for  which  the  plaintiif, 
whether  actually  damaged  or  not,  could  recover  at  least 
nominal  damages.  In  view  of  the  nature  of  the  action 
as  above  stated,  and  of  the  evidence  submitted,  the 
charge  was  correct  if  the  sale  of  the  ticket  to  Brookes 
station  necessarily  involved  an  absolute  and  uncondi- 
tional undertaking  by  the  defendant  to  stop  the  train 
there.  If,  however,  the  contract  was  not  thus  absolute, 
and  it  was  the  duty  of  the  passenger  to  notify  the  con- 
ductor of  her  desire  to  stop  at  this  station,  the  mere 
failure  to  stop  would  not  entitle  her  to  even  nominal 
damages.  As  a  general  rule,  we  think  the  sale  of  a 
ticket  to  a  particular  station,  to  be  used  on  a  given  train, 
imports  an  undertaking  on  the  part  of  the  company  not 
only  to  take  the  passenger  to  that  station,  but  to  stop 
there  and  allow  him  reasonable  time  and  opportunity  to 
alight.  Leaving  out  of  consideration,  for  the  present, 
the  question  whether  or  not  there  may  be  instances 
when  this  rule  should  not  operate,  it  would  seem,  in  the 
absence  of  some  special  reason  for  requiring  a  passenger 
to  notify  the  conductor  of  his  destination  before  being 
called  upon  to  exhibit  his  ticket,  that  so  doing  would  be 
engrafting  upon  the  contract  a  condition  outside  of  its 
terms  and  not  usually  contemplated  by  the  purchaser. 
The  holder  of  the  ticket  has,  ordinarily,  the  right  to  as- 
sume, when  he  buys  it,  that  the  company  will  safely 
land  him  at  his  destination.  Accordingly,  he  has  the 
right  to  presume  the  conductor  will  call  for  his  ticket 
before  reaching  the  station  specified,  and  thus  obtain 
notice  of  the  fact  that  he  desires  to  stop  at  such  station. 
Of  course,  when  the  conductor  takes  up  and  examines 
the  ticket,  the  information  will  be  thus  conveyed  to  him 
that  he  has  a  passenger  for  this  station,  and  there  will 
be  no  difficulty  at  all  in  his  carrying  out  the  contract 
which  has  been  made  between  the  company  and  the 
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passenger.  When  a  railroad  company  sells  tickets  to  a 
station  of  this  kind,  it  unquestionably  does  so  for  the 
purpose  of  obtaining  the  money  of  its  customers,  and  all 
of  its  employees  certainly  ought  to  know  that  upon 
every  passenger-train  there  are  likely  to  be  one  or  more 
passengers  for  such  stations.  Beyond  doubt  the  agent 
who  sells  the  ticket  is  aware  of  the  fact  that  there  will 
be  on  the  train  for  which  the  ticket  is  sold  a  passenger 
of  this  kind,  and  in  most  cases  the  conductor  will  be 
able  to  ascertain  the  fact  by  prompt  and  proper  atten- 
tion to  his  duties.  Every  company  should  so  conduct 
its  passenger  business  as  to  adequately  serve  all  of  its 
customers,  and  if  any  company,  without  sufficient  ex- 
cuse, fails  to  do  this,  the  omission  amounts  to  negligence, 
and  it  will  be  responsible  for  the  consequences.  The 
general  rule,  therefore,  as  to  the  duties  of  railroad  com- 
panies toward  passengers  holding  tickets  for  flag  stations 
should  be  as  we  have  stated ;  but  as  already  intimated, 
we  do  not  think  this  rule  should  be  inflexible.  There 
may  be  circumstances  under  Which  a  passenger  for  a 
flag  station  is  carried  beyond  his  destination  when  it 
would  not  be  fair  or  just  to  attribute  the  fact  to  the 
company's  negligence. 

In  a  recent  Texas  case.  Gulf  C  &  8.  F.  Ry.  Co.  v. 
Ryan,  18  8.  W,  Rep.  866,  it  appeared  that  defendant  in 
error  bought  a  ticket  to  a  flag  station,  knowing  it  was 
such,  and  that  trains  did  not  stop  there  "unless  some 
request  was  made  upon  the  conductor  to  do  so."  It 
would  seem  that  he  bought  the  ticket  subject  to  the 
condition  that  he  must  notify  the  conductor  of  his  des- 
tination, and  failing  to  do  so,  it  was  held  he  was  not 
entitled  to  recover.  Aside  from  instances  like  this,  there 
may  be  other  occasions,  which  we  will  not  attempt  now 
to  specify  or  enumerate,  when  the  conductor  will  be 
prevented,  without  fault  on  his  part,  from  ascertaining 
in  time  the  desire  of  a  passenger  to  stop  at  a  flag  station, 
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or  when,  under  the  circumstances,  it  is  manifestly  the 
duty  of  the  passenger  to  see  to  it  that  the  conductor  has 
the  necessary  information.  In  cases  of  doubt  as  to  which 
should  take  the  initiative,  the  question  may  very  prop- 
erly  be  left  to  the  jury.  This  was  done  in  the  present 
case,  in  that  portion  of  the  charge  relating  to  the  alleged 
tortious  conduct  of  the  conductor  in  ejecting  the  lady 
from  the  train.  The  court  said:  "It  is  charged  that 
it  was  negligence  in  the  conductor  in  failing  to  go 
back  and  inquire,  and  that  that  brought  up  this  trouble. 
It  is  for  you  to  say  what  is  negligence  in  this  case  — 
whether  it  was  negligence  for  him  to  fail  to  go  back 
in  that  train,  and  to  'pass  that  station  without  going 
back,  to  inquire.  I  charge  you  that  it  is  the  duty 
of  a  railroad  company  to  take  extraordinary  care  of  its 
passengers.  It  is  for  you  to  say  whether  or  not  he  dis- 
charged his  duty — ^whether  or  not  it  was  his  duty  to  go 
back  and  inquire  where  the  young  lady  wanted  to  go.'* 
Under  the  circumstances  of  this  case,  this  charge  was 
quite  as  liberal  to  the  company  as  it  had  any  right  to 
expect.  The  jury  found  that  the  duty  of  notifying  the 
conductor  of  her  destination  was  not  primarily  imposed 
upon  the  plaintiff,  and  assuming  this  finding  to  be  cor- 
rect, it  follows  that  there  was  a  breach  of  duty  on  the 
part  of  the  company  entitling  her  to  a  recovery,  in  which 
additional  damages  to  a  reasonable  amount  for  her 
wrongful  ejection  from  the  train  could  very  properly  be 
included. 

4.  In  none  of  the  remaining  grounds  of  the  motion 
for  a  new  trial  does  it  appear  that  any  error  was  com- 
mitted by  the  court  below,  requiring  the  grant  of  a  new 
trial.  The  judgment  is  reversed  solely  for  the  reason 
stated  in  the  first  head-note.  Judgment  reversed. 
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HoucHiN  &  Moor  v.  Turnbr  et  al. 

It  appearing  from  the  record  that  the  judge  below  rightly  refused  to 
appoint  a  receiver,  the  JudgTnent  U  affirmed, 

Maroh  88, 1892.    By  two  Justloes.    Argued  at  the  laat  term. 

Receiver.  Before  Judge  Marshall  J.  Clarke.  Ful- 
ton superior  court.     January  27,  1892. 

The  exception  is  to  the  refusal  to  appoint  a  receiver, 
and  to  the  ruling  that  the  court  below  had  no  power  to 
do  so  in  this  case.  The  petitioners  and  Turner  had  made 
a  contract  dated  September  14,  1891,  by  which  peti- 
tioners agreed  to  furnish  and  erect  for  Turner  a  sus- 
pended cable  road  at  the  exposition  grounds  in  Fulton 
county,  with  engine,  car,  etc.,  and  complete  the  same  by 
October  19,  1891,  the  opening  day  of  the  Piedmont  Ex- 
position, for  which  Turner  was  to  pay  f  4,442 ;  payments 
to  be  made,  $1,500  on  September  21st,  $1,000  when  the 
plant  was  ready  to  erect,  and  balance  when  complete  and 
the  car  was  running.  To  the  December  term,  1891,  of 
the  city  court  of  Atlanta,  a  suit  was  brought  in  favor  of 
petitioners  against  Turner  et  al.^  alleging  that  the  con- 
tract was  made  by  Turner  for  himself  and  the  other  de- 
fendants, that  plaintiffs  had  completed  the  work  in 
accordance  with  the  contract  and  very  nearly  within  the 
time  prescribed  by  it,  that  the  delay  was  caused  by  the 
fault  of  defendants  in  having  ordered  changes  in  regard 
to  certain  portions  of  the  work,  and  that  there  was  a 
balance  of  $2,423.65  due  by  the  defendants  on  the  con- 
tract and  for  some  extras  ordered  during  the  progress  of 
the  work. 

The  petition  for  receiver  alleged  that  petitioners  had 
commenced  their  action  against  defendants  in  the  city 
court  for  the  recovery  of  damages  from  breach  of  con- 
tract as  therein  set  forth,  said  petition  being  to  the  court 
shown,  petitioners  alleging  that  they  have  completed  the 
contract  with  defendants  according  to  its  terms  and  as 
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nearly  as  possible  within  the  time  limited  therein ;  that 
defendants  deny  said  claim  of  petitioners,  which  forms  an 
issue  which  can  only  be  determined  by  a  final  verdict  and 
judgment  in  said  case ;  and  that  the  property  which  is 
the  subject-matter  of  said  litigation  consists  in  part  of  an 
engine,  boiler  and  wire  cables,  worth  from  $1,500  to 
f  2,000,  and  located  at  the  exposition  grounds  near  At- 
lanta. The  defendants  demurred  and  answered  in  brief: 
The  suit  in  the  city  court  is  simply  for  an  alleged  breach 
of  contract,  and  in  no  sense  touching  the  title  or  pos- 
session of  the  railroad.  Plaintiffs  were  to  build  a  railroad 
as  by  the  contract  which  they  allege  has  been  com- 
plied with,  and  sue  for  the  contract  price,  while  defend- 
ants assert  that  plaintiffs  have  not  complied  with  it  and 
that  they  are  not  responsible  to  plaintiflfe  in  any  sum. 
Plaintiffe  did  not  comply  with  the  contract  within  the 
time  agreed  upon,  nor  have  they  ever  completed  it.  The 
real  value  of  the  railroad  depended  upon  its  completion 
by  the  opening  day  of  the  Piedmont  Exposition.  During 
that  exposition  the  railroad  was  to  be  used  to  advertise 
the  overhead  cable  railroad  to  be  built,  and,  in  addition 
to  the  advertisement,  to  carry  pleasure  parties  in  attend- 
ance upon  the  exposition,  for  which  a  charge  was  to  be 
made.  This  charge  would  have  more  than  paid  the 
expense  of  constructing  the  railroad.  It  was  not  finished 
at  the  opening  of  the  exposition,  nor  during  the  exposi- 
tion, nor  since.  It  was  well  understood  that  plaintiffs 
were  never  to  be  paid  more  than  the  sum  agreed  to  be 
paid  up  to  the  time  the  plant  was  ready  to  erect,  unless 
the  railroad  should  be  completed  and  should  be  running. 
It  can  be  completed  and  placed  in  a  running  condition, 
and  could  have  been  so  placed  but  for  the  want  of  push 
and  skill  of  plaintiffs.  The  railroad  as  now  situated  is 
almost  worthless  to  defendants ;  it  is  isolated  and  almost 
worthless  for  advertising  purposes,  and  there  is  no 
chance  for  income  from  the  carriage  of  passengers.     It 
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was  a  part  of  the  contract  on  the  part  of  plaintiffs  that 
the  cable  and  all  the  other  machinery  should  be  painted 
so  as  to  protect  it  from  the  weather.  Plaintiffs  did  not 
do  this  but  willfully  deserted  the  work  without  doing  it. 
This  want  of  paint  is  the  only  element  of  danger  to  the 
road.  The  cable,  car  and  almost  all  the  machinery  is 
too  bulky  to  be  in  danger  from  thieves  or  trespassers ; 
the  only  real  good  a  receiver  could  do  is  to  paint  the 
cable  and  lock  up  the  machinery.  Under  the  contract 
the  painting  should  be  done  by  plaintiffs,  and  the  engine- 
house  can  be  locked  without  a  receiver.  Defendants 
are  solvent,  have  made  no  effort  to  interfere  with  the 
possession  of  the  road,  etc.  The  defendants  other  than 
Turner  alleged  that  the  contract  plaintiffs  made  was 
with  Turner;  that  they  made  no  such  contract  with 
these  defendants,  nor  were  they  under  any  legal  liability 
to  plaintifls  by  reason  of  the  contract  or  by  reason  of 
any  of  the  matters  set  forth  in  the  action  ;  that  defend- 
ants were  making  no  effort  to  interfere  with  the  posses- 
sion of  the  road,  were  in  no  way  controlling  it,  had  in 
no  way  interfered  with  plaintiffs'  care  of  it,  nor  done 
anything  to  take  any  part  of  the  plant  out  of  the  control 
of  plaintiffs. 

Hall  &  Hammond,  by  brief,  for  plaintiffs. 

RossER  &  Carter  and  C.  T.  Ladson,  for  defendants. 


The  Metropolitan  Rubber  Company  et  al.  v.  The  At- 
lanta Rubber  Company  et  al. 

The  evidence  not  showing  any  abuse  of  discretion  by  the  judge  below 
in  refusing  to  grant  an  injunction  and  appoint  a  receiver,  the 

Judgment  U  affirmed, 
March  26, 1802.    By  two  Justices.    Argued  at  the  last  term. 

Injunction  and  receiver.     Before  Judge  Marshall  J. 
Clarke.    Fulton  superior  court.     January  28,  1892. 

The  Metropolitan   Rubber  Co.  and  the  New  Jersey 
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Rubber  Shoe  Co.,  creditors  by  account  of  the  Atlanta 
Rubber  Co.,  brought  their  petition  for  injunction  and 
receiver,  in  which  certain  mortgages  which  had  been 
given  by  the  Atlanta  company  on  its  stock  of  goods, 
notes,  accounts,  etc.,  and  which  had  been  foreclosed, 
were  attacked  as  fraudulent  and  void  as  against  the  pe^^ 
titioners.  The  pleadings  and  evidence  are  voluminous 
and  conflicting,  and  an  extended  statement  of  them 
would  not  be  useful  here.  To  the  denial  of  an  inter- 
locutory injunction  and  receiver,  and  to  various  rulings 
at  the  hearing,  the  plaintiffs  excepted. 

Walter  R.  Brown  and  Culberson  A  Hunt,  for 
plaintifts. 

Mayson  &  Hill,  Blalook  &  Birnby  and  Ellis  &  Gray, 
for  defendants. 


Salter  et  al.  v.  Tillotson  et  al. 

1,  Whether  this  court  has  jurisdiction  by  a  fast  writ  of  error  to  ad- 
judicate upon  the  refusal  of  the  judge  to  attach  pendente  lite  for 
the  violation  of  a  restraining  order,  or  of  an  order  requiring  the 
payment  of  money  into  court  in  default  of  giving  bond  and  se- 
curity for  its  ultimate  payment,  quxre.f 

2.  Assuming  the  existence  of  such  jurisdiction,  there  was  no  reversi- 
ble error.  Where,  upon  an  equitable  petition,  an  order  was 
granted  restraining  the  defendant  from  paying  out  certain  money 
in  his  hands  until  the  further  order  of  the  court,  and  afterwards 
the  plaintiflf  presented  to  the  judge  a  petition  alleging  that  the 
defendant  had  paid  out  this  money  in  violation  of  the  court's 
order,  and  praying  that  he  be  then  required  to  pay  the  amount 
into  the  registry  of  the  court  or  give  bond  for  its  forthcoming  to 
answer  the  final  judgment  in  the  ca?e,  or  in  default  thereof  that 
he  be  attached  for  contempt,  and  it  appearing  upon  the  hearing 
of  this  petition  that  the  defendant  was  insolvent,  that  the  money 
was  not  in  his  possession,  custody  or  control,  that  he  was  unable 
to  raise  that  amount,  that  he  could  not  give  the  bond  required, 
and  that  he  had  paid  out  the  money  in  good  faith  and  under  the 
honest  belief  that  he  was  authorized  so  to  do  by  the  judge  who 
had  granted  the  restraining  order,  and  with  reason  for  so  believing 
which  the  judge  deemed  satisfactory,  this  court  will  not  reverse 
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a  judgment  of  the  court  belo^  refusing  to  order  the  process  of 
attachment  to  issue.  Judgment  affirmed, 

Ifaroh  96, 1892.    BytwoJusUoes.   Argued  at  the  last  term. 

Practice  iu  Supreme  Court.  Attachmeat  for  con- 
tempt. Before  Judge  Ronby.  Richmond  county.  At 
chambers,  January  30,  1892. 

On  November  14,  1891,  Salter  et  al.  presented  their 
petition  alleging  that  they  had  purchased  pools  on  a 
certain  horse-race  to  the  extent  of  several  hundred  dol- 
lars, which  were  sold  by  Tillotson  and  he  had  the 
money ;  that  the  race  was  about  to  take  place  in  viola- 
tion of  the  rules  of  the  National  Trotting  Association, 
under  which  it  was  advertised  to  take  place ;  and  that 
Tillotson  was  a  non-resident  of  the  State.  They  prayed 
for  injunction  and  immediate  restraining  order  to  pro- 
hibit Tillotson  or  the  Augusta  Jockey  Club  (under  the 
auspices  of  which  the  race  was  run  or  for  which  as 
agent  Tillotson  was  selling  the  pools)  or  either  of  them 
from  paying  out  the  money.  The  judge  granted  an 
order  restraining  the  defendants  from  paying  out  any  of 
the  funds  until  the  further  order  of  the  court,  and  re- 
quiring them  to  show  cause  on  November  18,  why  "this 
rule  should  not  be  made  absolute.''  This  order  stated 
that  it  was  not  intended  to  stop  the  race  as  ordered  by 
the  club  for  that  day,  nor  to  prevent  the  sale  of  pools 
or  betting  on  the  races  as  advertised  for  that  day.  On 
the  same  day  due  service  was  made  on  Tillotson  and 
the  president  of  the  club.  In  the  evening  Hull  and 
Lyons  called  on  the  judge  and  stated  that  the  order  was 
operating  harshly  upon  the  club,  that  they  •  greatly 
feared  the  racing  advertised  by  it  would  be  seriously 
interfered  with,  as  no  one  would  buy  pools  on  the 
races  for  fear  of  legal  interference,  and  that  every  ma- 
terial allegation  in  plaintiffs'  suit  was  false ;  and  under- 
took to  show  the  judge  wherein  they  were  false.  He 
said  to  them  that  the  order  was  granted  solely  upon  the 
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facts  stated  in  the  petition,  that  had  he  had  the  infor- 
mation they  then  gave  him  he  would  have  refused  to 
grant  it,  th^t  a  court  of  chancery  was  always  open  and 
they  could  at  any  time  ask  for  a  modification  or  revoca- 
tion of  the  order,  and  if  they  would  place  what  they 
had  said  to  him  in  the  shape  of  affidavits  on  the  follow- 
ing Monday,  he  would  revoke  the  restraining  order,  and 
that  they  could  announce  to  the  pool -seller  and  parties 
desiring  to  purchase  pools  that  no  further  legal  inter- 
ference would  be  had  with  the  racing  until  the  officers 
of  the  club  were  heard.  According  to  the  affidavits  of 
Hull  and  Lyons,  the  judge  told  them  that  he  would  re- 
voke the  restraining  order  on  the  following  Monday ; 
and  when  they  were  about  to  leave  the  judge's  residence 
Hull  called  his  attention  to  the  fact  that  the  order  had 
blocked  all  further  proceedings,  as  no  money  could  be 
paid  out  of  the  pools  and  all  future  dealings  were  thus 
rendered  impossible,  and  that  the  existence  of  such  a 
condition  of  affairs  was  operating  seriously  against  the 
success  of  the  meeting ;  and  the  judge  thereupon  told 
them  they  could  tell  the  pool-seller  that  he  need  not 
regard  this  order  any  further,  and  that  there  would  be 
no  further  interference  in  this  matter  by  the  court. 
They  then  left  and  told  Tillotson  what  was  told  them 
by  the  judge,  and  thereupon  Tillotson  paid  the  pools 
to  the  parties  entitled  to  them. 

On  November  16,  came  on  to  be  heard  an  application 
for  relief  from  the  restraining  order,  but  before  its  pre- 
sentation, the  plaintiffs  presented  a  petition  alleging 
that  Tillotson  had  paid  out  the  money  contrary  to  the 
order  of  the  court,  and  asking  for  an  attachment  against 
him  for  violation  of  the  order.  On-  November  17  the 
court  ordered  that  Tillotson  make  answer  to  this  charge 
at  the  regular  hearing  on  November  18,  and  show 
cause  why  he  should  not  be  attached  for  contempt  in 
violating  the  court's  orders.     After  some  continuances 
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the  hearing  was  had  on  November  27.  The  defend- 
ants demurred  upon  the  ground  that  the  petition  showed 
that  plaintiffs  relied  upon  an  illegal  contract  to  sustain 
their  action,  and  to  determine  their  rights  the  court 
would  be  called  upon  to  decide  the  validity  of  a  con- 
tract admitted  to  be  illegal.  The  answer  of  Tillotson 
to  the  rule  to  show  cause  as  to  the  contempt,  stated, 
among  other  things,  that  by  reason  of  the  restraining 
order  he  refused  to  pay  the  pools  at  the  time  for  their 
payment,  and  sacredly  guarded  his  trust  and  the  order 
of  the  court,  and  while  he  did  pay  out  pools  in  his 
hands  he  had  not  the  slightest  intention  of  disregarding 
the  order ;  that  he  was  not  guilty  of  any  contempt ; 
that  he  was  simply  an  employee  working  for  commis- 
sion on  the  business  transacted,  and  for  that  reason  had 
no  motive  to  have  paid  the  money  held  in  his  hands  as 
a  pool-seller ;  and  that  the  fact  of  his  paying  out  the 
pools  should  not  be  construed  into  any  feeling  of  con- 
tempt or  disregard  that  he  had  for  the  orders  of  the 
court,  and  he  is  willing,  as  he  has  always  been,  to 
carry  out  any  decree  that  the  court  might  find  against 
him.  The  judge  held  up  his  decision  until  December 
6,  when  he  passed  an  order  continuing  as  to  Tillotson 
the  restraining  order  of  November  14,  stating  that  he 
would  not  do  this  but  for  the  position  maintained  by 
plaintiffs'  counsel,  that  the  facts  set  forth  in  their  peti- 
tion made  the  transaction  a  gambling  contract,  and 
allowed  them  to  recover  from  defendants  the  money 
wagered  upon  the  horse-race. 

On  December  8  the  plaintiflfe  filed  their  petition  alleg- 
ing that  Tillotson  was  a  non-resident  of  the  State,  and 
insolvent ;  and  praying  for  an  order  requiring  him  to 
pay  over  to  such  person  as  the  court  might  name,  the 
money  in  question,  or  give  good  and  sufficient  bond  to 
plaintiffs  for  .payment  of  it  upon  the  final  determination 
of  the  suit.     On  December  9,  in  aid  of  the  restrain- 
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ing  order  and  in  view  of  the  allegations  made  in  the 
last  petition,  the  judge  passed  an  ex  parte  order  requir- 
ing Tillotson  to  pay  the  money  to  the  clerk  of  the  su- 
perior court  or  give  bond  to  answer  any  judgment  that 
might  be  obtained  in  the  case;  and  stating  that  "he  is 
allowed  five  days  from  the  date  of  this  order  to  comply 
with  its  terms,  or  to  deny  its  allegations  of  non-residence 
or  insolvency,  but  in  default  of  either,  to  be  held  in 
contempt  of  court."  It  being  made  to  appear  to  the 
court  that  Tillotson  was  absent  from  the  State  for  the 
purpose  of  bringing  his  family  to  become  permanent 
residents  here,  the  court  passed  an  order  reciting  that, 
there  being  a  misapprehension  by  the  attorney  of  Til- 
lotson as  to  the  scope  of  the  order  granted  December 
9,  in  this,  that  it  was  only  necessary  to  show  residence 
in  Richmond  county  to  revoke  the  same,  and  the  order 
upon  its  face  possibly  admitting  of  such  construction,  it 
was  set  aside,  and  in  lieu  thereof  Tillotson  was  required 
to  show  cause  on  December  31  why  each  and  every 
prayer  in  the  petition  should  not  be  granted.  On  De- 
cember 31,  upon  hearing,  an  order  was  passed  direct- 
ing Tillotson  to  pay  the  money  to  the  clerk,  or  file  with 
him  a  good  and  sufficient  bond  for  the  payment  of  the 
final  judgment  in  the  case,  by  or  before  twelve  o'clock 
on  January  1,  1892,  unless  he  desired  to  make  answer 
before  that  time,  in  which  event  he  was  permitted  to 
make  answer  instanter  why  he  should  not  be  attached 
for  contempt.  Thereupon  Tillotson  answered :  He  has 
not  the  money,  does  not  know  where  to  get  it,  and  is 
unable  to  procure  any  bond  though  he  has  made  every 
effort  to  do  so.  When  first  served  with  the  restraining 
order  he  sacredly  guarded  its  commands  and  refrained 
from  violating  them.  This  he  continued  to  do  until  late 
in  the  night  of  November  14,  when  he  was  informed  by 
Hull  and  Lyons,  officers  of  the  club,  in  whose  intelli- 
gence to  understand  and  integrity  to  correctly  and  hon- 
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eBtly  advise  he  had  the  utmost  confidence,  that  the  judge 
had  told  them  to  instruct  him  that  he  need  pay  no 
further  attention  to  the  restraining  order,  that  the  judge 
would  revoke  the  order  on  the  next  day  and  would  in- 
terfere no  further  in  the  matter  ;  and  they  told  him  he 
could  and  should  pay  out  the  funds  held  by  him  as  pool- 
seller.  This  he  did,  though  it  was  more  to  his  interest 
to  have  retained  them,  as  he  was  simply  working  on  a 
commission  with  absolutely  no  interest  as  to  who 
might  receive  them.  He  intended  no  contempt  to  the 
orders  of  the  court  or  any  disregard  therefor,  but  his 
conduct  was  guided  by  the  determination  to  abide 
strictly  by  the  orders  of  the  court. 

The  order  for  attachment  was  refused,  because  (1)  the 
rule  now  of  force  is  one  to  require  the  payment  of  the 
money  into  court  or  to  give  bond  for  the  eventual  con- 
demnation money,  and  not  a  rule  to  show  cause  why 
Tillotson  should  not  be  discharged ;  (2)  the  rule  is  not 
issued  against  any  of  the  other  defendants  who  are  amen- 
able to  the  process  if  the  rule  should  be  made  absolute 
against  Tillotson  ;  (8)  it  appears  as  a  matter  of  fact  that 
there  was  no  intention  on  the  part  of  Tillotson  to  dis- 
obey the  order  of  court,  he  believing  that  the  restrain- 
ing order  had  really  been  revoked ;  and  (4)  that  in  pay- 
ing out  the  money  he  acted  pursuant  to  the  order  of  his 
superior  officers  who  are  themselves  responsible  in  the 
premises,  if  a  liability  or  responsibility  rests  on  either. 

Flebonq  &  Alexander,  for  plaintiffs. 
C.  H.  Cohen,  for  defendant. 


Sanders  et  al.  v.  Slaughter,  administrator. 

1.  It  does  not  i^pear  that  there  was  any  abuse  of  discretion  by  the 
judge  below  in  refusing  the  injunction  and  the  appointment  of  a 
rJBceiver,  and  therefore,  under  the  repeated  rulings  of  this  courtf 
the  judgment  must  be  affirmed. 
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2.  This  case  differs  from  that  of  McCook  et  <d.  v,  Pond^  adm*r,  72  Oa. 
150.  It  appeared  in  that  case  that  an  appeal  was  taken  from  the 
order  of  the  court  of  ordinary  granting  the  administrator  leave  to 
sell  the  land,  and  the  appeal  was  dismissed  upon  his  own  agree- 
ment that  he  would  sell  under  the  order  only  a  portion  of  the  land. 
He  was  restrained  from  violating  his  agreement  th  u  s  made.  In  the 
present  case  an  attempt  is  made  to  attack  collaterally  the  judg- 
ment of  the  court  of  ordinary  granting  leave  to  sell,  without  alleg- 
ing any  special  reason  why  this  should  be  done. 

Judgment  affirmed. 
March  26, 1892.   By  two  Justloes.    Argved  at  the  last  term. 

Injunction  and  receiver.  Administration.  Judgment. 
Before  Judge  Miller.  Butts  -county.  At  chambers, 
November  30,  1891. 

Mrs.  Elder,  Mrs.  Heath  and  T.  J.  Sanders  filed  their 
equitable  petition  against  Slaughter  as  administrator  of 
Troy  S.  Sanders,  deceased,  praying  for  injunction  and 
receiver  for  the  estate  of  Troy  Sanders,  for  the  removal 
of  Slaughter,  the  increase  of  his  bond  as  administrator, 
etc.  To  the  refusal  of  this  prayer  the  plaintiffs  excepted, 
assigning  numerous  grounds  of  error. 

The  petition  alleged:  Mrs.  Elder  and  Mrs.  Heath  are 
the  children  of  T.  J.  Sanders  and  sisters  of  Troy  Sanders. 
They  and  T.  J.  Sanders  are  all  the  heirs  of  Troy  Sanders, 
late  of  Butts  county,  who  died  in  January,  1891,  intes- 
tate, leaving  an  estate  amounting  to  upwards  of  $28,000, 
according  to  the  return  of  the  appraisers,  except  the 
wife  of  the  defendant  Slaughter,  who  also  is  a  sister  of 
Troy  and  daughter  of  T.  J.  Sanders.  When  Troy  San- 
ders died  he  owed  no  debts,  and  the  expenses  of  his 
burial  and  other  expenses  of  the  estate  are  all  paid.  All 
the  heirs  are  of  full  age  and  capable  of  receiving  and 
managing  their  own  interest  in  the  estate,  and  there  is 
no  reason  why  they  should  not  have  it.  Parts  of  the 
estate  were  eight  bonds,  four  State  bonds  of  $1,000  each 
and  four  railroad  bonds  of  the  same  amount,  and  when 
Troy  Sanders  died  they  were  at  par  value.  There  was 
also  $800  in  money.     While  there  were  no  debts,  and 
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the  bonds,  money,  notes,  land  and  other  property  were 
capable  of  an  easy  division  in  kind,  and  while  it  is  true 
that  the  intestate  before  his  death  expressed  a  wish  that 
all  of  his  property  should  be  divided  among  his  heirs 
without  the  expense  of  an  administrator,  and  that  the 
bonds  should  be  equally  divided  among  them.  Slaughter, 
by  artfully  representing  to  the  husbands  of  Mrs.  Elder 
and  Mrs.  Heath  that  some  one  should  collect  the  notes 
and  accounts  and  otherwise  have  authority  to  manage, 
control  and  administer  the  estate,  induced  Elder  and 
Heath  [to  consent  to  administration  by  him],  without 
the  consent  or  knowledge  of  petitioners  and  without 
their  ratification  of  any  of  the  acts  of  Slaughter  and  of 
Elder  and  Heath,  by  fraudulently  representing  and 
promising  to  them,  if  they  did  not  on  behalf  of  peti- 
tioners interpose  any  objection  to  his  appointment  as 
administrator,  that  immediately  upon  his  qualification 
as  such  he  would  pay  over  to  petitioners  their  share  of 
the  money  and  bonds  collected,  pretending  fraudulently 
in  all  this  that  he  would  fully  and  in  good  faith  comply 
with  the  wishes  of  deceased  in  the  premises.  Induced 
by  these  fraudulent  representations  to  Heath  and  Elder 
and  acquiesced  in  for  the  time  by  petitioners.  Slaughter 
obtained  letters  of  administration,  giving  bond  for  $12- 
000  only,  with  Pound  and  Mallet  as  his  sureties.  As 
soon  as  he  qualified,  his  whole  conduct  changed  towards 
petitioners.  Instead  of  delivering  them  the  bonds  he 
absolutely  refused  to  do  it,  and  so  far  as  Thomas  J. 
Sanders  was  concerned,  not  only  refused  to  deliver  to 
him  or  any  one  for  him  his  share  of  the  bonds,  but  re- 
fused to  pay  him  any  part  of  his  share  of  the  money, 
asserting  that  he  would  neither  do  that  nor  ever  pay 
over  or  deliver  to  him  any  of  the  estate,  except  at  the 
end  of  the  law,  threatening  that  if  he  were  interrupted 
or  bothered  he  would  let  the  estate  go  to  law  and  keep 
it  there  for  ten  years,  when  he  knew   that   petitioner 
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Sanders  was  very  poor  and  feeble  and  wholly  dependent 
upon  his  part  of  the  estate  for  a  living.  Under  an 
order  of  the  court  of  ordinary,  obtained  without  objection 
for  the  reason  aforesaid,  that  he  would  properly  proceed 
with  the  distribution  and  properly  sell  the  property. 
Slaughter  advertised  it  in  such  a  way  that  purchasers 
would  before  the  day  of  sale  know  scarcely  anything  of 
the  property.  Petitioners  believe  that  he  did  this 
fraudulently  and  for  the  purpose  of  deceiving  others 
and  obtaining  an  undue  and  selfish  advantage.  He  did 
not  in  the  advertisement  give  the  character  of  the  houses 
or  improvements,  or  even  a  definite  location  of  the 
property,  whereas  in  fact  there  are  valuable  houses, 
stores  and  other  improvements  on  it,  and  "the  property 
not  improved  is  favorably  located ;  and  thus  the  prop- 
erty is  so  defectively  and  insufficiently  advertised  that  it 
will  not  sell  for  its  value  to  others,  and  Slaughter  well 
knew  that  petitioners  are  not  able  to  purchase  it  and 
pay  for  it  according  to  the  terms  advertised,  which  are 
one  half  cash,  but  is  willfully,  fraudulently  and  without 
necessity  to  sell  the  land,  and  against  the  wishes  and 
interests  and  to  the  injury  of  petitioners,  threatening 
and  clearly  intending  to  do  so,  and  will  no  doubt  sell  the 
same  unless  he  is  restrained.  From  his  past  and  present 
conduct  they  charge  that  he  is  seeking  to  get  all  the 
estate  into  money,  and  then  will  fail,  neglect  and  refuse 
to  settle  with  them,  and  misappropriate  the  property 
and  money.  As  he  has  been  regularly  appointed  ad- 
ministrator they  have  no  remedy  in  law  except  as  against 
him  and  his  sureties,  and  even  if  the  sureties  were  re- 
sponsible in  the  amount  of  the  bond,  the  bond  is 
greatly  too  small,  the  estate  being  clearly  worth  $20,- 
000  ;  but  Slaughter  and  his  securities  together  are  not 
worth  $20,000  over  the  homestead  and  exemption 
allowed  and  their  several  liabilities.  And  so  should 
Slaughter  fail  to  account  to  petitioners  and  otherwise 


Digitized  by  VjOOQlC 


38  Sanders  v.  Slaughter.  [89  Qa. 

mismanage  and  misappropriate  the  estate,  op  snch  part 
as  is  in  excess  of  the  bond  and  the  responsibility  of 
himself  and  sureties,  petitioners  would  be  wholly  rem- 
ediless. By  amendment  they  alleged  that  the  estate  was 
appraised  at  $44,954.79  instead  of  $28,000 ;  and  they 
prayed  that  Slaughter  be  required  to  increase  his  bond 
to  double  the  appraised  value  of  the  property,  or  to 
such  other  sufficient  amount  as  the  court  might  deem 
necessary  for  the  protection  of  the  estate,  that  he  be 
removed  from  his  office,  and  that  commissioners  be  ap- 
pointed to  partition  the  property,  etc.  They  also  alleged 
that  after  he  qualified  as  administrator  he  took  charge 
of  all  the  estate  appraised,  and  has  now  charge  of  all 
of  it  except  such  as  by  his  answer  it  appears  he  has  de- 
livered to  petitioners  and  otherwise  paid  out  and  dis- 
posed of.  He  was  guilty  of  acts  of  waste  and  misman- 
agement, in  that  he  sold  at  private  sale  without  authority 
the  pistol  of  deceased,  and  has  refused  to  sell,  as  re- 
quired by  law,  the  gold  watch  and  chain,  office  chair, 
table  and  library  of  deceased,  of  the  value  of  $150,  but 
retains  the  same  in  his  possession.  Attached  as  an  ex- 
hibit was  a  copy  of  the  inventory  of  the  estate  of 
Troy  Sanders,  which,  exclusive  of  notes  and  accounts, 
amounted  to  $18,730.34.  The  notes  and  accounts 
amounted  to  $44,954.79,  of  which  $14,214.92  were 
classed  as  desperate  and  the  remainder  doubtful.  The 
cash  on  hand  at  the  testator's  death  was  $684.80  cash 
received  from  personal  property  sold,  and  rents  $380.34, 
and  from  collections  on  accounts  and  notes  $697.70. 
There  was  also  attached  a  copy  of  the  advertisement 
for  sale  of  the  lands  of  the  estate.  The  description  of 
the  lands  was  simply  as  of  so  much  land  in  certain  dis- 
tricts, and  of  certain  town  property  as  being  a  lot 
known  as  the  Daughtry  stable  lot,  a  lot  known  as  lots 
numbers  eighteen  and  nineteen  purchased  of  M.  S. 
Barber,  a  lot  known  as  number  twenty  purchased  of 
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C.  T.  Ezell,  a  lot  known  as  the  storehouse  lot,  a  lot 
known  as  the  W.  D.  Jolly  lot,  and  a  lot  purchased  of 
Mrs.  Mary  T.  Smith. 

Defendant  demurred  to  so  much  of  the  petition  as 
related  to  settlement  and  distribution  of  the  estate, 
upon  the  ground  that  as  appeared  from  the  petition  he 

was  appointed  in  1891,  and  had  had  only months 

to  ascertain  the  condition  of  the  estate  and  collect 
assets  belonging  to  it,  while  under  the  law  he  has 
twelve  months  to  ascertain  its  condition  and  prepare  for 
distribution,  and  could  not  be  sued  for  settlement  until 
after  the  expiration  of  that  period.  He  answered :  It 
is  not  true  that  he  induced  Elder  and  Heath,  who  rep- 
resented their  wives,  to  consent  that  he  might  administer 
the  estate,  nor  did  he  desire  to  administer  it,  but  on  the 
contrary,  the  day  after  the  intestate  was  buried,  Heath, 
in  the  presence  of  Elder,  proposed  that  Elder  and  de- 
fendant should  see  the  ordinary  and  ascertain  what 
should  be  done  touching  the  management  of  the  estate. 
They  consulted  the  ordinary  who  referred  them  to  an 
attorney,  and  the  attorney  advised  them  that  in  view  of 
the  condition  of  the  estate  and  the  mental  condition  of 
T.  J.  Sanders,  who  is  very  old  and  an  imbecile  incapable 
of  managing  his  property,  there  should  be  administra- 
tion on  the  estate ;  whereupon  Heath  and  Elder,  repre- 
senting and  acting  for  their  wives,  and  defendant  repre- 
senting his,  consented  that  there  should  be  administra- 
tion, and  then  and  there  employed  counsel  to  advise  the 
administrator,  and  agreed  on  the  fee  to  be  paid  counsel 
for  such  service.  While  engaged  in  discussing  the  sub- 
ject Elder  said  he  could  not  give  bond,  and  as  Heath 
lived  out  of  the  county  he  could  not  look  after  the  ad- 
ministration. Heath  proposed  that  all  three  should 
administer,  but  defendant  objected.  It  was  then  agreed 
that  defendant  should  take  out  letters,  and  he  obtained 
temporary  letters  and  applied  for  permanent.     Elder 
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and  Heath  then  had  another  conversation  with  him. 
They  asked  him  if  he  would  take  the  administration 
for  less  than  regular  commissions,  and  when  he  refused 
to  do  so,  asked  if  he  would  consent  that  they  might 
procure  some  other  person  to  administer  who  would  do 
so  for  less  than  regular  commissions.  He  consented  to 
this,  and  with  his  consent  Elder  and  Heath  approached 
one  Gibson,  but  failed  to  procure  his  consent  to  admin- 
ister. They  then  agreed  that  defendant  should  admin- 
ister. He  told  them  he  would  not  administer  for  less 
than  full  commissions  as  he  knew  the  collection  of  the 
accounts  would  entail  very  great  trouble.  He  did  not 
agree  with  them  to  pay  out  the  money  on  hand  imme- 
diately, divide  the  bonds  and  other  property  without 
sale,  and  divide  the  collections  as  fast  as  received ;  but 
assured  them  that  he  would  administer  according  to 
law  and  to  the  best  of  his  ability.  He  was  advised  by 
the  counsel  mentioned  above  against  a  division  of  the 
money  as  fast  as  the  same  should  be  received,  as  it 
would  be  safer  to  look  into  the  condition  of  the  estate 
before  doing  so.  He  did  deliver  to  the  heirs  two  bonds 
each,  one  State  bond  and  one  railroad  bond,  except  to 
T.  J.  Sanders  whose  share  is  still  in  defendant's  hands. 
The  State  bonds  have  not  declined  in  value,  but  the 
railroad  bonds  have,  until  recently,  and  are  now  re- 
covering in  value.  These  bonds  were  appraised  at 
par,  and  were  so  received  and  receipted  for  by  the 
heirs.  He  made  application  regularly  for  leave  to 
sell  the  realty,  and  legal  notice  was  given,  and  at 
a  regular  term  an  order  was  passed  authorizing  this 
sale.  The  charge  that  the  real  estate  was  imperfectly 
advertised  by  defendant  for  the  purpose  of  getting  an 
advantage  of  the  heirs  or  with  the  view  of  becoming 
the  purchaser,  is  untrue.  He  never  expected  to  become 
the  purchaser  of  any  of  it,  and  so  informed  persons 
who  approached  him  on  the  subject.     He  believed  that 
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the  first  Tuesday  in  iJ'ovember  would  be  a  most  suitable 
time  for  the  sale,  because  money  is  more  plentiful  at 
that  time  and  because  persons  who  might  buy  the  farm 
lands  would  have  time  to  make  arrangements  for  farm- 
ing on  them  another  year.  This  fact  was  made  known 
to  the  ordinary  on  the  last  day  for  getting  advertise- 
ments in  the  county  paper ;  the  ordinary  reminded  him 
that  if  he  desired  to  sell  at  that  time,  the  advertisement 
should  go  to  the  paper  of  that  day.  Defendant  was  in 
the  act  of  leaving  on  business,  and  requested  the  ordi- 
nary to  write  the  advertisement  and  have  the  same  pub- 
lished. He  did  leave,  and  upon  his  return  found  the 
advertisement  in  the  paper.  The  ordinary  copied  into 
the  advertisement  the  description  by  the  appraisers  of 
the  real  estate,  and  defendant  supposed  the  description 
was  correct  and  sufficient.  •The  advertisement  does  put 
every  person  desiring  to  purchase  on  notice  of  the 
locality,  etc.  of  the  property,  for  although  there  is  not 
a  full  description  -the  public  know  the  "Troy  Sanders 
lands"  in  the  county,  and  the  town  lots  could  not  be 
more  easily  identified  than  by  the  description  given  in 
the  advertisement ;  if  the  description  of  the  farm  lands 
is  not  full  enough,  this  could  have  been  remedied  by  a 
readvertisement  at  defendant's  cost,  and  would  have 
been  done  had  complaint  been  made  against  the  sale 
on  this  ground ;  but  such  was  not  the  ground  of  com- 
plaint, there  being  another  reason  for  opposing  the  sale. 
On  November  2d  Heath  and  Elder  approached  defend- 
ant and  asked  what  he  proposed  to  do  in  regard  to  the 
sale.  He  had  heard  of  threats  to  enjoin  the  sale,  and 
replied  that  he  proposed  to  sell  unless  enjoined,  that 
their  wives  or  they  for  their  wives  could  buy  lands  if 
they  desired,  to  their  full  shares  or  more,  or  he  would, 
so  soon  as  the  sales  were  over  and  cash  payment  paid 
him,  pay  over  to  their  wives  their  full  share  of  all  the 
moneys  collected  and  of  the  proceeds  of  the  sale.  They 
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then  asked  him  what  about  the  share  of  T.  J.  Sanders, 
and  he  replied  he  would  not  pay  that  share  to  T.  J. 
Sanders,  but  would  pay  whatever  amount  was  necessary 
to  his  support  in  addition  to  the  income  he  had  from 
his  own  property.  They  then  claimed  to  have  a  power 
of  attorney  from  said  Sanders  authorizing  them  to  act 
for  him,  and  asked  that  the  amount  be  paid  to  them, 
which  he  refused.  In  this  conversation  there  was  no 
intimation  that  the  sale  would  be  opposed,  and  if  he  had 
agreed  to  pay  over  to  them  the  share  of  T.  J.  Sanders 
the  sale  would  have  gone  on,  notwithstanding  the  ob- 
jections urged  in  a  petition  previously  prepared  at  their 
instance.  T.  J.  Sanders  is  almost  if  not  quite  an  im- 
becile, and  petitioners  and  their  husbands  so  believe ; 
they  know  that  he  is  totally  incapable  of  managing  his 
affairs.  This  fact  was  well  known  to  the  intestate,  and 
a  very  short  time  before  his  death  he  said  to  defendant 
and  others,  "Look  after  father's  share,  and  there  will  be 
more  for  you  some  day."  Should  T.  J.  Sanders  die, 
Mrs.  Heath  and  Mrs.  Elder  and  defendant's  wife  would 
be  his  sole  heirs,  unless  a  child  or  children  and  the  wife 
of  Cornelius  Sanders,  his  adult  son,  should  be  living. 
T.  J.  Sanders  boards  with  Elder,  and  is  under  the  ab- 
solute control  of  Elder  and  Heath,  who  are  both  insolv- 
ent. Cornelius  Sanders  went  to  Texas  several  years 
ago,  where  he  died,  leaving  a  widow  and  probably 
children,  and  defendant  has  heard  a  report  that  his  wife 
is  still  living  and  that  probably  he  left  a  living  child  or 
children  who  may  claim  to  be  heirs  of  T.  J.  Sanders. 
On  this  subject  defendant  has  not  been  able  to  get  defi- 
nite information.  His  interest  in  caring  for  his  wife's 
welfare,  if  there  were  nothing  to  prevent,  would  induce 
him  to  refuse  to  turn  over  to  Heath  and  Elder  the  share 
of  T.  J.  Sanders,  without  security  or  guaranty  that  the 
funds  would  be  used  for  the  support  of  T.  J.,  and  what 
might  be  left  at  his  death  would   be   forthcoming  for 
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distribution.  T.  J.  Sanders  is  eighty-two  years  old, 
and  his  estate  should  be  carefully  kept  and  managed. 
Defendant  will  cheerfully  turn  over  his  share  to  any 
good  person  who  is  responsible,  to  manage  it  for  him. 
If  T.  J.  Sanders  claimed  his  share  of  the  estate  now 
ready  for  distribution,  he  could  apply  to  the  ordinary  to 
have  defendant  settle  with  him,  when  the  question  of 
his  fitness  to  manage  his  estate  could  be  determined,  and 
if  the  court  should  direct  that  his  share  should  be  paid 
him  it  would  be  done  without  objection  from  defend- 
ant. Defendant  never  agreed  to  divide  the  estate  in 
kind,  except  as  to  the  personalty,  and  take  commissions 
only  on  money  collected  and  compensation  for  turning 
over  the  land.  The  estate  could  not  be  divided  in  kind  be- 
cause of  the  character  of  the  realty  ;  and  the  notes  and 
accounts  amounting  to  something  like  $10,000,  but  not 
worth  more  than  $1,000,  could  not  be  divided.  His 
bond  is  abundantly  sufficient.  He  is  worth  above  all 
liabilities  $5,000,  and  his  sureties  $23,000.  The  value 
of  the  property  in  his  hands  to  be  administered,  includ- 
ing the  two  bonds,  the  share  of  T.  J.  Sanders,  puttmg 
a  proper  valuation  on  the  notes  and  accounts,  is  $11,- 
342.96.  If  his  bond  is  insufficient  the  court  of  ordinary 
will  give  ample  protection.  Petitioners  filed  an  appli- 
cation to  that  court  to  have  defendant  strengthen  his 
bond,  and  on  the  second  day  of  November,  1891,  when 
they  could  have  procured  a  judgment  requiring  him  to 
increase  his  bond  if  it  were  necessary,  on  their  own  mo- 
tion had  the  proceedings  dismissed.  The  notes  and 
accounts  would  be  comparatively  worthless  should  they 
be  sued,  but  $1,500  may  be  collected  of  them  together 
with  what  has  been  already  collected,  by  proper  indul- 
gence and  management.  The  intestate  did  express  a 
desire  to  have  his  property  divided,  and  suggested  certain 
persons  to  act ;  but  petitioners,  through  their  husbands 
who  were  acting  for  them,  after  consulting  counsel  and 
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looking  into  the  condition  of  the  estate,  determined  that 
the  administration  was  necessary.  Not  only  have  pe- 
titioners acquiesced  in  all  that  has  been  done  by  their 
husbands,  but  defendant  is  satisfied  they  act  only  by 
and  through  their  husbands.  Since  the  filing  of  the 
petition  defendant  has  had  notice  of  one  outstanding 
claim  against  his  intestate's  estate  of  $6  or  more,  and 
there  has  been  pleaded  to  a  suit  on  one  of  the  accounts 
a  set-off  in  excess  of  the  account  to  the  amount  of  a 
*  little  over  $80. 

Upon  the  hearing  evidence  was  introduced  for  peti- 
tioners to  this  effect :  With  the  money  in  possession  of 
the  administrator  the  lands  of  the  estate  could  be  di- 
vided in  kind  without  injury  to  any  of  the  heirs.  T.  J. 
Sanders  has  asked  Slaughter  twice,  and  directed  Heath 
and  Elder  with  power  of  attorney  to  ask  for  help,  but 
Slaughter  refuses  him  any  part  of  his  mterest  and  de- 
clines to  help  him  in  any  way.  He  is  nearly  eighty- 
three  years  old,  unable  to  work,  can  hardly  see,  and  has 
no  income  except  a  small  farm  from  which  he  receives 
a  bale  of  cotton  as  rent,  and  two  or  three  small  houses 
bringing  him  annually  about  $25.  Neither  his  board 
nor  clothes  are  paid  for,  nor  has  he  a  dollar  in  the 
world.  The  lands  of  the  estate  can  be  divided  in  kind, 
and  it  would  be  to  the  best  interest  of  the  heirs  so  to 
divide  them.  To  sell  the  land  at  public  outcry  during 
the  present  monetary  stringency  would  be  detrimental 
to  the  interest  of  the  heirs.  Outside  of  the  allegations 
in  the  petition  of  the  administrator  for  the  sale  of  the 
lands,  the  ordinary  had  no  information  of  the  existence 
of  any  debts  and  as  to  the  necessity  of  selling  the  lands 
to  pay  debts  or  distribute  ;  at  the  hearing  of  the  appli- 
cation no  evidence  or  investigation  was  had  upon  these 
facts,  and  the  order  was  passed  because  of  the  allegation 
in  the  petition,  and  because  no  objection  was  filed.  The 
heirs  of  the  intestate  are  all  of  full  age  and  capable  of 
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managing  their  afluirs.  Wliile  the  capacity  of  T.  J. 
Sanders  is  doubtful,  a  jury  has  recently  declared  him  so 
capable.  The  intestate  owed  only  $3.50  at  the  time  of 
his  death.  Just  before  his  death  he  called  his  father, 
his  sisters  and  their  husbands  to  his  bedside,  and  re- 
quested that  his  bonds  and  cash  on  hand  be  equally  di- 
vided between  his  four  heirs.  The  share  belonging  to 
his  father  he  wished  managed  by  his  brothers-in-law. 
The  interest  would  be  sufficient  to  make  his  father  com- 
fortable the  remainder  of  his  life,  and  after  his  (father's) 
death  should  be  divided  among  his  three  sisters.  After 
the  intestate's  death,  Elder,  Heath  and  Slaughter,  with- 
out special  authority  from  the  wives  of  Elder  and  Heath, 
agreed  that  the  bonds  and  money  should  be  divided, 
that  Slaughter  should  administer  for  the  purpose  of  col- 
lecting the  notes  and  accounts  only,  and  as  fast  as  col- 
lected he  should  pay  over  to  each  heir  his  or  her  share, 
first  paying  burial  expenses  out  of  cash  on  hand,  reserv- 
ing enough  of  the  money  collected  to  pay  expenses  of 
administration;  that  he  should  only  receive  the  ordinary 
commissions  for  receiving  and  paying  out,  collection  of 
notes  and  accounts,  and  the  usual  commission  for  the 
selling  or  turning  over  the  land  in  kind  ;  that  he  should 
receive  no  compensation  for  turning  over  the  land  and 
money  on  hand  at  the  time  of  intestate's  death,  and 
should  in  good  faith  carry  out  the  wishes  of  the  intes- 
tate expressed  on  his  death-bed.  Elder  and  Heath,  re- 
lying on  his  good  faith  and  on  the  ordinary  to  require  a 
sufficient  bond,  did  not  know,  until  Slaughter  had  re- 
ceived permanent  letters,  of  the  insufficiency  of  the 
bond.  Slaughter  ignored  and  violated  the  agreement 
under  which  he  was  appointed,  by  refusing  to  turn  over 
the  share  in  bonds  and  money  to  T.  J.  Sanders.  He 
also  refused  to  turn  over  to  Mrs.  Elder  and  Mrs.  Heath 
their  shares  of  money  collected,  though  there  is  no  ne- 
cessity for  his  keeping  it.     He  has  refused  and  failed  to 


Digitized  by  VjOOQlC 


46  Sanders  v.  Slaughter.  [89  Gb. 

sell  the  gold  watch  and  chain,  office  chair  and  table  and 
library,  of  the  value  of  |150,  and  has  sold  the  pistol  at 
private  sale,  and  now  claims  commission  on  sale  of  the 
estate  in  his  hands.  The  advertisement  of  the  lands 
does  not  fully  describe  them,  not  setting  forth  the  im- 
provements or  desirable  qualities.  Several  of  the  tracts 
of  land  and  town  lots  have  dwellings,  out-houses  and 
other  improvements  upon  them.  The  order  of  sale  was 
improvidently  granted  by  the  ordinary  and  [obtained] 
by  the  fraudulent  representations  of  the  administrator 
that  the  sale  was  necessary  when  it  was  not.  Neither 
Mrs.  Heath,  Mrs.  Elder  nor  T.  J.  Sanders  consented  to 
the  sale  of  the  land,  nor  authorized  any  one  to  consent 
for  them.  Cornelius  Sanders  was  a  half-brother,  on  the 
father's  side,  of  the  intestate.  It  is  a  tradition  in  the 
family  that  he  moved  to  Texas  and  died  there  more 
than  forty  years  ago,  and  no  information  as  to  his  widow 
or  any  child,  if  he  ever  had  any,  has  been  received  since 
his  death.  Pound,  one  of  the  administrator's  sureties, 
returns  for  taxes  $4,138,  and  Mallet,  the  other,  $7,950. 
For  the  defendant  it  appeared :  Mallet  is  worth 
$15,000  above  all  liabilities,  and  Pound  $8,000.  The 
ordinary  was  satisfied  of  the  truth  of  the  application 
of  the  administrator  for  leave  to  sell,  has  personally  in- 
vestigated the  accounts  of  the  intestate,  is  acquainted 
with  many  of  the  parties  owing  them,  and  in  his  opinion 
not  more  than  $1,000  could  be  collected  on  them.  The 
realty  of  intestate  could  not  be  divided  in  kind.  The  ad- 
ministrator stated  to  certain  affiants  that  he  would  not 
buy  the  lands  of  the  intestate,  nor  allow  any  one  to  do 
so  for  him.  The  ordinary,  at  the  request  of  the  admin- 
istrator, wrote  out  the  advertisement  for  the  sale,  and 
the  administrator  did  not  know  what  it  was  until  he 
saw  it  in  print.  The  administrator  and  his  sureties  are 
men  of  character  and  means,  and  the  ordinary  considers 
the  bond  sufficient,  but,  if  upon  investigation  he  should 
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find  it  insufficient,  would  have  it  strengthened.  Upon 
the  application  of  Heath  and  Elder  the  administrator 
proposed  to  give  additional  security,  but  the  ordinary 
told  him  he  need  not  do  so  until  the  application  was 
heard.  The  applicants  dismissed  the  application  with- 
out a  hearing.  T.  J.  Sanders  is  not  capable  of  manag- 
ing property  of  any  considerable  amount,  nor  of  making 
contracts  touching  the  same.  The  administrator  is  up- 
right, honest,  deserving  the  confidence  of  the  public, 
sober,  of  good  financial  standing  and  of  unimpeachable 
character.  Elder  stated  that  the  commissions  of  the 
administrator  were  causing  them  to  fight  the  case.  The 
pistol  mentioned  was  sold  at  private  sale,  but  for  more 
than  it  was  worth,  and  Heath,  Elder  and  their  wives 
expressed  themselves  as  satisfied  with  the  sale.  Heath 
and  Elder  asked  Slaughter  if  he  would  not  take  the  ad- 
ministration for  less  than  commissions  allowed  by  law, 
and  Slaughter  refused,  giving  as  his  reason  that  there 
would  be  much  work  in  collecting  the  notes  and  ac- 
counts ;  and  Heath  and  Elder  consented,  as  Gibson 
would  not  do  it  for  less.  Slaughter  never  declared  he 
would  keep  the  estate  in  litigation  for  ten  years.  He 
has  the  watch  and  chain,  office  chair  and  table  and  li- 
brary of  the  intestate,  because  he  understood  the  heirs 
wished  him  to  hold  them,  so  as  to  keep  them  among 
the  distributees  of  the  estate.  The  person  who  rents 
the  honse  of  T.J.  Sanders  is  willing  and  proposed  to  board 
him  for  the  rent,  which  proposition  Sanders  seen^ed 
anxious  to  accept,  but  for  some  cause  did  not  do  so.  A 
few  weeks  ago  Heath  and  Elder  asked  Slaughter  to  di- 
vide the  bonds,  which  Slaughter  said  he  was  ready  to 
do.  They  then  asked  that  the  money  be  divided,  and 
Slaughter  said  he  would  divide  all  the  money  on  the 
first  Monday  in  November,  seeing  no  need  of  two  di- 
visions by  dividing  the  small  amount  now  on  hand  and 
making  another  division  in  November.      Heath    and 
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Elder  said  he  must  divide  the  money  then  or  the  land 
should  not  sell.  They  asked  that  the  share  of  T.  J. 
Sanders  be  turned  over  to  them,  which  Slaughter  re- 
fused to  do,  saying  that  Sanders  was  incapable  of  at- 
tending to  it,  but  that  he  would  advance  Sanders  money 
for  board  or  any  other  expenses.  The  appraisers  re- 
turned the  notes  of  the  estate  as  being  $10,000,  but  this 
was  not  in  their  opinion  the  actual  value,  and  they  do 
not  believe  them  to  be  worth  $1,000,  and  if  suit  should 
be  brought  to  collect  the  notes  and  accounts,  very  little 
could  be  collected  ;  by  proper  indulgence  $1,000  may  be 
collected.  The  intestate's  tax  returns  for  1890  amounted 
to  $5,076.  Upon  the  petition  of  Heath,  Elder  and 
Slaughter,  commissioners  were  appointed  to  examine 
T.  J.  Sanders  as  to  his  competency  to  manage  his  af- 
fairs. 

Preston,  Giles  &  Polhill,  for  plaintiffs. 

Hall  &  Hammond  and  Wright  &  Beck,  for  defendant. 


Napier  et  al.  v.  Napier. 

Where  executors  are  directed  by  the  will  to  lay  off  land  in  one  acre 
lots  before  selling  it,  and  they  are  proceeding,  after  laying  off  the 
tract  into  lots  not  of  an  acre  but  of  less  dimensions,  to  offer  the 
tract  for  sale  as  a  whole,  it  is  no  abuse  of  discretion  to  enjoin  the 
sale  at  the  instance  of  legatees  whose  interest  in  the  estate  de- 
pends upon  the  amount  realized  by  the  executors  in  conducting 
the  administration.  Executors  selling  solely  under  authority 
.delegated  by  the  will  should  pursue  the  power,  and  comply  with 
the  testator's  directions  as  to  preliminaries.  Judgment  affirmed, 
March  26, 1892.    By  two  Justices.    Aitn>ed  at  the  last  term. 

Executors  and  administrators.  Injunction.  Before 
Judge  Miller.  Bibb  county.  At  chambers,  November 
9,  1892. 

The  exception  is  to  the  granting  of  an  injunction, 
on  the  petition  of  the  widow  and  children  of  E.  T. 
Napier,  one  of  the  sons  and  legatees  of  Leroy  Napier, 
restraining,    until  the    final  hearing,  the  executors  of 
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Leroy  Napier  from  selling  or  attempting  to  sell  certain 
property,  or  from  attempting  to  carry  out  the  pro- 
visions of  an  agreement  hereafter  mentioned,  or  from 
doing  any  act  contrary  to  the  direction  and  provisions 
of  his  will.  This  will  was  probated  m  December, 
1870.  The  first  item  directed  payment  of  his  debts. 
By  the  second  item  the  dwelling-house  of  testator  and 
the  ninety  acres  of  land  on  which  it  stood,  with  car- 
riage, horses,  furniture,  stock,  etc.  appertaining  thereto, 
were  bequeathed  to  his  wife  M.  L.  Napier,  upon  express 
condition  that  she  should  relinquish  dower  m  any  por- 
tion of  the  real  estate  of  which  he  died  possessed, 
within  sixty  days  after  the  will  should  be  proved  and 
the  executors  qualified,  after  the  signing  of  which  re- 
linquishment the  homestead  and  property  should  fully 
belong  to  her  in  fee  simple.  By  the  third  item  he  pro^ 
vided  that  his  estate,  except  the  portion  bequeathed  to 
his  wife  in  the  second  item,  should  belong  to  his  wife 
and  children  equally,  and  be  distributed  between  them 
in  equal  portions  as  soon  as  the  same  could  be  mar- 
shalled and  prepared  for  distribution  by  his  executors, 
living  children  taking  their  share,  and  the  heirs  of  any 
dead  child  taking  the  portion  the  parent  would  have 
been  entitled  to  if  living.  By  the  fourth  item  he  di- 
rected that,  so  soon  after  his  death  as  should  be  deemed 
practicable,  his  executors  should  have  his  "swamp  land," 
below  and  adjoining  the  city  of  Macon,  divided  in  lots 
of  ten  acres  each,  in  ranges,  leaving  a  sufficient  space 
between  them  to  render  all  accessible,  and  a  "pine  lot" 
of  which  there  were  about  ninety  acres,  adjoining  the 
property  bequeathed  to  his  wife  in  the  second  item,  laid 
out  in  one  acre  lots,  in  ranges,  leaving  sufficient  space 
between  them  to  make  them  accessible,  so  as  to  make 
them  more  valuable  as  building  lots;  and  that  his  exec- 
utors sell  his  Alabama  lands  in  quarter  sections  of  one 
hundred  and  sixty  acres  each^  as  they  might  deem  most 
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advantageous  for  the  interest  of  his  estate,  and  all  his 
other  lands  in  such  manner  as  they  might  deem  best  for 
the  general  interest  of  the  estate.  By  the  fifth  item  he 
stated  that  he  had  advanced  to  several  of  his  children 
and  heirs  considerable  sums,  to  wit :  to  his  sons  E.  T. 
and  N.  M.  $30,000  each,  to  his  son  B.  H.  $5,000,  to  his 
son-in-law  Welsman  $10,000,  and  to  his  son-in-law 
Chaille  $5,500  ;  and  he  directed  that  in  the  distribution 
of  his  estate  these  advancements  should  be  accounted 
for,  so  that  all  his  heirs  should  share  alike,  but  that  if 
it  should  be  found  in  marshalling  his  estate  that  each 
share  should  not  be  of  the  value  of  $30,000,  then  the 
two  shares  to  which  $30,000  each  had  been  advanced 
should  not  be  required  to  return  or  account  to  the  estate 
for  the  surplus  so  advanced  above  thje  value  of  their 
share,  but  the  advance  should  be  regarded  as  cancelled. 
He  appointed  his  wife  executrix,  his  sons  Leroy,  E.  D., 
B.  H.,  H.  v.,  G.  C.  and  N.  M.  Napier,  and  his  sons-in- 
law  Welsman  and  Chaille,  executors.  Only  B.  H., 
H.  v.,  and  G.  C.  Napier  qualified  as  executors.  The 
testator's  widow,  and  his  children  Mrs.  Chaille,  N.  C, 
B.  H.,  E.  D.,  H.  V.  and  G.  C.  Napier,  survived  him. 
Mrs.  Welsman  had  died  leaving  a  husband  and  child, 
and  the  husband  and  father  of  petitioners  had  died. 
Shortly  after  testator's  death  and  before  the  probate  of 
the  will  in  solemn  form,  an  agreement  was  signed  by 
the  widow,  by  Welsman  as  guardian  for  his  daughter, 
by  Chaille  and  his  wife,  and  by  N.  C,  B.  H.,  Edward, 
H.  V.  and  G.  C.  Napier,  reciting  that  the  undersigned, 
as  heirs  and  legatees  of  Leroy  Napier,  desired  to  close 
and  settle  up  his  estate  as  far  as  it  could  be  done  ;  that 
it  was  not  desired  to  sell  the  property  at  a  sacrifice,  as 
would  be  apt  to  be  the  case  if  the  sale  were  made  at 
that  time ;  that  several  of  the  undersigned  had  received 
advances  from  the  testator  since  the  date  of  his  will, 
which  it  was  desirable  to  ascertain  and  agree  on ;  and 
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that  for  the  purpose  of  agreeing  and  settling  all  the 
above  questions,  and  any  others  that  might  be  embraced 
therein,  the  undersigned,  who   were  all  the  heirs  and 
legatees,  except  the  minor  children  of  E.  T.  Napier,  de- 
ceased, who  had  been  advanced  f  30,000,  a  sum  supposed 
to  be  larger  than  would  be  coming  to  the  other  heirs 
and  legatees,  agreed :  The  spirit  and  intention  of  the 
will  should  be  carried   into  effect,  except  as  the  same 
might  be   changed   and   modified   by  this  agreement. 
Welsman  had  been  advanced  f  10,000  which  was  to  be 
charged  as  such  to  his  daughter,     Chaille  and  his  wife 
had  been  advanced  $8,580,  which  was  to  be  charged  to 
them  as  such.     B.  H.  Napier  had  been  advanced  $6,000, 
to  be  charged  to  him  as  such.     Edward  Napier  was  in- 
debted to  the  estate  a  note  for  $12,000  with  interest,  and 
also  $7,098.35  furnished  him,  and  of  which  he  was  to 
retain  an  amount  as  an  advancement  to  make  him  equal 
with  the  other  children,  and  any  balance  to  be  a  debt 
which  he  was  to  secure  by  mortgage  on  his  Alabama 
plantation.     H.  V.  Napier  owed  the  estate  $8,000  with- 
out interest,  also  $5,823.80,  out  of  which  he  was  to  re- 
tain an  amount  as  an  advancement  to  make  him  equal 
with  the  other  cliildren,  the  balance  to  be  a  debt  he 
would  owe  the  estate,  for  which  he  would  give  proper 
assurance.     G.  C.  Napier  owed  the  estate  $13,855  out 
of  which  he  was  to  pay  $3,500  to  the  estate  and  $1,500 
to  his  mother,  in  lieu  of  which  two  payments  he  was  to 
have  the  crop  of  the  "swamp  place"  that  year  (part  of 
the  advancement  having  been  made  by  his  father  to 
make  the  growing  crop  on  that  place),  and  the  balance 
to  be  charged  to  him  as  an  advancement.     It  was  fur- 
ther  agreed   that  the   widow   should   have  the  above 
|1,500,  the  rent  of  the  "swamp  place"  for  1870,  and  for 
and  during  her  natural  life  the  estate,  use  and  income 
of   the   following   property:   the  "swamp   place,"  the 
stock  (supposed  to  be  $12,000)  of  the  Macon  Manufact- 
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uring  Company,  the  debt  or  note  due  by  one  Moultry 
together  with  any  mortgage  or  security  that  had  been 
or  might  be  given  to  secure  it,  the  residence  of  testator, 
including  about  ninety  acres  of  land  with  all  the  im- 
provements, furniture,  carriages,  horses  and  other  per- 
sonalty attached  thereto  or  used  as  a  part  of  it,  and 
$500  HI  cash,  which  sum,  as  also  the  $1,500,  to  be  paid 
her  by  G.  C.  Napier  for  the  rent  of  the  "swamp  place" 
for  1870,  was  to  be  hers  absolutely  in  fee.  It  was  fur- 
ther agreed  that,  in  order  to  give  the  widow  a  sufficient 
income  that  she  might  be  at  ease  and  quiet  in  her  ad- 
vancing years,  the  other  parties  to  the  agreement,  ex- 
cept N.  C.  Napier,  would  each  pay  her  each  year 
during  her  life  $250,  these  annual  payments  to  be  a 
charge  and  lien  on  their  share  of  the  property,  in  which 
by  this  agreement  she  was  to  have  a  life-estate  and  at 
her  death  all  of  which  was  to  descend  and  go  to  the  six 
of  the  heirs  and  legatees,  and  their  heirs  in  case  any 
should  be  dead,  who  united  in  this  article.  In  consid- 
eration of  these  provisions  for  the  widow,  she  agreed  to 
relinquish  her  dower,  year's  support,  distributive  shares 
and  all  other  interest  and  rights  in  the  estate  of  her 
husband,  whether  under  his  will  or  in  any  other  way 
belonging  to  her.  It  was  also  agreed  that  N.  0.  Napier 
was  to  have  and  receive  the  property  in  Walker  county, 
known  as  the  "Henry  place,"  in  full  of  all  his  claims  to 
or  interest  in  the  estate,  unless  the  estate  would  dis- 
tribute to  each  more  than  his  advancements ;  that  for 
the  purpose  of  managing  the  estate  and  carrying  out 
the  will  and  this  agreement  with  more  convenience  to 
the  parties,  B.  H.  and  G.  C.  would  qualify  as  executors  in 
Georgia,  and  Edward  and  H.  V.  Napier  as  executors  in 
Alabama ;  and  that  so  soon  as  the  executors  could  do 
so  consistently  with  the  interest  of  the  estate,  they 
would  proceed  to  equalize  the  advancements  by  sale  of 
the  property  not  in  the  agreement  specifically  disposed 
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of,  leaving  the  property  in  which  Mrs.  ITapier  had  a  life 
estate  to  be  distributed  at  the  termination  of  her  estate. 
The  petition  was  against  those  who  had  qualified  as 
executors,  and  .alleged :  Petitioners  were  not  parties  to 
this  agreement  whereby  the  will  was  modified  in  various 
important  particulars  to  which  attention  was  called.  It 
seeks  to  change  the  will  and  exclude  petitioners  from 
any  participation  thereunder  in  the  estate.  Having 
been  made  a  very  short  time  after  testator's  death  and 
prior  to  the  probate  of  the  will,  the  agreement  has  been 
substituted  for  the  will,  and  the  executors  have  acted 
under  it  in  the  administration  of  the  estate,  and  not  in 
accordance  with  the  will.  They  have  not  divided  the 
"swamp  lands"  nor  laid  out  the  "pine  lot"  as  directed 
by  the  will;  they  have  sought  to  convert  the  fee  simple 
estate  of  the  widow  in  the  homestead  and  ninety  acres 
adjacent,  and  the  personalty,  into  a  life-estate  only,  and 
to  appropriate  the  fee  after  the  widow's  death  to  them- 
selves and  the  other  legatees  (the  widow  excepted)  who, 
with  them,  are  parties  to  the  agreement ;  by  entering 
into  the  agreement  they  have  sought  to  appropriate  all 
the  other  property  of  the  estate  in  a  different  way  from 
that  provided  by  the  will,  and  for  their  own  benefit,  to 
the  entire  exclusion  of  petitioners,  the  agreement  pro- 
viding that  the  income  from  a  large  part  of  the  other 
property  in  which  petitioners  are  interested  under  the 
will,  should  be  applied  in  part  payment  of  the  consid- 
eration for  the  relinquishment  by  the  widow  to  them 
and  other  parties  to  the  agreement  of  her  estate  in  fee, 
and  for  her  consent  to  retain  a  life-estate  only  in  the 
property  heretofore  mentioned ;  and  they  have  utterly 
failed  to  administer  the  estate  under  the  will  or  to  at- 
tempt any  distribution  in  accordance  with  it,  but  from 
the  date  of  the  agreement  to  the  present  time  have  acted 
under  it  and  not  under  the  will,  and  they  are  taking 
steps  still  further  to  do  so  as  will  hereafter  appear.    The 
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widow  did  not  understand  the  agreement  when  she 
signed  it,  as  it  is  interpreted  and  sought  to  be  carried 
out  by  the  executors  and  other  parties  thereto,  but  she 
undei'stood  it  to  provide  that  the  property  given  her  by 
the  will  should  go  to  all  her  children  and  the  legal  rep- 
resentatives or  heirs  at  law  of  such  as  should  die  before 
her  death,  in  equal  proportion,  as  provided  in  the  will 
touching  the  other  property  disposed  of  by  the  will ; 
and  that  petitioners'  should  participate  in  the  distribu- 
tion of  the  property  given  her  by  the  will,  in  the  same 
manner  and  under  the  same  conditions  as  her  other 
grandchildren.  If  she  were  permitted  to  do  so,  she 
would  now  sign  an  instrument  declaring  such  to  have 
been  her  understanding  and  purpose.  She  stated  to 
one  of  petitioners  that  such  was  her  understanding  and 
intention,  and  that  she  desired,  if  necessary,  to  execute 
a  paper  so  declaring,  and  requested  him  to  have  such  a 
paper  drawn,  which  was  done,  but  G.  C.  Napier  pre- 
vented her  from  signing  it  and  stated  that  she  should 
not  sign  any  paper  on  the  subject.  She  repeated  in 
substance  the  same  thing  a  few  days  ago  to  another  of 
petitioners.  The  executors  are  now  advertising  the 
"pine  lot,"  which  is  still  a  part  of  the  property  of  the 
estate  subject  to  distribution  under  the  will,  to  be  sold 
at  private  sale,  either  entirely  or  in  part,  and  if  the  sale 
cannot  thus  be  made,  to  be  sold  at  public  sale  on  the 
first  Tuesday  in  November,  1891.  One  of  the  chief 
objects  inducing  this  is  to  raise  money  to  enable  G.  C. 
Napier  to  pay  oft*  a  mortgage  or  mortgages  on  lands 
owned  by  him  in  Alabama.  If  this  property  is  sold,  its 
proceeds  will  be  distributed  under  the  agreement  and 
not  in  accordance  wnth  the  will.  The  land  so  offered 
has  not  been  laid  out  into  building  lots  as  directed  by 
the  will,  and  any  attempt  to  sell  it  in  its  entirety  is 
illegal  and  unauthorized,  being  in  direct  disregard  of 
the   requirements   of  the  will.     The  sale  of  it  at  this 
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time  could  not  be  made  on  favorable  terras,  because  of 
the  great  stringency  in  money  matters,  and  it  could  not 
be  sold  except  at  considerable  sacrifice.  It  is  very  val- 
uable, and  if  sold  under  favorable  conditions,  ought  to 
bring  $150,000  or  other  large  sum,  especially  if  sold 
after  being  laid  out  into  lots  as  directed  by  the  will.  If 
the  sale  takes  place  and  the  proceeds  are  used  and  dis- 
tributed as  contemplated  by  the  agreement,  petitioners 
would  be  subjected  to  great  embarrassment,  if  not  posi- 
tive loss  in  securing  their  rights;  a  considerable  part  of 
the  proceeds  would  go  to  G.  C.  Napier  for  the  purpose 
above  mentioned,  and  as  he  has  very  little  property  be- 
sides the  mortgaged  plantation  in  Alabama,  it  would 
be  difficult  if  not  impossible  to  recover  from  him  the 
portion  of  the  proceeds  which  would  be  paid  over  to 
him  under  the  agreement,  especially  as  the  property  he 
owns  apart  from  his  interest  in  the  estate  is  mainly  in 
Alabama  and  beyond  the  jurisdiction  of  this  court. 
Considerable  expense  also  would  have  to  be  incurred 
in  any  attempt  to  recover  the  money  from  him.  If  the 
agreement  should  be  held  binding,  or  carried  into  effect 
so  far  as  the  relinquishment  of  the  widow  is  concerned, 
petitioners  are  equitably  entitled  to  share  in  the  benefits 
of  the  relinquishment,  because,  under  the  agreement, 
the  relinquishment  is  in  large  part  paid  for  by  income 
from  property  to  which,  under  the  will,  they  are  equally 
entitled  with  the  other  children  and  grandchildren  of 
testator  after  proper  allowances  for  the  advancements. 
Besides,  as  some  of  the  parties  to  the  agreement  do  not 
reside  in  the  county  of  Bibb,  but  in  difterent  counties 
in  Georgia  and  other  States,  any  attempt  to  compel  the 
parties  to  refund  any  portion  of  the  proceeds  of  the 
sale  would  be  attended  with  considerable  expense  and 
other  loss  to  petitioners.  The  administration  of  the 
estate  under  the  agreement  in  part  or  in  whole  is  illegal, 
unauthorized   and  injurious   to  petitioners'  rights  and 
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interests,  etc.  They  have  never  received  from  the  ex- 
ecutors any  part  of  the  estate,  but  the  executors  have 
ignored  them  as  parties  entitled  to  participation.  This 
has  been  done  without  the  consent  of  petitioners  under 
the  unauthorized  assumption  that,  by  reason  of  the  ad- 
vancements to  E.  T.  Napier,  they  are  entitled  to  no  part 
of  the  estate.  They  are  entitled  to  have  the  estate  ad- 
ministered strictly  in  accordance  with  the  will,  and  if  the 
executors  in  the  use  of  any  part  of  the  property  or  in- 
come of  the  estate  have  purchased  other  property,  either 
now  possessed  by  them,  or  to  which  they  have  procured 
title  with  expectation  of  future  enjoyment,  petitioners 
have  a  right  to  share  therein,  and  in  all  the  benefits 
accruing  therefrom,  in  the  same  manner  and  to  the 
same  extent  as  they  would  have  in  the  property  devised 
under  the  will.  In  view  of  the  complications  men- 
tioned, they  are  entitled  to  have  their  rights  ascertained 
and  settled  before  any  further  attempt  is  made  to  carry, 
out  the  agreement.  The  property  belonging  to  the  es- 
tate which  has  not  been  distributed,  either  in  whole  or 
in  part,  is  worth  $250,000  or  other  large  sum.  The 
property  devised  to  Mrs.  M.  L.  Napier  by  the  will  is 
worth  $200,000  or  other  large  sum.  At  the  time  she 
signed  the  agreement  she  was  about  sixty-three  years 
old,  and  easily  influenced  both  on  that  account  and 
on  account  of  her  confidence  in  defendants,  and  because 
of  her  want  of  familiarity  with  such  business  transac- 
tions as  the  agreement  relates  to.  It  was  signed  shortly 
after  her  husband's  death  and  under  circumstances  un- 
favorable to  any  careful  or  strict  examination  of  it,  and 
she  was  misinformed  as  to  its  nature  and  eflfect,  so  far 
as  related  to  the  disposition  of  the  property  belonging 
to  her  under  the  will  after  her  death.  The  executors 
have  not  made  regular  annual  returns  as  required  by 
law,  and  an  mstance  is  stated  as  to  a  certain  balance 
of  $500  in  favor  of  the  estate  as  shown  by  earlier  re- 
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turns,  which  later  returns  do  not  appear  to  account  for, 
nor  does  it  appear  by  the  returns  what  income  was  de- 
rived from  the  "swamp  lands"  in  difterent  years  and 
how  disposed  of,  etc. 

The  defendants  demurred  on  the  grounds  that  no 
cause  of  action  was  set  forth ;  that  the  plaintiffs  have 
no  right  now  to  institute  or  maintain  the  case,  because 
if  they  have  any  cause  of  action  it  will  not  accrue  until 
the  death  of  Mrs.  M.  L.  Napier;  that  the  widow  of 
E.  T.  Napier  is  not  a  proper  party  plaintiff;  and  that 
the  other  parties  to  the  agreement  and  who  are  legatees 
under  tl)e  will  are  not  made  parties  to  the  petition.  De- 
fendants answered :  It  is  true  the  agreement  was  not 
signed  by  any  of  the  children  of  E.  T.  Napier,  but  not 
true  that  it  was  the  intention  of  the  agreement  to  modify 
or  change  the  will  in  any  manner,  but  to  carry  out  the 
same  in  effect.  The  agreement  was  executed  shortly 
after  the  death  of  testator,  was  prepared  by  learned 
counsel  representing  the  parties  thereto,  and  was  signed 
by  Mrs.  M.  L.  Napier  freely,  voluntarily  and  after  due 
deliberation  and  consultation  with  counsel ;  and  from 
its  execution  until  shortly  before  the  filing  of  the  peti- 
tion, it  has  been  unquestioned  in  the  family  of  testator, 
so  far  as  defendants  know  or  are  advised.  It  is  not 
true  that  defendants  or  any  other  member  of  the  family 
of  testator,  who  are  legatees,  have  ever  assumed  that 
petitioners  have  no  interest  in  the  estate ;  on  the  con- 
trary defendants  have  stated  and  now  state  that  it  is 
their  understanding  that,  after  full  performance  of  the 
agreement  so  far  as  the  property  conveyed  thereunder 
is  concerned,  petitioners  will  participate  in  the  will  in 
the  balance  of  the  estate,  after  the  other  legatees  have 
been  advanced,  according  to  the  scheme  of  the  will, 
with  E.  T.  Napier.  Upon  the  execution  of  the  agree- 
ment the  property  mentioned  in  the  second  item  of  the 
will  became  the  absolute  property  of  Mrs.  M.  L.Napier, 
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and  she  eould  make  any  disposition  of  it  agreeable  to 
her,  and  thereupon  she  executed  said  instrument  and 
made  the  disposition  of  the  property  as  contained 
therein.  The  agreement  has  not  been  substituted  for  the 
will,  and  defendants  have  not  acted  under  it  to  the  ex- 
clusion or  denial  of  the  terms  of  the  will.  It  is  true 
they  have  not  divided  the  <'swamp  lands"  at  all,  but  not 
true  that  the  "pine  lot"  has  not  been  subdivided  or  laid 
out ;  it  has  been  subdivided  according  to  a  plat  now  in 
existence.  Nor  is  it  true  that  defendants  have  sought 
to  convert  the  fee  simple  estate  of  the  widow  in  the 
homestead  and  ninety  acres,  and  to  appropriate  the  fee 
in  this  property  to  themselves,  for,  upon  the  execution 
of  the  agreement,  under  the  will  the  fee  vested  in  the 
widow  and  she  had  the  right  to  dispose  of  it.  It  is  not 
true  that  defendants  have  appropriated  all  the  other 
property  in  a  different  way  from  that  provided  in  the 
will.  The  income  from  the  property  has  been  very 
small,  and  will  fall  far  short  of  bringing  up  any  of  the 
defendants,  or  any  other  legatees,  to  the  advancement 
made  E.  T.  Napier,  and  until  the  other  legatees  have 
been  advanced  to  E.  T.,  defendants  have  the  right  under 
the  will  to  distribute  the  property  among  themselves  in 
any  manner  they  may  agree  upon  and  as  they  did  agree 
upon.  Defendants  have  not  paid  any  part  of  the  estate 
to  Mrs.  M.  L.  Napier  in  consideration  of  the  execution 
of  the  agreement  by  her,  but  whatever  money  has  been 
paid,  or  whatever  property  she  has  received  in  consider- 
ation of  the  agreement,  was  money  or  property  coming 
to  defendants  under  the  will.  Defendants  have  from 
time  to  time  made  returns  to  the  ordinary,  which  are  of 
record  and  show  all  the  money  that  has  passed  through 
their  hands  belonging  to  the  estate  or  in  any  wise  con- 
nected with  it,  and  upon  an  accounting  it  will  appear 
that  there  is  no  one  of  them  nor  any  one  of  the  legatees 
who  has  received  a  tithe  of  the  estate  sufficient  to  ad- 
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vance  them  with  E.  T.  Napier.  It  is  not  true  that  Mrs. 
M.  L.  Napier  did  not  understand  the  agreement  when 
she  signed  it,  nor  that  she  understood  it  as  stated  in  the 
petition.  She  did  not  intend  any  of  the  property  given 
her  in  the  will  to  go  to  others  than  those  named  in  the 
agreement,  and  it  is  not  true  that  she  would  now  sign 
an  instrument  as  stated  in  the  petition ;  she  refused  to 
sign  a  paper  authorizing  some  person  to  institute  a 
suit  to  cancel  or  abrogate  the  agreement.  Defendants 
do  not  believe  that  she  has  stated  that  her  understand- 
ing and  intention  was  as  stated  in  the  petition,  and  it  is 
not  true  that  G.  C.  Napier  prevented  her  attaching  her 
signature  to  a  paper  in  which  she  declared  it  was  her 
understanding  and  intention  that  the  agreement  should 
embrace  petitioners;  on  the  contrary  he  simply  ex- 
plained to  her  what  said  paper  purported  to  be,  and  she 
thereupon  declared  and  protested  that  she  would  not 
sign  any  such  paper.  For  some  time  there  has  been 
some  inducement  upon  the  part  of  the  petitioners  to  per- 
suade her  to  make  some  acknowledgment  in  writing 
affecting. the  validity  of  the  agreement,  and  an  attempt 
to  impress  her  with  the  idea  that,  under  the  agreement, 
petitioners  would  be  excluded  from  participating  in  any 
portion  of  the  estate  of  testator ;  and  she  did  state,  in 
response  to  such  suggestions,  that  it  was  not  true  they 
would  be  excluded  from  any  participation  in  testator's 
estate,  but  that,  after  the  other  legatees  had  been  ad- 
vanced as  was  E.  T.  Napier,  then  all  the  legatees  would 
share  in  the  estate,  excepting  of  course  the  property 
which  she  had  conveyed  to  these  defendants  and  the 
other  parties  mentioned  in  the  agreement.  It  is  true  an 
advertisement  for  sale  of  the  "pine  lot"  was  made  by 
defendants  as  set  forth  in  an  exhibit  to  the  petition,  but 
this  was  done  for  the  purpose  of  administering  the  same 
under  the  will  and  distributing  the  proceeds  to  the  leg- 
atees mentioned  in  the  will.    It  was  not  the  purpose  of 
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defendants  to  use  the  proceeds  in  any  way  to  interfere 
with  plaintiffs'  rights  ;  a  full  account  of  everything  real- 
ized from  any  sales  will  be  kept  and  each  legatee  charged 
with  the  amount  received,  so  that  in  the  general  account- 
ing it  may  be  seen  whether  the  amounts  have  been  paid 
over  to  the  legatees  so  as  to  make  them  equal  under  the 
will.  The  "pine  lot"  is  in  the  suburbs  of  Macon,  and 
defendants  have  held  it  until  it  is  worth  more  then  ten 
times  its  value  at  the  time  of  the  probate  of  the  will. 
Plaintiffs  will  receive  the  benefit  of  this,  in  case  the 
shares  of  the  heirs  should  be  made  equal  to  the  ad- 
vancement to  their  father.  Had  the  property  been  sold 
shortly  after  the  probate,  under  the  terms  of  the  will,  as 
would  have  been  done  but  for  the  agreement,  the  shares 
of  the  advanced  legatees  would  not  have  exceeded  $17,- 
000  each.  Defendants  for  years  have  assisted  in  the 
support  of  their  mother  under  their  agreement,  she  has 
reaped  the  benefit  of  it  from  her  children,  and  in  equity 
and  good  conscience  it  should  not  now  be  disturbed.  The 
agreement  does  not  affect  in  any  way  the  land  which 
was  being  offered  for  sale,  but  as  to  this  defendants  were 
proceeding  under  the  will,  as  they  deemed  best  for  the 
general  interest  of  the  estate,  and  it  would  be  a  great 
hardship  upon  them  to  stop  the  distribution  of  the  estate, 
tie  up  the  property  and  prevent  the  carrying  out  of  the 
will  on  such  a  claim  as  is  now  sought  to  be  enforced 
against  them. 

Upon  the  hearing  copies  of  the  will  and  agreement 
were  put  in  evidence,  and  a  certificate  from  the  ordinary 
to  the  effect  that  the  returns  of  the  executors  showed 
that  neither  of  them  had  charged  himself  with  any  in- 
come of  any  sort  from  the  "swamp  lands,"  interest  or 
other  income  from  the  note  of  Moultry,  or  dividends  or 
other  income  from  stock  in  the  Macon  Manufacturing 
Company;  but  that  there  appeared  in  the  return  of  H.  V. 
Napier,  recorded  in  October,  1885,  a  charge  of  cash  for 
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rent,  houses  and  lands,  from  January,  1883,  to  Septem- 
ber, 1885,  1116.50.  There  were  affidavits  of  three  of 
potitioners  and  of  another,  in  substance  as  follows :  In 
a  conversation  had  by  J.  H.  Napier,  one  of  the  petition- 
ers, with  his  grandmother  about  three  months  ago,  she 
stated  that  at  her  death,  as  she  understood  the  agree- 
ment, under  her  husband's  will,  the  residence  and  ninety 
acres  of  land  were  to  go  equally  to  her  children  and  the 
children  of  such  of  them  as  should  be  dead  at  the  time 
of  her  death.  A  short  time  afterwards  he  had  another 
conversation  with  her,  in  which  he  stated  to  her  that  the 
agreement  did  not  provide  that  he  and  his  brothers  and 
sisters  and  their  mother  should  have  any  interest  in  the 
property  left  her  by  the  will.  She  said  that  she  had  al- 
ways understood  the  matter  differently,  and  wanted  to 
have  the  agreement  set  aside  if  his  statements  as  to  its 
effect  were  correct.  Either  he  or  his  brother  asked  her, 
after  she  had  made  this  statement,  if  she  wanted  a  paper 
prepared  stating  what  her  intention  and  understanding 
was  in  signing  the  agreement,  and  if  she  would  sign  such 
a  paper.  She  stated  that  she  did  and  would.  He  and 
his  brother  had  such  paper  prepared  and  got  Mr.  Lanier 
and  another  to  go  with  them  to  her  residence,  to  submit 
the  paper  and  witness  her  signature.  After  they  reached 
the  residence  and  J.  H.  Napier  and  his  brother  went 
into  the  room  where  she  was,  and  one  of  them  read  the 
paper,  G.  C.  Napier,  who  was  present,  said  to  her  she 
should  not  sign  any  paper.  The  others  were  asked  to 
come  into  the  room,  and  in  their  presence  she  was  asked 
if  she  had  not  voluntarily  stated  to  J.  H.  and  his  brother 
that  she  wanted  such  a  paper  prepared  for  her  signature, 
and  that  her  intention  and  understanding  in  signing  the 
agreement  was  that  her  property  should  at  her  death  go 
equally  to  her  children  then  living,  and  to  the  children 
of  such  of  them  as  should  be  then  dead,  just  as  the  other 
property  given  by  the  will  to  the  children  and  grand- 
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children  was  to  be  divided.  To  these  questions  she  gave 
an  affirmative  answer.  The  said  paper  was  not  signed 
because  of  the  interference  of  G.  C.  Napier.  Since  the 
advertisement  by  the  executors  offering  for  sale  the 
"pine  lot"  and  soon  after  it  was  first  published,  H.  V. 
Napier,  one  of  the  executors,  stated  to  J.  H.  Napier  that 
he  did  not  personally  approve  of  the  sale,  but  that  his 
brother  G.  0.  needed  a  considerable  sura  to  pay  off  a 
mortgage  or  mortgages  on  his  Alabama  plantation,  and 
the  offer  of  the  land  for  sale  was  mainly  caused  by  this 
necessity.  In  conversation  at  different  times  with  some 
of  the  executors,  it  was  stated  by  them  that  J.  11.  and 
his  brothers  and  sisters  had  no  interest  in  their  grand- 
father's estate  because  of  the  advancement  made  to  their 
father,  and  that  the  estate  would  be  divided  by  the  ex- 
ecutors to  the  other  legatees,  under  and  in  accordance 
with  the  agreement,  or  words  to  that  effect.  About  two 
weeks  ago,  and  at  other  times,  Mrs.  M.  L.  Napier  told 
Mrs.  Proudfit,  one  of  petitioners,  that  it  was  her  under- 
standing and  wish  that  the  whole  estate  should  be  di- 
vided equally  between  all  of  her  children  and  children 
of  deceased  children,  after  each  had  received  $30,000, 
which  would  make  them  equal  with  E.  T.  and  Nathan 
Napier ;  that  this  was  the  way  she  understood  it  until 
the  other  children  told  her  that  this  was  not  the  way, 
and  that  she  could  not  break  the  agreement.  She 
further  told  her  that  the  agreement  was  first  entered 
into  by  them  for  fear  she  might  will  all  her  property  to 
some  one  child,  and  that  it  was  made  to  provide  a  com- 
petency for  her  so  long  as  she  lived,  but  that  only  two 
of  them  had  ever  paid  her  anything.  She  made  these 
statements  freely  and  voluntarily,  and  regretted  that  the 
children  would  not  be  willing  to  divide  the  property 
equally  after  her  death.  She  also  made  a  similar  state- 
ment to  J.  H.  Napier  and  his  brother  in  the  presence  of 
G.  0.  as  to  the  payment  to  her  of  the  annuity  of  $250. 
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The  defendants  introduced  the  affidavit  of  Mrs.  M.  L. 
Napier,  in  substance  as  follows  :  Within  the  time  allowed 
in  the  will  she  executed  an  instrument  whereby  she 
yielded  up  and  rehnquished  her  dower,  year's  support, 
etc.  Although  she  is  very  old,  her  mind  is  clear  and 
her  recollection  about  the  main  facts  connected  with  the 
relinquishment  of  her  dower  and  the  signing  of  the 
paper  of  October  81,  1870  (the  agreement  was  executed 
September  17,  1870),  is  clear  and  strong.  At  the  time 
of  its  execution,  as  she  now  recollects,  all  of  her  living 
children  were  present  and  it  was  executed  by  her  after 
full,  deliberate  and  complete  consideration  of  its  mean- 
ing  and  eftect.  She  was  at  the  time  represented  by 
counsel,  and  dunng  the  consultations  and  conversations 
which  led  up  to  the  execution  of  the  instrument,  con- 
sulted with  them,  and  the  instrument  was  executed  by 
her  by  and  with  the  advice,  direction  and  opinion  of  one 
of  them  concerning  its  legality  as  well  as  its  propriety 
and  justice.  She  was  not  induced  by  any  one  to  sign 
this  paper,  nor  was  any  misrepresentation  made,  nor  any 
suggestion  that  it  was  in  any  manner  different  from  what 
she  then  and  now  understands  it  to  be.  She  understood 
and  now  understands  that  the  purpose  of  the  agreement 
was  to  yield  up  her  dower  in  accordance  with  the  will, 
and  this  being  done,  that  she  was  then  to  hold  in  fee 
simple  the  property  mentioned  in  the  second  item,  and 
so  holding  it  was  the  full  owner  of  it  with  the  right  to 
dispose  of  it  as  she  saw  fit,  and  that  she  thereupon  dis- 
posed of  it  according  to  the  agreement  which  was  then 
made,  which  has  stood  unquestioned  from  then  until 
now,  and  which  she'nowhere  again  solemnly  ratifies  and 
reaffirms.  It  was  then  and  is  now  her  understanding  that 
E.  T.  Napier  had  been  advanced  by  her  husband  $30,- 
000,  and  that,  according  to  the  will  as  it  was  understood 
without  exception  among  the  members  of  the  family, 
and  as  she  was  advised  by  her  counsel,  the  other  chil- 
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dren  should  be  brought  up,  if  possible,  out  of  the  estate 
(remaining  after  the  legacy  bequeathed  to  her)  to  the 
amount  of  $30,000,  and  that  the  balance  of  the  estate, 
after  the  payment  of  expenses  of  administration,  should 
be  divided  under  the  will.     It  never  was  the  intention 
of  the  instrument  which  she  had  executed  to  affect  in 
any  manner  the  rights  of  the  children  of  E.  T.  Napier 
in  that  portion  of  the  estate  which  did  not  pass  to  de- 
ponent under  the  will.     The  property  she  disposed  of 
under  the  agreement  was  the  property  coming  to  her 
under  the  will,  and  constitutes  no  part  of  the  estate  now 
to  be  divided  under  the  will.     The  nistrument  was  exe- 
cuted in  good  faith  upon  her  part,  and,  she  then  believed 
and  now  believes,  was  for  the  best  interest  of  her  family. 
She  then  understood  and  now  understands  that  it  was  a 
solemn  contract  for  a  valuable  consideration  from  time 
to  time,  and  has  had  the  benefit  thereof,  and  that  being 
a  contract  performed  by  one  side,  she  would  not  seek  to 
violate  it  or  change  its  terms  in  any  particular.  A  short 
time  ago  J.  H.  Napier  approached  her  in  reference  to 
the  agreement.     She  denies  that  she  stated  to  him  in 
substance  that  at  her  death,  as  she  understood  the  agree- 
ment, the  residence  and  ninety  acres  of  land  were  to  go 
equally  to  her  children  and  the  children  of  such  of  them 
as  should  be  dead,  but  in  such  conversation  she  remem- 
bers  stating   very   distinctly  that  the   homestead   and 
ninety  acres  belonged  to  the  parties  named  in  the  agree- 
ment according  to  the  terms  of  it,  and  that  after  those 
children  had  been  brought  up  to  the  advancement  of 
E.  T.,  the  balance  of  the  estate  of  her  husband  was  to 
be  divided  equally  between  them  all  under  the  will ; 
nor  did  she  state  that  she  had  always  understood  that 
the  agreement  referred  to  was  intended  to  give  J.  H. 
Napier  and  his  brothers  and  sisters  an  interest  in  this 
property  left  to  her  under  the  will,  but  on  the  contrary 
stated  and  understood  that  this  property  belonged  ab- 
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soliitely  to  her  children  named  in  the  agreement,  and 
that  neither  he  nor  his  brothers  and  sisters  would  have 
any  interest  in  that  property.  She  recollects  the  occa- 
sion ot  the  visit  of  J.  H.  and  Jiis  brother  with  Mr.  Lanier 
and  another.  On  that  occasion  J.  H.  read  to  her  a 
paper  which  she  did  not  understand  until  it  was  ex- 
plained by  Q.  C.  Napier,  and  when  she  understood  that 
it  purported  to  be  looking  to  an  abrogation  of  the  agree- 
ment and  contained  stipulations  that  her  said  grand- 
children were  to  share  equally  in  the  property  referred 
to  at  her  death,  and  that  it  further  purported  to  be  an 
authority  to  the  children  of  E.  T.  Napier  to  institute 
proceedings  to  have  the  agreement  cancelled  or  nullified, 
she  declined  to  sign  it. 

G.  C.  Napier  made  affidavit :  He  riecollected  very  dis- 
tinctly the  occasion  of  the  visit  of  Mr.  Lanier  and  others 
to  his  mother.  Having  occasion  to  do  a  simple  piece  of 
work  for  her,  he  went  over  to  the  house  andtound  J.  H. 
Napier  in  the  room  with  her.  J.  H.  went  out,  and  de- 
ponent noticed  a  paper  sticking  out  from  under  the 
pillow  of  the  couch  where  his  mother  was  resting.  He 
picked  up  the  paper  and  asked  her  what  it  was  and  saw 
it  was  a  copy  of  his  father's  will,  and  he  asked  her  if 
J.  H.  wanted  her  to  sign  any  paper ;  she  said  he  did, 
but  that  she  had  not  seen  it.  Li  a  few  minutes  J.  H. 
returned,  and  deponent  asked  him  what  it  was  that  he 
wanted  her  to  sign ;  he  replied  it  was  a  will.  Deponent 
requested  him  to  let  him  see  it,  and  J.  H.  objected, 
stating  that  deponent's  mother  had  made  a  will  upstairs 
sometime  before,  and  that  J.  H.  and  his  family  were  not 
consulted  about  it.  To  this  deponent  replied  that  they 
were  as  much  represented  as  anybody  and  got  as  much 
in  said  will  as  anybody.  Then  J.  H.  replied  that  he 
would  read  the  paper  and  did  read  it,  not  very  loudly, 
and  his  mother,  who  is  hard  of  hearing,  said  she  did  not 
understand  it.     The  paper  was  in  substance,  so  far  as 
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deponent  can  recollect,  a  paper  for  her  signature  stating 
that,  regardless  of  any  advancement  of  $30,000,  she 
wanted  J.  II.  and  his  brothers  and  sisters  to  share  equally 
in  her  portion  of  the  estate,  and  the  paper  was  further 
intended  to  be  authority  to  J.  H.  and  his  brothers  and 
sisters,  or  some  of  them,  to  institute  suit  to  set  aside  the 
agreement  of  1870.  Deponent  cannot  give  an  accurate 
statement  of  the  paper,  but  has  stated  the  substance  of 
it  as  it  impressed  him.  He  stated  in  the  presence  of  J.  H. 
what  he  understood  the  paper  to  mean  to  his  mother, 
and  she  thereupon  refused  to  sign  it,  J .  H.  being  present 
all  the  while.  Deponent's  mother  then  sent  for  Mr. 
Lanier,  and  when  he  came  in,  told  him  that  she  would 
not  sign  this  paper,  nor  would  she  sign  any  paper  until 
all  her  children  were  present;  that  she  did  not  want 
any  lawsuit  brought  on.  J.  H.  did  not  in  deponent's 
presence  ask  her  if  she  had  not  voluntarily  stated  to  him, 
J.  II.,  that  she  wanted  such  a  paper  prepared  for  her 
signature,  nor  did  she  state  that  her  understanding  in 
signing  the  agreement  was  as  stated  in  the  testimony  for 
plaintifts.  Prom  conversations  with  her,  deponent  says 
that  J.  II.  or  some  of  his  family  had  endeavored  to  pro- 
duce the  impression  upon  her  mind  that  they  were  to 
be  cut  oft*  entirely  from  participation  in  testator's  estate, 
and  she  stated  repeatedly  that  it  was  her  understanding 
and  intention  that  J.  H.  and  his  family  should,  after  ac- 
counting for  the  advancement  made  their  father,  share 
equally  with  the  other  children  of  testator  under  the 
will,  in  the  property  of  the  estate  other  than  the  property 
she  had  given  to  the  parties  mentioned  in  the  agree- 
ment, etc.  So  far  as  his  connection  with  the  agreement 
was  concerned,  he  never  used  m  any  manner  any  im- 
proper influence  whatever  upon  his  mother  to  induce  her 
to  sign  it,  nor  has  he  since  sought  to  have  it  avoided  or 
changed  in  any  way,  and  the  only  interference  he  ever 
had  was  on  the  occasion  referred  to,  when  he  simply  ex- 
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plained  to  her  what  he  understood  the  paper  brought 
her  by  J.  H.  to  be  and  to  mean. 

An  affidavit  of  the  wife  of  H.  V.  Napier  was  to  the 
effect  that  she  was  present  at  the  interview  between  J. 
H.,  G.  C.  and  Mrs.  M.  L.  Napier ;  that  the  explanation 
of  the  paper  given  by  G.  C  to  his  mother  was,  that  it  in 
effect  authorized  the  parties  named  in  it  to  sue  for  the  pur- 
pose of  annulling  the  agreement  of  1870;  that  his  mother 
stated  she  was  not  willing  that  any  one  should  commence 
proceedings  for  such  purpose,  sent  for  Mr.  Lanier  and 
stated  to  him  that  she  declined  to  sign  any  such  paper 
as  that,  unless  all  her  children  were  present  and  informed 
about  it ;  that  when  J.  H.  read  the  papers  over,  deponent 
heard  G.  C.  ask  his  mother,  after  explaining  what  he 
understood  the  paper  to  mean,  whether  she  wished  to 
sign  it,  as  its  intention  was  to  authorize  a  lawsuit  be- 
tween the  children  ;  and  that  no  further  persuasion  was 
used.  There  was  evidence  that  when  the  appraisement 
of  the  estate  was  made  on  October  13,  1870,  the  entire 
property  was  appraised  at  $76,735,  which  was  a  reason- 
able appraisement,  and  in  the  opinion  of  the  executors 
was  the  full  value  of  the  entire  property  belonging  to 
the  estate ;  that  all  the  income  from  the  "swamp  lands," 
the  factory  stock  and  other  property  mentioned  in  the 
certificate  of  the  ordinary,  was  paid  over  and  used  by  the 
widow  of  testator  for  her  own  use ;  that  the  appraised 
value  of  the  "swamp  land"  was  $18,000  and  of  the 
factory  stock  $10,000 ;  that  the  Moultry  note  was  not 
included  in  the  appraisement,  was  always  disputed,  was 
barred  by  the  statute  of  limitations,  and  the  claim  was 
finally  made  by  the  debtor  payable  to  Mrs.  M.  L.  Napier; 
that  the  factory  stock  was  lost  within  four  years  after 
the  agreement,  as  the  company  suspended;  that  the 
notes  and  accounts  amounted  by  the  inventory  to  about 
$32,000,  but  of  these  very  few  were  of  any  value  ;  and 
that  the  total  amount  paid  to  the  legatees,  charging  all 
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parties  with  amounts  received  and  with  which  they  are 
chargeable,  is  not  over  $13,000.  There  was  an  affidavit 
of  G.  C.  Napier,  that  a  map  accompanying  the  affidavit 
was  made  at  the  time  it  bore  date,  which  was  December, 
1871,  for  the  executors  of  the  estate,  that  it  covered  the 
"Pine  lot,"  and  that  returns  had  been  made  for  a  por- 
tion sold  off.  This  map  showed  the  division  of  land 
in  controversy  into  blocks  with  streets  or  ranges  between, 
each  block  containing  four  lots,  except  on  the  outer 
edges  of  the  map  where  the  blocks  have  only  two.  The 
lots  laid  out  on  the  map  were  none  of  them  as  much  as 
an  acre  and  were  of  different  dimensions.  The  blocks 
were  rectangular  and  contained  more  than  an  acre  each, 
with  streets  between  each  block. 

Hill,  Harris  &  Birch  and  Dessau  &  Bartlett,  for 
plaintiffs  in  error. 

Lanier,  Anderson  &  Anderson,  l)y  brief,  contra. 


Bradshaw  v.  Thornton. 

The  only  complaint  being  that  the  verdict  is  contrary  to  and  not 
supported  by  the  evidence,  and  there  being  evidence  sufficient  to 
sustain  the  finding  of  the  jury,  this  court  will  not  control  the  dis- 
cretion of  the  court  below  in  refusing  a  new  trial. 
March  26. 1898.   Argued  ftt  the  last  term.  Judgment  affirmed. 

New  tnal.  Before  Judge  Martin.  Talbot  superior 
court.     March  term,  1892. 

It  appears  from  the  record  (partly  by  inference,  as  the 
original  bill  and  answer  were  not  transmitted  to  this 
court)  that  Mrs.  Bradshaw  ohtained  a  verdict  in  eject- 
ment against  Thornton  for  a  part  mterest  in  land  lot 
225  in  the  sixteenth  district  of  Talbot  county;  and  that 
Thornton  filed  his  bill  alleging  that  Mrs.  Adams,  the 
mother  of  Mrs.  Bradshaw,  sold  the  lot  to  Weekes  &  Co. 
through  whom  he  claimed,  and  with  the  proceeds  pur- 
chased other  land,  a  portion  of  which  she  conveyed  to 
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Mrs.  Bradshaw  who  took  it  in  payment  for  her  interest 
in  lot  225,  and  that  this  last  mentioned  fact  was  un- 
known to  TVeekes  or  Thornton  until  after  the  verdict  and 
the  adjournment  of  the  term  of  court  at  which  the  trial 
of  the  ejectment  case  was  had.  Thornton  prayed  that 
Mrs.  Bradshaw  be  perpetually  enjoined  from  proceeding 
with  the  writ  of  possession  and  judgment  for  mesne 
profits.  In  her  answer  Mrs.  Bradshaw  alleged  that  the 
deed  which  conveyed  to  her  an  interest  in  lot  225  was 
on  record  when  "Weekes  &  Co.  purchased  from  Adams, 
and  they  were  charged  with  notice  of  the  interest  of 
Mrs.  Bradshaw.  She  denied  that  any  part  of  the  n\oney 
received  of  Weekes  &  Co.  paid  for  the  land  deeded  to  her 
by  Mrs.  Adams,  or  that  Mrs.  Adams,  in  consideration  of 
the  interest  of  Mrs.  Bradshaw  in  lot  225,  conveyed  the 
other  land  mentioned,  or  that  she  accepted  the  land  in 
satisfaction  of  her  interest  in  lot  225,  or  that  the  deed 
made  to  her  by  Mrs.  Adams  had  anything  to  do  with 
her  (Mrs.  Bradshaw's)  interest  in  lot  225,  but  alleged 
that  it  was  in  consideration  of  money  due  her  by  Mrs. 
Adams.  In  response  to  questions  submitted  by  the  court 
the  jury  found  that  the  money  of  Weekes  &  Co.  went  in 
payment  for  the  land  conveyed  by  Mrs.  Adams  to  Mrs. 
Bradshaw ;  that  Mrs.  Bradshaw  accepted  the  land  con- 
veyed to  her  by  Mrs.  Adams  in  lieu  of  and  in  satisfac- 
tion of  the  interest  conveyed  by  Mrs.  Adams  to  Weekes 
&  Co. ;  and  that  Thornton,  when  the  ejectment  case  was 
tried,  did  not  know  and  could  not  by  reasonable  diligence 
have  ascertained  that  the  money  and  notes  paid  by 
Weekes  &  Co.  to  Mrs.  Adams  for  the  land  purchased 
of  her,  had  been  invested  in  the  land  purchased  from 
Baldwin,  which  was  afterwards  conveyed  by  her  to  Mrs. 
Bradshaw.  Mrs.  Bradshaw  moved  for  a  new  trial  upon 
the  grounds  that  the  jury  answered  the  several  questions 
in  a  manner  not  authorized  by  the  evidence  and  contrary 
to  the  evidence ;  and  that  the  evidence  did  not  show  that 
she  agreed  to  take  the  lands  (conveyed  to  her  by  Mrs. 
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Adaraa)  in  settlement  of  her  interest  in  lot  225.     The 
motion  was  overruled,  and  she  excepted. 

From  the  evidence  it  appeared  that  in  1848,  Robert 
Adams  conveyed  150  acres  of  lot  225  to  his  daughter-in- 
law,  Mrs.  Sarah  Adams,  and  her  children,  which  deed 
was  recorded  in  1849.  The  person  who  wrote  the  deed 
from  Mrs.  Adams  to  Mrs.  Bradshaw,  testified :  lie  told 
the  parties  there  must  be  some  consideration  in  the  deed. 
Mrs.  Adams  told  him  that  the  land  conveyed  in  the  deed 
was  taken  and  received  by  Mrs.  Bradshaw  in  payment 
of  her  interest  in  lot  225.  Mrs.  Bradshaw  was  present 
and  heard  all  the  conversation  and  they  "told  it  over. 
Had  sold  to  W.  J.  Weekes  &  Company.'*  lie  did  not 
recollect  that  Mrs.  Bradshaw  told  him  she  had  received 
the  150  acres  of  land  in  satisfaction  of  her  interest  in  lot 
225,  but  he  thinks  Mrs.  Adams  said  she  deeded  the  150 
acres  to  Mrs.  Bradshaw  for  this  purpose;  and  that  the 
latter  was  present  and  did  not  deny  it.  The  $500  con- 
sideration put  in  the  deed  was  for  nursing  and  attention 
and  waiting  on  Mrs.  Adams  while  sick.  He  understood 
Mrs.  Adams  paid  for  the  land  which  she  was  then  "leav- 
ing** and  which  she  bought  of  Baldwin,  in  notes  that 
she  got  from  Weekes  &  Co.  for  the  land  sold  them.  The 
$500  consideration  was  for  waiting  on  Mrs.  Adams  in 
her  last  sickness  and  for  Mrs.  Bradshaw's  interest  in  lot 
225.  This  statement  he  claimed  to  make  on  refreshing 
his  memory,  as  he  had  not  thought  of  the  matter  in  ten 
years.  $200  of  the  consideration  was  for  nursing  and 
attention  to  Mrs  Adams,  and  $300  for  Mrs.  Bradshaw*s 
interest  in  lot  225,  and  Mrs.  Bradshaw  went  into  pos- 
session of  the  land  and  is  now  in  possession  of  it.  He 
did  not  tell  Weekes  &  Co.  or  any  member  of  the  firm 
about  it.  It  further  appeared  for  plaintiff  that  Baldwin 
sold  to  Mrs.  Adams  about  400  acres  of  land  and  received 
in  payment  two  notes  of  Weekes  &  Co.;  that  the  land 
deeded  by  Mrs.  Adams  to  Mrs.  Bradshaw  was  part  of 
the  land  Baldmn  sold  to  Mrs.  Adams ;  that  the  notes 
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were  paid  to  Baldwin  by  Weekes  &  Co.,  and  he  did  not 
tell  them,  or  either  member  of  the  firm,  what  considera- 
tion he  had  paid  for  the  notes  ;  that  Thornton  made  the 
contract  for  lot  225  with  Mrs.  Adams,  and  did  not  at  the 
time  know  anything  of  Mrs.  Bradshaw  having  an  in- 
terest in  it;  that  he  bought  about  400  acres  from  her, 
number  225  being  part  of  the  purchase ;  that  at  the  time 
of  the  ejectment  trial  he  did  not  know  that  Mrs.  Brad- 
shaw had  received  land  in  payment  of  her  interest  in 
lot  225,  but  learned  it  after  the  trial,  and  as  soon  as  he 
learned  it,  filed  his  bill;  that  Weekes  &  Co.  paid  Mrs. 
Adams  for  their  purchase  in  notes ;  that  Weekes  at  the 
time  of  the  trade  did  not  know  that  Mrs.  Bradshaw  had 
any  interest  in  the  land  ;  that  the  interest  of  Mrs.  Brad- 
shaw in  225  is  not  worth  as  much  as  the  150  acres  con- 
veyed to  her  by  Mrs.  Adams ;  and  that  Mrs.  Adams  was 
probably  insolvent  at  the  time  of  her  death. 

For  the  defendant  Mrs.  Bradshaw  testified:  She 
bought  from  her  mother  the  land  which  her  mother 
conveyed  to  her,  and  paid  for  it  in  money.  She  does 
not  know  anything  about  what  was  paid  by  or  to 
Weekes  &  Co.,  or  in  what  the  payment  consisted.  The 
deed  to  her  was  not  for  her  interest  in  225,  and  there 
was  no  secret  to  be  kept  in  reference  to  the  transaction. 
Her  mother  was  indebted  to  her  besides  the  amount 
due  for  her  interest  in  225,  and  there  had  been  no  settle- 
ment for  that  interest,  nor  did  her  mother  give  her  any 
other  land,  or  interest  in  any,  for  such  interest.  When 
she  bought  the  land  from  her  mother  her  mother  was 
owing  her,  but  she  does  not  remember  the  time  or 
amount.  She  lived  with  her  mother  until  her  mother's 
death.  Supported  herself.  There  were  six  children, 
but  two  were  dead  several  years  before  Mrs.  Adams* 
death. 

M.  Bethune,  by  brief,  for  plaintiff  in  error. 
Willis  &  Persons,  by  C.  J.  Thornton,  contra. 


Digitized  by  VjOOQlC 


09    660| 


72  March  Term,  1892.  [89  Ga. 


Reese  v.  Walker. 

1.  An  affidavit  for  distress  warrant  la  amendable  to  the  same  extent 
and  with  the  same  consequences  as  in  case  of  ordinary  declara- 
tions, and  this  right  of  amendment  includes  the  supplying  of 
vital  and  necessary  averments  omitted  from  the  original  affidavit. 
Acts  1887,  p.  69;  Bryant  v.  Mercier^  82  Ga,  409. 

2*  Such  amendment  after  levy  will  not  cause  the  levy  to  fall,  the 
main  object  of  the  statute  in  allowing  the  amendment  being  to 
uphold  the  levy.  Therefore,  where  a  claimant  of  the  property 
levied  on  went  to  trial  in  the  justice's  court  without  objecting  to 
the  sufficiency  of  the  affidavit,  and  upon  verdict  against  him  ap- 
pealed to  the  superior  court  where  the  affidavit  wa^  amended 
before  trial,  a  motion  to  dismiss  the  levy  because  of  such  amend- 
ment was  properly  overruled.  JudgmenJt  affirmed. 
March  28, 1892.    Argued  at  the  last  term. 

Distress  warrant.  Amendment.  Practice.  Before 
Judge  Martin.  Harris  superior  court.  April  term,  1891. 

Distress  warrant  was  issued  and  levied,  and  a  claim 
was  interposed.  On  trial  in  the  justice's  court  the  prop- 
erty was  found  subject,  and  the  claimant  appealed  to  the 
superior  court.  There  he  moved  to  dismiss  the  levy 
because,  since  levy  was  made,  the  affidavit  to  obtain  the 
distress  warrant  had  been  materially  amended  in  this : 
as  originally  made  the  affidavit  stated  that  the  rent  for 
which  the  warrant  was  sued  out  was  due  to  the  best  of 
deponent's  knowledge  and  belief,  and  failed  to  state  for 
what  year  it  was  due;  whereas  the  amendment  corrected 
these  defects  by  striking  the  words  '*to  the  best  of  his 
knowledge  and  belief,"  and  alleging  that  the  rent  was 
due  at  the  time  of  suing  out  the  warrant.  The  motion 
to  dismiss  was  overruled,  and  the  claimant  excepted. 
The  original  affidavit  was  made  on  February  13,  1889 ; 
the  trial  in  the  justice's  court  was  on  May  11,  1889 ;  the 
amendment  was  made  on  October  18,  1889,  and  was 
allowed  by  the  judge  of  the  superior  court  at  the  Oc- 
tober term,  1889 ;  the  motion  to  dismiss  was  made  at 
the  trial  which  took  place  at  the  April  term,  1891. 
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H.  V.  Haroett  and  C.  J.  Thornton,  for  plaintift  in 
error. 
No  appearance  contra. 


Payne,  executrix,  v.  Miller. 

L  Error  in  admitting  irrelevant  evidence  over  a  party's  objection 
will  not  require  the  grant  of  a  new  trial  when  substantially  the 
same  evidence  had  already  been  admitted  without  objection. 

2L  Exceptions  in  a  motion  for  a  new  trial  to  certain  charges  of  the 
court,  these  charges  being  simply  referred  to  as  being  "  embodied 
and  set  out  in  the  charge  of  the  court  and  marked  in  quotations/' 
will  not  be  considered.  The  charges  complained  of  should  be 
set  forth  in  the  motion  itself.  Enury  y.  Atlanta  Heal  Estate  Ex- 
change, last  term,  and  cases  cited.    88  6a,  821. 

3.  The  plaintiff's  agent  is  a  competent  witness  as  to  transactions 
occurring  between  himself  and  tho  surviving  member  of  a  defend- 
ant partnership.    Acts  1889,  p.  85. 

4.  The  evidence  warranted  the  verdict,  and  there  was  no  error  in 
refusing  a  new  trial.  Judgment  affirmed. 
March  S6»  1892.    Argued  at  the  last  term. 

Evidence.  Practice.  New  trial.  Witness.  Before 
Dudge  GuBRRY.  Randolph  superior  court.  November 
adjourned  term,  1890. 

Complaint  on  an  account  for  a  gin,  feeder  and  con- 
denser was  brought  on  October  15, 1887,  by  0.  H.  Miller 
against  J.  A.  &  J.  B.  Payne.  The  defendants  pleaded 
not  indebted,  breach  of  warranty,  and  recoupment;  and 
they  prayed  for  a  rescission  of  the  contract  of  sale. 
They  alleged  that  in  1886  they  contracted  with  the 
plaintiff  for  an  80  saw  gin,  feeder  and  condenser,  agree- 
ing to  pay  the  price  charged  by  the  plaintiff*,  with  the 
positive  assurance  and  guaranty  on  plaintiff^s  part  that 
the  gin  was  strictly  first  class  and  warranted  by  him  to 
be  equal  to  the  Pratt  gin  which  defendants  were  then 
using,  and  to  do  as  good  work  as  any  first  class  gin. 
Relying  on  these  representations  and  warranties,  de- 
fendants  received  the  gin,  feeder  and  condenser  and 
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proceeded  to  use  them  for  the  purposes  for  which  they 
were  bought.  To  their  surprise  and  damage  they  found 
that  the  gin  so  sold  was  of  inferior  quality,  the  saws 
were  poor  and  worthless,  and  the  gin  was  not  by  any 
means  first  class,  nor  was  it  the  equal  of  the  Pratt  gin, 
but  was  almost  if  not  entirely  worthless,  and  defendants 
could  not  use  it  in  their  business,  but  were  forced  to  set 
it  aside  and  rely  altogether  upon  their  Pratt  gin.  By 
reason  of  the  breach  of  the  guaranty  and  warranty 
made  by  the  plaintiff  they  have  been  damaged  $500, 
because  they  could  not  gin  the  cotton  of  the  public 
during  the  season  of  1886  (they  at  that  time  operating 
a  public  gin  and  receiving  compensation  from  each  per- 
son whose  cotton  they  ginned),  and  they  lost  large  sums 
by  reason  of  the  inferior  and  almost  worthless  quality 
of  said  gin  and  its  failure  to  do  first  class  work  and  to 
gin  the  cotton  which  was  brought  to  them  by  their  cus- 
tomers. They  notified  the  plaintiff  promptly  that  the 
gin  was  not  such  as  they  had  contracted  for  and  as  he 
had  guaranteed  and  represented  to  them  when  the  sale 
was  being  negotiated  and  perfected ;  they  offered  to  re- 
turn the  property  to  him  and  have  ever  since  been  will- 
ing and  anxious  to  return  it  to  him,  and  they  now  offer 
to  do  so ;  but  he  has  refused  to  accept  it. 

Pending  the  cause  one  of  the  defendants  died,  and 
his  executrix  was  made  a  party  in  his  stead.  The  jury 
found  for  the  plaintiff,  and  to  the  overruling  of  a  mo- 
tion for  new  trial  exceptions  were  taken.  The  grounds 
of  the  motion  are  as  follows : 

(1)  The  defendants  had  been  served  with  written 
notice  to  produce  the  following  papers:  "Original  let- 
ters from  0.  H.  Miller  to  J.  A.  Paj^ne  dated  August 
29th,  1886.  All  letters  from  same  to  same  dated  between 
August  29th,  1886,  and  September  23d,  1886.  Letter 
from  O.  H.  Miller  to  J.  A.  &  J.  B.  Payne,  dated  Sep- 
tember  24th,  1886,  and   printed  circulars   sent  them, 
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showing  terms  of  sale  of  gins,  etc.,  etc.  Dispatch  from 
same  to  same,  dated  about  September  28,  1886.  The 
original  guarantee  furnished  by  0.  H.  Miller  to  defend- 
ants through  W.  F.  Wynne  at  the  time  he  finished  put- 
ting up  gin,  about  September  20,  1886.  The  original 
of  all  telegrams  sent  by  defendants  to  plaintiff,  and  all 
other  letters  written  by  plaintiff  to  defendants  about 
said  gin  in  controversy.''  Over  objection  of  the  defend- 
ants the  court  admitted  in  evidence  a  printed  circular 
styled  "Private  instructions  to  agents."  Defendants' 
counsel  on  the  trial  had  a  similar  paper,  and  stated  that 
he  found  it  among  the  letters  and  papers  handed  him  by 
his  client,  John  A.  Payne,  deceased,  when  he  employed 
him  to  defend  this  suit.  The  objections  were,  that  the 
particular  paper  objected  to  was  not  embraced  in  the 
notice,  and  that  it  was  not  proper  testimony  and  was 
illegal  and  irrelevant. 

(2)  Error  in  certain  parts  of  the  charge  (see  2d  head- 
note). 

(3)  The  court  permitted  W.  F.  Wynne  to  testify  for  the 
plaintiff'  as  to  what  took  place  between  him  and  J.  B. 
Payne,  but  not  between  him  and  J.  A.  Payne.  The  de- 
fendants' objection  to  his  testimony  was,  that  Wynne 
was  the  agent  of  the  plaintiff,  and  J.  A.  Payne,  one  of 
the  defendants,  was  dead. 

(4)  Verdict  contrary  to  law  and  evidence. 

HoYL  &  Parks,  by  Harrison  &  Peeples,  for  plaintiffs 
iu  error. 
W.  D.  BltDDOO,  contra. 


Banks  v.  The  State. 

Criminal  law.    Chargb  of  court.    Murder.    Manslaughter. 
Where,  on  a  trial  for  murder,  the  court,  in  its  charj^e,  grouped  to- 
gether and  stated  hypothetical!/  the  alleged  facts  constituting 
the  State's  theory  of  the  homicide,  there  being  evidence  to  author- 
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ize  a  finding  that  such  facts  existed  and  made  a  case  of  murder, 
and  then  instructed  the  jury  that  if  these  facts  were  true,  de- 
fendant would  be  guilty  of  murder,  it  would  be  the  duty  of  the 
oourty  if  the  evidence  so  authorized,  to  likewise  group  and  state 
the  alleged  facts  constituting  the  defendant's  theory  and  making 
a  case  of  voluntary  manslaughter,  and  to  instruct  the  jury,  if  this 
theory  be  true,  he  would  be  guilty  of  the  latter  offence;  but  this 
duty  would  not  devolve  upon  the  court  if  the  defendant's  theory 
was  unsupported  by  the  evidence.  Judgmeni  affirmed. 

March  26, 1892.    ArgucdattheUdttenn. 

Before  Judge  Fort.  Macon  superior  court.  May 
term,  1891. 

J.  W.  Haygood,  W.  H.  Kimbrough  and  IIines,  Shu- 
brick  &  Felder,  for  plaintiff  in  error. 

"W".  A.  Little,  attorney -general,  by  J.  H.  Lumpkin, 
and  C.  B.  Hudson,  solicitor-general,  contra. 


89   76  Barrow  v.  Mallory  Brothers  &  Company, 

104    118 
89     76 

alio  ^1  1.  In  an  action  of  trover,  unless  there  be  some  special  equitable 

ground  (such  as  non-residence  or  insolvency  of  the  plaintiflf)  for 
allowing  the  defence,  the  damages  sustained  by  the  defendant 
from  a  breach  of  contract  by  the  plaintiff  are  not  the  subject- 
matter  of  set  off,  and  cannot  be  so  pleaded. 
2.  Where,  upon  evidence  being  offered  in  support  of  a  plea,  the  court 
is  in  doubt  as  to  its  admissibility,  the  evidence  may  be  admitted 
subject  to  reconsideration  at  a  later  stage  of  the  trial ;  and  if  the 
court  ba  then  convinced  that  it  ought  not  to  ba  admitted  because 
the  plea  is  defective  in  substance,  a  demurrer  to  the  plea  for  in- 
sufficiency in  substance  may  be  entertained  and  the  evidence 
withdrawn  from  the  jury.  Judgment  affirmed, 

March  28, 1892.    Argfueil  fit  the  last  term. 

Trover.  Set-off.  Practice.  Evidence.  Before  Judge 
Fort.     Sumter  superior  court.     May  term,  1891. 

This  was  a  suit  for  a  saw-mill  and  saw,  and  its  profits 
or  hire.  A  plea  was  filed,  and  evidence  introduced  on 
both  sides.  Plaintiffs  objected  to  defendant's  testimony, 
on  the  ground  that  the  damages  were  too  remote  and 
speculative  and  otherwise  illegal.     The  court  permitted 
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the  testimony  to  be  heard,  but  gave  plaintiffs'  counsel 
an  opportunity  to  produce  authorities.  After  the  evi- 
dence had  been  so  heard  and  the  parties  closed  and  so 
announced,  a  demurrer  was  urged  to  the  plea,  which 
was  sustained  and  the  evidence  ruled  out.  The  defend- 
ant objected  to  the  making  of  the  demurrer,  at  the  time, 
as  coming  too  late.  Plaintiffs  had  elected  to  take  a 
money  verdict.  Defendant  excepted  because  the  court 
erred  in  allowing  plaintiffs  to  demur  after  evidence  had 
been  introduced  under  the  plea  by  both  sides,  and  after 
the  case  had  been  closed ;  and  also  erred  in  sustaining 
the  demurrer  and  striking  the  plea.  The  plea  was  :  De- 
fendant purchased  of  plaintiffs  an  engine,  boiler,  saw- 
mill and  other  machinery,  and  plaintiffs  expressly  war- 
ranted the  engine  and  machinery  to  be  first  class,  and 
when  the  machinery  was  delivered  and  after  giving  the 
same  a  fair  trial  it  was  found  to  be  worthless  ;  defend- 
ant notified  plaintiffs  of  said  defects,  when  plaintiffs 
then  agreed  and  promised  to  furnish  another  engine  and 
other  machinery,  and  defendant  relying  on  said  promise 
endeavored  to  do  the  best  he  could  on  the  promise  to 
send  said  engine  and  machinery  immediately ;  and  the 
said  plaintiffs  have  totally  failed  to  comply  with  said 
contract.  Defendant  was  engaged  in  the  saw-mill  busi- 
ness, and  as  such  had  made  contracts  with  various  per- 
sons to  furnish  lumber  for  the  purpose  of  building ;  by 
reason  of  said  defect  in  said  machinery  he  had  to  give 
up  said  contracts  ;  and  by  reason  of  said  failure  to  com- 
ply with  said  contract  by  plaintiffs,  he  sustained  a  loss 
of  |500.  By  reason  of  said  saw-mill  business  he  had  a 
large  number  of  hands,  and  to  keep  up  said  business  he 
retained  said  hands  and  stock,  and  lost  by  reasoji  of  the 
failure  of  plaintiffs  to  comply  with  their  contract ;  he 
sustained  a  loss  for  hands  and  feeding  stock,  etc.,  the 
sum  of  |432,  and  he  asks  judgment  against  plaintiff*  for 
said  amount.     The  demurrer  was,  that  the  plea  was  in- 
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sufficient  and  too  general,  and  the  damages  too  remote 
and  speculative ;  and  that  defendant  could  not  have  such 
a  plea  of  recoupment  for  damages  in  an  action  of  trover. 

Hudson  &  Blalock,  for  plaintiff  in  error. 
J.  DoDSON  &  Son,  contra. 


Wood  et  aL  v.  Lane. 

The  judge  did  not  abuse  his  discretion  in  granting  a  first  new  triaL 
March  2^1892.  Argned  at  the  last  term.  Judgment  affirmed. 

New  trial.  Wills.  Before  Judge  Fort.  Dooly  su- 
perior court.     March  term,  1891. 

James  A.  Lane  as  executor  of  John  A.  Mayo  offered 
the  will  of  Mayo  for  probate.  A  caveat  was  interposed 
by  next  of  kin  and  heirs  at  law  of  Mayo,  on  the  grounds 
that  the  instrument  propounded  was  not  the  last  will  of 
Mayo  ;  that  Mayo  was  not  capable  of  making  a  will,  not 
being  of  sound  and  disposing  mind  and  memory  at  the 
time  the  paper  was  executed  ;  that  at  the  time  the  paper 
was  executed  Lane  exercised  undue  influence  over  the 
mind  and  body  of  Mayo,  who  was  under  the  power,  in- 
fluence and  control  of  Lane,  and  Lane  substituted  his 
own  will  for  the  will  of  Mayo  ;  and  that  the  pretended 
will  was  signed  by  Mayo  under  undue  influence  exer- 
cised by  Lane  over  him,  and  Lane  by  the  use  of  fraud 
brought  to  bear  on  Mayo  and  over  his  mind  and  body, 
caused  Mayo  to  sign  the  pretended  will.  In  the  court 
of  ordinary  there  was  a  judgment  in  favor  of  the  pro- 
pounder.  The  case  was  taken  by  appeal  to  the  superior 
court  where  there  was  a  verdict  in  favor  of  the  caveators. 
The  propounder  moved  for  a  new  trial.  His  motion 
was  granted  on  all  the  grounds  taken,  the  judge  stating 
that  he  could  not  approve  the  verdict.  The  caveators 
excepted.  The  grounds  of  the  motion  were,  that  the 
verdict  was  contrary  to  law  and  evidence ;  that  there 
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was  no  evidence  showing  a  want  of  mental  capacity  at 
the  time  of  the  execution  of  the  will ;  and  that  one  of 
the  jurors,  Bowen,  was  related  to  Wood,  one  of  the  cave- 
ators, and  therehy  disqualified  to  serve  as  a  juror,  which 
fact  was  unknown  to  propounder  or  his  counsel.  In 
support  of  the  last  ground  movant  produced  the  affi- 
davit of  J.  A.  Lane  to  the  effect  that  Bowen's  father-in- 
law  was  the  brother  of  the  husband  of  Mrs.  M.  J.  Wood, 
one  of  tho  caveators,  that  he  had  been  subpoenaed  as  a 
witness  by  tho  caveators,  and  that  all  of  these  facts  were 
unknown  to  deponent  until  after  the  trial ;  and  the  affi- 
davit of  the  counsel  for  the  propounder,  that  they  did 
not  know  of  the  relationship  of  Bowen  to  the  caveators 
and  parties  until  after  the  trial. 

Much  evidence  was  introduced,  and  it  was  of  a  con- 
flicting character.  So  far  as  the  record  discloses  there 
has  never  been  but  one  trial  of  the  case  in  the  superior 
court.  It  is  insisted  by  the  caveators  that  the  verdict 
was  demanded,  because  the  paper  presented  for  probate 
was  never  shown  to  be  a  will,  because  of  the  plain  and 
manifest  want  of  proof  of  the  execution  of  the  will,  and 
because  no  other  verdict  could  have  been  legally  ren- 
dered under  the  law,  the  evidence  and  the  charge  of  the 
court.  The  paper  propounded  had  for  attesting  wit- 
nesses Busbee,  Stovall  and  Crum,  in  the  order  named. 
The  proof  of  its  execution,  briefly  stated,  was  :  Dr.  Sto- 
vall testified :  He  was  a  subscribing  witness  to  the  will, 
and  signed  it  as  such  at  the  instance  and  request  of 
Mayo.  Thinks  that  Mayo  at  that  time  was  of  sound 
mind  and  disposing  memory  as  much  as  ever  he  was.  It 
was  read  over  to  him  very  distinctly ;  part  of  it  again. 
He  signed  it  freely  and  voluntarily.  It  had  been  more 
than  two  years  since  he  had  seen  Mayo,  and  he  was  not 
Mayo's  family  physician,  ^e  was  asked  by  Busbee,  who 
told  him  that  he  (Busbee)  had  been  sent  for  to  write  the 
will,  to  go  down  there  tp  see  if  Mayo  was  competent 
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to  make  a  will.  The  propounder  also  requested  witness 
to  go.  The  will  was  signed  at  the  propounder's  house. 
Crura  accompanied  Busbee  and  witness  there,  and  these 
three  were  the  only  ones  who  were  about  the  room 
when  the  will  was  signed ;  Lane  may  have  passed 
through  the  room  during  the  time.  For  the  benefit  of 
the  light  Crum  drew  the  paper  right  in  the  door  of  the 
room,  and  during  the  time  he  was  drawing  it  witness 
sometimes  was  sitting  down,  sometimes  lying  down,  and 
sometimes  sitting  by  Mayo  and  talking  to  him.  Mayo 
dictated  the  will  only  as  to  the  property ;  Crum  wrote 
it — ^asked  him  what  he  wanted  to  do  with  the  property, 
and  he  dictated  it  himself.  While  it  was  being  written 
Busbee  was  in  several  feet  of  the  door,  Crum  in  the 
door,  Busbee  and  witness  in  back  part  of  the  room.  It 
was  in  the  morning.  The  signature  is  Mayors,  in  his 
own  handwriting.  He  sat  up  in  bed  and  wrote  it  him- 
self. They  proposed  to  him  that  they  would  carry  it  to 
him  and  fix  it  so  that  he  could  write.  He  said,  no,  he 
could  sign  it,  and  he  sat  up  in  bed  and  signed  it.  There 
were  no  other  persons  in  the  room  besides  the  family, 
Busbee,  Crum  and  witness.  Witness  took  a  short  nap 
while  the  will  was  being  written. — Crum  testified  :  He 
wrote  the  will,  the  substance  of  it  being  dictated  by 
Mayo,  who  at  the  time  appeared  to  be  of  sound  and  dis- 
posing mind  and  to  understand  what  he  was  doing.  He 
signed  the  will  freely  and  voluntarily,  and  was  ac- 
quainted with  its  contents.  Witness  read  it  over  to  him 
near  his  head,  distinctly  and  slowly.  At  that  time  his 
mind  seemed  to  be  perfectly  clear  and  good.  There 
was  no  person  except  him  who  dictated  any  portion  of 
the  will  as  to  the  substance  of  it ;  of  course  it  was  put 
in  legal  form  by  witness  and  Busbee,  attorneys.  Wit- 
ness went  to  the  place  at  the  request  of  Busbee.  When 
he,  Busbee  and  Stovall  got  there  they  found  testator 
lying  on  a  bed  in  a  large  room.     Propounder  was  in 
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there  some  of  the  time,  and  the  wife  of  propounder  once 
or  twice.  Testator  directed  the  writing  of  his  will.  Up 
to  that  time  witness  had  never  seen  Mayo,  and  judges  of 
his  mind  simply  from  his  conversation  and  appearance. 
Propounder  was  in  the  room  some  of  the  time  while 
they  were  fixing  up  the  will.  Witness  was  near  the 
door  when  writing  the  will.  Does  not  remember  that 
any  suggestion  was  made  to  Mayo  as  to  the  manner  of 
making  the  will  or  how  the  will  should  be  drawn.  When 
the  statements  were  made  by  Mayo  as  to  what  he  wanted 
done,  there  T^as  no  memorandum  of  them  written 
down  by  Busbee  or  witness,  that  witness  remembers. 
May\)  signed  the  will  just  as  witness  wrote  it,  and  after 
the  will  was  drawn  it  was  signed  as  soon  as  it  could  be 
read.  Propounder  was  called  in  while  the  will  was  be- 
ing written,  and  "we"  asked  him  the  numbers  of  the  lots 
mentioned  in  the  will  and  the  districts  in  which  thoyr 
were  situated,  and  he  told  "us."  Witness  does  Wbot  vq^ 
member  that  Mayo  gave  witness  the  numbers  of  the 
lots  and  districts,  though  he  may  have  given  them  to 
Busbee.  The  table  was  about  a  foot  and  a  half  or  two 
feet  from  the  bed.  At  the  time  the  will  was  to  be 
signed  witness  had  taken  a  chair  and  gone  right  to  the 
head  of  the  bed  and  had  read  it  over  to  Mayo,  who  said 
it  was  all  right — something  to  that  effect.  Witness 
went  back  to  the  table,  took  the  pen  and  put  it  in  the 
ink,  took  the  will  and  put  it  upon  a  book  and  handed  it 
to  Mayo  in  the  bed.  Witness  asked  him  if  he  could 
write,  and  he  said  yes — something  that  way.  Witness 
asked  him  should  he  hand  it  to  him ;  be  said,  "Oh  no," 
then  commenced  getting  up  in  bed,  sat  up  on  the  edge 
of  the  bed  with  his  feet  hanging  over.  Witness  took 
the  table  and  pulled  it  right  up  next  to  him,  and  Mayo 
took  the  pen  and  wrote  with  it  on  the  will.  Witness 
does  not  know  Stovall's  exact  position-  then. — Busbee 
testified :  Witnessed  the  will.   Saw  Mayo  sign  it.    Mayo 
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signed  it  freely  and  voluntarily.  It  was  read  over  to 
him  and  he  understood  the  contents  of  it.  Thinks  he 
was  of  sound  mind  and  disposing  memory.  Met  Mayo 
first  twenty-five  or  thirty  years  ago.  Did  business  for 
him  before  that  as  attorney  at  law.  On  the  day  he 
signed  the  instrument  it  seemed  that  his  mind  was  as 
good  as  ever  it  was ;  as  good  as  it  was  twenty-five  years 
ago.  He  called  witness's  attention  to  something  that  oc- 
curred twenty-five  years  ago,  etc.  His  mind  seemed  to 
be  very  clear.  It  had  been  about  two  years  since  wit- 
ness had  seen  him.  He  was  about  sixty-eight  or  seventy 
years  old.  Propounder  got  witness  to  go  down  there, 
telling  witness  that  Mayo  wanted  him  to  do  some  kind 
of  writing  and  saying  that  he  (the  propounder)  did  not 
know  what  kind  of  writing,  but  that  Mayo  told  him  to 
tell  witness  that  he  wanted  witness  to  write  a  paper 
making  some  disposition  of  his  property.  Witness's 
understanding  was  that  he  wanted  witness  to  write 
deeds,  and  not  being  a  notary  public,  he  carried  Crum 
who  was,  and  told  the  propounder  that  if  Mayo  did  want 
a  will  written  it  would  be  necessary  to  have  witnesses, 
and  told  him  to  see  Dr.  Stovall — see  if  he  could  get  him 
to  go.  Witness  knew  Dr.  Stovall  had  been  down  there 
to  see  Mayo.  One  reason  why  he  wanted  Dr.  Stovall  to 
go  was,  he  wanted  to  see  if  Mayo's  mind  was  right; 
knew  Mayo  had  been  an  invalid  for  some  time  and  could 
not  walk.  Witness  sat  down  by  Mayo,  who  told  him 
what  property  he  had  and  how  he  wanted  it  to  go. 
Witness  took  it  down  and  carried  it  to  Crum  where 
Crum  was  sitting  between  the  doors  in  the  light,  and 
read  it  to  Crum  who  wrote  it  down,  and  after  witness 
carried  it  back  to  Mayo  Mayo  said,  "That  is  just  the 
way  I  want  it."  Witness  is  certain  that  Stovall  was 
there  and  heard  the  •  conversation  between  Mayo  and 
witness ;  does  not  remember  whether  Crum  heard  it  or 
not — thinks  he  did — ^he  was  in  the  house,  etc. 
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G.  W.  WooTEN,  Pate  &  TVarren  and  Martin  &  Smith, 
for  plaintiffs  in  error. 

BusBEE  &  Crum,  C.  C.  Duncan  and  W.  H.  Kjmbrough, 
contra. 


McElRBATH   V,   MiDDLETON. 

1,  The  plalntiflTs  attorney  haa  authority  to  refer  the  matter  in  con- 
troversy in  a  pending  suit  to  arbitration  without  the  special  per- 
mission of  his  client.  Wade  v.  Powell^  81  Ga.  22 ;  1  Am  &  £ng. 
Enc  of  L.  956;  Morse  on  Arbitration, p.  15  et  Beq,\  Weeks  on 
Att'ys,  2233,  and  casea  cited. 

2.  The  evidence  no^  showing  that  the  award  was  invalid  for  any 
reason,  the  verdict  in  opposition  to  the  award  waa  without  evi- 
dence to  support  it.  Jv^dgvaeni  reverted. 
March  26, 1092.    Argued  at  the  last  term. 

Attorney  and  client.  Arbitration  and  award.  Be- 
Judge  Fort.     Dooly  superior  court.     March  term,  1891. 

Mrs.  Middleton  sued  McElreath  for  balance  due  upon 
an  account  for  board,  $96.68,  and  obtained  a  verdict  for 
that  amount.  Defendant's  motion  for  new  trial  was 
overruled,  and  he  excepted.  The  grounds  of  the  mo- 
tion were,  that  the  verdict  was  contrary  to  law,  evidence, 
etc.,  and  contrary  to  the  charge  of  the  court  in  this  : 
The  court  charged  that  if  the  award  of  the  arbitrators 
showed  that  it  was  a  mistake  of  law  it  might  be  re- 
viewed and  corrected,  but  if  it  was  a  mistake  of  the 
facts  or  evidence  it  must  stand;  that  the  jury  could  cor- 
rect a  mistake  of  law  but  not  of  fact. 

The  evidence  for  plaintiff  was :  The  account  was  cor- 
rect and  unpaid.  Defendant,  his  wife  and  children 
boarded  with  plaintiff  several  months,  and  the  suit  was 
for  balance  due  for  board.  Plaintiff  never  submitted 
this  matter  to  arbitration,  nor  did  she  authorize  any 
one  to  do  so  for  her.  Her  husband  and  defendant  had 
an  arbitration  of  certain  disputed  matters  in  relation  to 
their  mercantile  business,  and  she  knew  at  the  time  that 
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the  arbitration  was  in  progress,  but  did  not  know  that 
this  matter  of  board  was  being  arbitrated,  and  if  it  was 
arbitrated  it  was  done  without  her  knowledge  or  con- 
sent. She  did  not  appear  before  the  arbitrators  as  a 
witness  and  did  not  testify  at  all.  The  account  had 
been  placed  in  the  hands  of  Wooten,  a  lawyer,  for  col- 
lection, some  time  previous  to  the  arbitration,  and  it 
was  in  his  hands  at  that  time.  He  was  her  attorney  for 
the  collection  of  this  claim,  both  before  and  after  the 
arbitration.  Her  husband  was  not  her  agent,  and  she 
attended  to  her  own  business.  She  rented  the  hotel, 
paid  for  it  and  managed  it  herself.  She  did  not  receive 
any  of  the  money  paid  her  husband  by  defendant.  The 
account  for  board  was  sued  in  a  justice's  court,  and 
she  was  represented  by  Wooten  there.  The  account 
now  sued  is  the  same.  She  authorized  her  husband  to 
collect  this  account  both  before  and  after  the  arbitration, 
and  in  the  arbitration  her  husband  submitted  the  ac- 
count to  his  wife,  but  she  did  not  authorize  him  to  do 
so.  She  gave  him  the  amount  of  the  account.  On  the 
trial  of  the  arbitration  her  husband  swore  that  as  to  this 
account  being  the  property  of  himself  or  his  wife,  it 
was  SIX  of  one  and  half  a  dozen  of  another.  While  the 
suit  on  the  account  in  the  justice's  court  was  pending, 
matters  of  dispute  arose  between  Middleton  and  defend- 
ant, and  an  agreement  was  made  to  arbitrate.  One  of 
defendant's  attorneys  refused  to  sign  an  agreement  for 
arbitration,  because  the  controversy  between  Mrs.  Mid- 
dleton and  defendant  was  not  included  in  the  submis- 
sion, and  himself  prepared  the  submission  hereafter 
stated,  which  was  signed  by  Wooten  as  the  attorney  for 
Mrs.  Middleton,  because  Middleton  told  him  to  collect 
this  claim,  Wooten  supposed.  Mrs.  Middleton  did  not 
authorize  Wooten  to  submit  this  matter  to  arbitration. 
The  suit  in  the  justice's  court  was  dismissed  and  the 
cost    paid  by   Middleton.     Middleton    testified,  among 
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other  things,  that  if  defendant  had  paid  the  full  amount 
of  tho  award  rendered  against  him,  the  present  suit 
would  never  have  been  brought.  The  day  before  the 
arbitration  MeElreath  stated  to  a  witness  that  he  owed 
Mrs.  Middleton  the  amount  of  the  account  but  would 
not  pay  it  until  their  indebtedness  to  him  was  settled. 
The  defendant  introduced  a  submission  to  arbitration, 
award,  and  a  receipt.  The  submission  recited  that  there 
existed  matters  in  controversy  between  Middleton  and 
MeElreath  in  relation  to  the  settlement  of  partnership 
business  between  them,  and  there  was  a  further  matter 
of  controversy  between  Mrs.  Middleton  and  MeElreath 
in  regard  to  a  board  bill,  she  claiming  that  he  owed  her 
for  board  of  himself  and  family,  and  he  claiming  that 
he  owed  her  nothing  and  if  he  owed  any  one  for  board 
it  was  Middleton  and  not  Mrs.  Middleton ;  that  suits 
were  proceeding,  among  them  a  suit  by  Mrs.  Middleton 
in  the  justice's  court  to  enforce  the  account ;  that  all 
parties  were  willing  to  settle  all  their  disputes  and  con- 
troversies without  further  litigation  and  agreed  to  leave 
all  the  matters  mentioned  above,  etc.  to  two  named  ar- 
bitrators, one  selected  by  Middleton  and  his  wife  and 
the  other  by  MeElreath,  and  another  arbitrator  chosen 
by  the  two  arbitrators  first  mentioned;  and  that  the 
parties  further  agreed  that  the  award  should  be  made 
the  judgment  of  the  superior  court  and  should  be  final. 
This  was  signed  by  Wooten  as  attorney  for  Middleton 
and  Mrs.  Middleton,  and  by  attorneys  for  MeElreath. 
The  award  found,  among  other  things,  that  MeElreath 
should  pay  Middleton  $681.09  ;  that  Middleton  should 
pay  the  costs  in  the  suit  of  Mrs.  Middleton  against 
MeElreath;  and  that  MeElreath  was  due  Mrs.  Middle- 
ton  nothing  for  board,  nor  for  anything  else.  The  re- 
ceipt introduced  was  signed  by  Wooten  as  attorney  for 
Middleton,  and  was  for  $531.09  "in  full  payment  of  the 
award  made  by  the  arbitrators  in  the  matters  of  dispute 
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between  R.  8.  Middleton  and  Mrs.  M.  L.  Middleton  awl 
T.  P.  McElreath."  McElreath  testified  :  He  owed  Mrs. 
Middleton  nothing.  He  boarded  at  the  hotel  at  the 
time  in  question,  but  went  there  under  a  contract  of 
board  with  Middleton,  who  was  then  his  partner  in 
business.  The  account  waa  the  same  as  that  which  was 
arbitrated.  Wooten  represented  Mrs.  Middleton  in  her 
suit  in  the  justice's  court,  withdrew  the  suit  for  the  pur- 
pose of  submitting  it  to  arbitration,  and  represented  her 
in  the  arbitration.  Before  the  agreement  to  arbitrate 
Wooten  came  to  see  witness  about  a  submission  to  arbi- 
tration, and  witness  refused  to  agree  unless  the  differ- 
ences between  Mrs.  Middleton  and  himself  were  also 
submitted.  (Wooten  testified  he  did  not  remember  this.) 
Wooten  then  said  he  would  see  Mrs.  Middleton  in  re- 
gard to  it,  and  after  a  time  returned  and  said  she  was 
willing  to  arbitrate,  and  witness  then  agreed  to  submit 
all  their  differences  to  arbitration.  The  reason  why 
there  is  a  differemje  between  the  amount  of  the  award 
and  the  amount  of  the  receipt  is,  that  witness  had  paid 
Middleton  $150,  which  fact  the  arbitrators  lost  sight  of 
in  making  the  award  and  did  not  give  him  credit  for  it, 
and  witness  refused  to  pay  the  award  on  this  account. 
Middleton  agreed  to  deduct  this  amount  from  the  award 
and  did  so,  and  witness  then  paid  it.  On  the  arbitra- 
tion trial  Middleton  swore  that  what  was  his  and  what 
his  wife's  was  six  of  one  and  half  a  dozen  of  another. 
After  the  arbitration  the  justice's  court  suit  was  dis- 
missed and  the  costs  paid  by  Middleton  or  his  wife. 
There  was  other  testimony  for  McElreath,  that  the  board 
bill  was  brought  up  in  the  arbitration,  Mrs.  Middleton 
not  appearing  as  a  witness  ;  that  the  justice  court  suit 
was  dismissed  and  Middleton  paid  the  cost,  etc.  One  of 
the  arbitrators  testified  that  he  did  not  remember 
whether  Mrs.  Middleton's  account  was  submitted  to 
them,  and  that  she  was  not  present. 


Digitized  by  VjOOQ IC 


Reports.]  March  Term,  1892.  87 

Martin  &  Smith,  Busbeb  &  Crum  and  W.  Brunson, 
for  plaintiff  in  error. 
Pate  &  Warren  and  G.  W.  Wooten,  contra. 
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Hart  v.  Respess  et  al.j  administrators.  -^  ^. 

_9«    7771 

1.  Where  land  levied  on  under  a  mortgage  Ji.  fa,  is  insufficient  in 
value  to  pay  the  debt,  and  after  a  claim  thereto  interposed  by  a 
third  person  has  been  adjudicated  against  the  claimant,  a  sale 
under  the  levy  is  prevented  by  another  claim  involving  the  same 
pretended  title,  the  second  claim  being  interposed  by  a  person  to 
whom  the  first  claimant  conveyed  pendente  lite,  a  receiver  may  be 
appointed  to  take  and  hold  possession  of  the  land  and  receive  and 
preserve  the  rents  and  profits  until  the  second  claim  shall  be 
determin3d,  both  claimants  being  insolvent  and  having  claimed 
by  affidavit  in  forma  pauperis  and  without  giving  bond  and  se- 
curity. While  the  mortgagee  has  no  legal  title  to  the  rents  and 
profits,  he  has  an  equitable  claim  upon  the  same  in  so  far  as  they 
may  be  needed  to  dischat^  so  much  of  the  mortgage  debt  as 
cannot  be  realized  out  of  the  corpus  of  the  property,  the  facts  of 
the  case  indicating;  that  the  debtors  are  insolvent  and  the  creditor 
is  likely  to  sustain  loss.  But  in  order  to  a  right  adjudication  of 
the  matter,  the  debtors,  as  well  as  the  claimants,  ought  to  be 
parties  defendant  in  the  suit,  and  direction  is  given  that  they  be 
made*  parties. 

2.  There  was  no  abuse  of  discretion  in  granting  the  injunction  and 
appointing  a  receiver. 

3.  The  evidence  not  being  brought  up  by  brief  as  the  statute  re- 
quires, the  same  is  not  before  this  court  for  consideration,  and 
consequently  the  facts  are  taken  for  true  as  set  out  by  the  plain- 
tiffs in  their  petition.  Judgment  affirmed,  with  directions. 
Bfarch  2^  1893.    Argaed  at  the  last  term. 

Injunction  and  receiver.  Mortgage.  Practice.  Be- 
fore Judge  Miller.  Schley  county.  At  chambers,  July 
17,  1891. 

The  petition  of  J.  R.  Respess  and  Mattie  Hart  as  ad- 
ministrators of  Isaac  Hart,  against  A.  T.  Hart,  alleged 
as  follows :  Into  the  hands  of  petitioners  as  adminis- 
trators came  a  mortgage  given  by  A.  F.  Wiggins  and 
J.  8.  Allums  to  D.  F.  Hart  or  bearer,  dated  September 
24, 1879,  upon  the  wefet  half  of  land  lot  173,  the  south 
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half  of  lot  174  and  tli3  whole  of  lot3  176,  178,  179  and 
206,  the  whole  containing  1,012  1-2  acres  more  or  less, 
in  the  30th  district  of  Schley  county.  The  right  and 
title  to  the  mortgage  was  in  Isaac  Ilart,  their  intestate, 
at  the  time  of  his  death,  and  nothing  had  been  paid 
thereon.  At  the  same  time  he  owned  and  possessed  a 
mortgage  note  given  to  him  by  Thomas  and  Adam 
Smith,  dated  January  4,  1873,  for  the  purchase  money 
of  land  lot  275,  half  of  lot  274  and  half  of  lot  147 
in  the  same  district  and  county,  covering  those  lands, 
not  one  dollar  of  which  had  been  paid.  Petitioners  as 
administrators  foreclosed  the  first  named  mortgage  in 
the  superior  court,  and  obtained  judgment  at  the  October 
term,  1886.  Execution  issued  and  was  levied,  November 
3,  1886,  on  all  the  lands  therein  described  as  the 
property  of  Wiggins  and  AUums.  To  this  levy  a  claim 
in  forma  pauperis  was  interposed  by  M.  E.  Hart,  then  a 
resident  of  Sumter  county,  Ga.,  and  the  issue  thereon 
made  was  tried  at  the  September  term,  1888,  of  Schley 
superior  court,  and  a  verdict  and  judgment  were  ren- 
dered finding  the  property  subject  to  the  excpution. 
Then  the  sheriff  readvertised  the  property  for  sale ; 
whereupon  A.  T.  Hart  interposed  his  claim  in  forma 
pauperis^  and  the  issue  made  thereon  is  now  pending  in 
the  superior  court.  Petitioners  also  foreclosed  the  mort- 
gage against  the  Smiths,  and  obtained  judgment  at  the 
March  term,  1886.  Execution  issued  and  was  levied  by 
the  sheriff,  June  2,  1886,  on  all  the  property  embraced 
in  the  mortgage  as  the  proi)erty  of  Thomas  and  Adam 
Smith.  To  this  levy  A.  T.  Hart  interposed  his  claim  in 
forma  pauperis,  and  the  issue  made  thereon  is  now  pend- 
ing in  the  superior  court.  M.  E.  Hart  was  in  possession 
of  said  lands  from  long  before  the  foreclosure  of  said 
mortgage  until  the  fall  of  1888,  receiving  the  rent, 
issues  and  profit  of  the  same,  of  the  annual  value  of 
$1,200,  under  some  pretended  claim  of  right.     In  that 
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fall  she  abandoned  the  possession,  removing  to  Cali- 
fornia and  leaving  in  possession  A.  T.  Hart,  who  lias 
received  the  rents  and  profits  since  that  time.  M.  E. 
Hart  did  not  file  her  claim  in  good  faith  but  for  the  pur- 
pose of  holding  the  possession;  she  continued  the  claim 
case  from  term  to  term  as  long  as  possible,  that  she 
might  hold  and  cultivate  the  lands  and  receive  the  rents 
and  profits  arising  from  them.  A.  T.  Hart  does  not 
claim  said  land  in  good  faith  as  the  owner,  but  is  seek- 
ing to  hold  possession  under  a  pretended  deed  from 
M.  E.  Hart  who  never  had  any  title  to  the  premises,  so 
that  he  may  as  long  as  possible  receive  the  rents.  At 
the  trial  of  the  claim  case  of  M.  E.  Hart,  A.  T.  Hart  as 
a  witness  swore  that  he  was  acting  as  the  agent  and 
representative  of  M.  E.  Hart,  and  that  he  had  no  in- 
terest in  said  lands  except  as  her  agent ;  but  at  the  very 
time  he  had  in  his  possession  a  deed  from  M.  E.  Hart  to 
himself,  which  was  not  recorded  until  afterwards,  and 
under  which  he  is  now  claiming  title.  After  the  issue 
was  determined  against  M.  E.  Hart,  she  and  A.  T.  Hart 
colluded  and  confederated  by  the  making  of  this  deed 
to  further  continue  and  delay  the  collection  of  the  claims 
of  petitioners.  Neither  of  them  have  ever  in  good  faith 
claimed  the  right  and  title  to  the  premises,  but  have 
held  possession  in  fraud  of  petitioners'  rights.  A.  T. 
Hart  has  no  title  other  than  such  as  he  claims  under  the 
deed  from  M.  E.  Hart,  whose  title  has  been  adjudicated 
in  the  superior  court  as  to  1,012  1-2  acres  of  the  land ; 
and  he  knew  when  he  accepted  the  deed  that  she  had  no 
title,  and  that  her  claim  was  pretended  and  fraudulent. 
The  two  claims  of  petitioners  now  amount  to  nearly 
f20,000,  and  interest  on  them  is  increasing.  The  prop- 
erty on  which  they  are  liens  is  worth  not  over  $7,000, 
and  is  constantly  being  depreciated  in  value  by  cultivat- 
ing and  wearing  out  the  land,  by  the  houses  and  fencing 
going    to    ruin    and    no   improvements   being  placed 
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thereon,  and  by  the  cutting  and  felling  of  timber  by 
A.  T.  Hart  and  his  tenants.  If  the  property  were  sold 
it  would  not  pay  the  amount  due  on  the  liens.  The 
rents  and  profits,  of  the  value  of  f  1,200  or  other  large 
sums,  should  in  equity  be  appropriated  to  the  payment 
of  petitioners'  claim,  the  corpus  being  wholly  insufficient. 
M.  E.  Hart  is  a  non-resident,  and  she  and  A.  T.  Hart 
are  utterly  insolvent,  and  would  be  unable  to  respond 
to  an  action  for  damages  from  the  interposition  of  a 
frivolous  claim.  Waiving  discovery,  petitioners  pray 
for  injunction  restraining  A.  T,  Hart  and  his  agents, 
tenants  and  employees  from  cutting  or  felling  timber 
on  the  premises,  or  from  otherwise  committing  waste 
thereon,  and  restraining  him  from  conveying  or  dispos- 
ing of  any  of  the  lands;  that  the  claim  cases  now 
pending  be  merged  into  this  litigation,  and  the  rights  of 
the  parties  be  settled  under  decree ;  that  a  receiver  be 
appointed  to  take  charge  of  and  rent  out  the  premises, 
and  hold  the  rents  subject  to  the  court's  order ;  for 
decree  that  the  lands  are  subject  to  petitioners'  liens, 
and  for  order  that  they  be  sold,  and  the  proceeds  of 
sale  and  the  rents  be  applied  thereto,  etc.  Attached  as 
exhibits  are  copies  of  various  papers  referred  to  in  the 
petition.  It  was  first  presented  to  Judge  Port,  who 
certified  that  he  was  disqualified  from  presiding  because 
of  interest. 

There  was  a  demurrer  on  the  grounds  that  there  is 
no  equity  in  the  petition  ;  that  it  shows  that  litigation 
is  already  pending  regarding  the  subject-matter;  that 
the  allegations  are  too  vague  and  uncertain  for  a  legal 
judgment;  that  it  is  directed  alone  against  A.  T.  Hart, 
but  charges  such  fraud  and  collusion  and  such  interest 
in  the  lands  as  would  necessarily  make  Mary  E.  Hart  a 
party ;  and  that  petitioners  have  a  clear  common  law 
remedy.  There  was  also  a  plea  setting  up  the  pendency 
of  the  claims  of  A.  T.  Hart. 
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A.  T.  Hart  answered :  He  was  no  party  to  the  fore- 
closure proceeding,  was  not  notified  of  it,  and  is  not 
bound  by  it.  The  mortgage  and  notes  given  to  D.  F. 
Hart  had  long  previously  been  cancelled,  annulled  and 
abandoned,  and  at  the  time  of  foreclosure  had  no  legal 
force  or  eftect,  for,  after  D.  F.  Hart  had  taken  the  mort- 
gage and  notes  and  had  put  the  mortgagors  in  posses- 
sion, the  lands  had  been  sold  by  the  U.  S.  marshal  for 
the  southern  district  of  Georgia  under  a  valid,  subsisting 
and  unpaid  execution  in  favor  of  S.  J.  Armstrong 
against  Isaac  Hart  (complainants'  intestate),  D.  F.  Hart 
and  others,  issued  out  of  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Georgia,  as  the  prop- 
erty of  D.  F.  Hart,  and  purchased  at  that  sale  by  Mary 
E.  Hart ;  and  under  that  sale,  on  July  4,  1882,  AUums 
and  Wiggins  were  turned  out  of  possession  by  the  U.  S. 
marshal,  and  Mary  E.  Hart  placed  in  possession,  she 
having  paid  a  valuable  consideration  for  it.  Under  that 
purchase  she  continued  to  hold  the  possession  and  re- 
ceive the  rents,  profits  and  issues  as  her  own  absolute 
property,  until  March  24, 1888.  The  Armstrong  execu- 
tion was  a  valid  subsisting  lieu  on  the  lands  at  said  time 
and  long  anterior  to  the  sale  by  D.  F.  Hart  to  Wiggins 
and  Allums,  and  before  the  execution  of  the  mortgage. 
Since  their  dispossession  Allums  and  Wiggins  have 
abandoned  all  claim  or  interest  in  the  lands,  have  exer- 
cised no  acts  of  ownership  or  control,  and  have  admitted 
no  indebtedness  on  account  of  the  mortgage  and  notes, 
all  of  which  was  well  known  to  Isaac  Hart  in  his  life- 
time and  to  complainants  since  his  death ;  nor  did  they 
ever  pay  anything  whatever  on  account  of  said  pur- 
chase, both  being  utterly  insolvent.  If  D.  F.  Hart  ever 
made  them  any  deed  for  the  lands,  this  defendant  does 
not  know  of  it,  and  complainants  have  made  no  exhibit 
of  it.  On  ths  trial  of  the  claim  interposed  by  Mary  E. 
Hart  the  only  evidence  of  title  in  Wiggins  and  Allums 
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was  their  possession  of  the  land  prior  to  its  sale,  and  its 
purchase  by  Mary  E.  Hart.  Respondent  did  testify  on 
that  trial  that  he  was  the  agent  of  Mary  E.  Hart  to  get 
up  evidence  in  support  of  her  claim,  particularly  the 
Armstrong  execution  on  which  her  title  rested  and 
without  which  her  deed  could  not  be  introduced  in  evi- 
dence ;  but  he  denies  that  he  then  swore  that  he  had  no 
other  interest  but  as  agent  for  Mary  E.  Hart.  He  had 
made  all  sorts  of  efforts  to  get  this  execution  and  was 
unable  to  find  it,  it  having  been  mislaid  by  one  of  the 
plaintiffs'  counsel ;  and  on  that  account  only  the  prop- 
erty was  found  subject.  Respondent  has  obtained  it 
within  the  last  five  or  six  months.  On  March  24, 1888, 
finding  Mary  E.  Hart  in  possession  of  the  land  as  the 
owner,  knowing  her  title  was  good  and  perfect,  he  pur- 
chased it  from  her  in  good  faith,  paying  her  for  it 
$5,250,  and  she  executed  and  delivered  to  him  her  deed 
for  the  same.  He  took  possession,  not  to  hinder  or  de- 
lay creditors  nor  to  get  the  mere  use  or  rents  of  the 
land,  but  as  the  absolute  owner,  believing  that  he  re- 
ceived a  perfect  title  as  against  the  world.  He  has  con- 
tinued and  is  now  in  possession,  receiving  the  rents, 
issues  and  profits,  controlling  the  same  as  absolute  owner. 
"Whether  any  deed  was  ever  made  to  Thomas  and  Adam 
Smith  by  Isaac  Hart  respondent  does  not  know.  They 
only  remained  in  possession  under  the  agreement  of 
sale  to  them  a  very  short  time,  when,  failing  to  comply 
with  their  contract  and  being  wholly  insolvent,  the 
trade  was  rescinded  ani  possession  of  the  land  was  re- 
stored to  Isaac  Hart,  and  they  have  had  no  possession  or 
control  of  it  since  1874  ;  and  these  lands  were  sold  at  the 
same  time  with  the  balance  of  the  tract,  as  the  property 
of  D.  F.  Hart,  and  purchased  by  Mary  E.  Hart  and  posses- 
sion thereof  taken  under  the  marshal's  deed,  which  fact 
was  as  well  known  to  complainants  when  they  foreclosed 
that  mortgage  as  to  anybody  else.     They  were  not  in 
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possession,  they  were  not  claiming  the  land,  they  had 
no  claim  on  it ;  but  the  whole  thing  was  rescinded  long 
before  the  purchase  by  Mary  E.  Hart.  This  land  also 
was  conveyed  by  her  to  respondent  on  March  24,  1882. 
It  is  true  that  Isaac  Hart  was,  at  the  rendition  of  the 
Armstrong  judgment  and  the  issue  of  the  execution,  the 
owner  of  the  land  in  controversy,  known  as  the  mill 
property,  as  he  was  when  he  traded  with  the  Smiths  for 
part  of  the  land ;  but  at  the  time  of  the  mortgage  of 
Allums  and  Wiggins  to  D.  P.  Hart,  or  before,  the  title 
had  come  to  D.  F.  Hart  who  also  was  a  defendant  in 
this  execution.  Thus  the  United  States  marshal  for  the 
southern  district  of  Georgia,  on  February  1,  1876,  sold, 
under  the  Armstrong  execution,  lots  174,  175, 176, 177, 
178,  179  and  206  in  the  30th  district  of  Schley  county, 
as  the  property  of  Isaac  Hart,  when  the  same  was  bid 
off  by  B.  J.  Wilson,  the  owner  of  the  execution, 
together  with  a  storehouse  and  lot  in  Americus,  as  the 
property  of  Isaac  N*.  Hart,  another  of  the  defendants  in 
the  execution  and  the  husband  of  Mary  E.  Hart.  After- 
wards B.  J.  Wilson  agree!  with  Isaac,  D.  F.  and  Isaac 
N.  Hart  to  reconvey  the  lands  and  Americus  property 
upon  the  payment  to  him  of  $1,200,  and  to  sell  and 
transfer  the  execution,  having  still  a  large  balance  due 
on  the  same,  for  $800 ;  and  as  they  did  not  have  the 
money,  they  induced  Barney  Parker  and  0.  0.  Sheppard 
to  advance  it,  and  Wilson  conveyed  them  the  land  and 
transferred  them  the  execution  as  security  to  them  for 
the  money  so  advanced.  Afterwards  D.  F.  Hart  paid 
Parker  and  Sheppard  the  $1,200  for  the  reconveyance 
of  the  mill  tract,  and  they  on  September  20,  1877,  con- 
veyed the  lands  composing  the  mill  tract  by  deed  to 
D.  F.  Hart,  which  deed  is  exhibited;  the  deed  from 
Wilson  to  Parker  and  Sheppard  has  been  lost  or  de- 
stroyed without  ever  having  been  recorded.  On  March 
30,  1879,  Mary  E.  Hart  paid  to  Parker  and  Sheppard 
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the  amount  of  money  they  had  advanced  and  paid  for 
her  to  B.  J.  Wilson  for  the  transfer  of  the  execution 
to  her,  the  same  being  f  800  open  and  unsatisfied  then, 
as  it  is  now  for  a  much  larger  sum ;  and  having  so  paid 
said  sum,  Parker  and  Sheppard  transferred  the  execu- 
tion in  writing  to  her.  On  July  4,  1882,  for  the  pur- 
pose of  collecting  the  balance  due  on  this  execution, 
she  caused  to  be  sold  thereunder  by  the  United  States 
marshal,  as  the  property  of  D.  F.  Hart,  the  same  lots 
174, 175, 176, 177,  178, 179  and  206  in  the  30th  district, 
the  same  having  been  previously  levied  by  her  direction 
and  advertised  according  to  law,  at  which  she  became 
the  purchaser,  and  the  marshal  executed  her  a  deed,  and 
immediately  afterwards  forcibly  ejected  Allums  and 
Wiggins  who  held  under  D.  P.  Hart.  All  of  this  was 
done  with  the  knowledge  and  acquiescence  of  Isaac 
Hart  and  was  acquiesced  in  up  to  his  death,  as  well  as 
by  D.  P.  Hart  and  by  Allums  and  Wiggins,  Mary  E. 
Hart  being  in  possession  all  the  time  and  receiving  all 
the  benefits  thereof  as  the  absolute  owner  up  to  the 
time  she  sold  to  respondent.  Respondent  did  file 
his  claim  in  forma  pauperis^  but  it  is  not  true  that  he 
was  insolvent.  He  did  have  property  at  that  time  ;  he 
owned  this  land  and  other  property ;  but  he  was  unable 
really  to  give  security,  and  had  to  make  the  claim  in 
this  way  in  order  to  interpose  it  at  all.  Since  then  his 
wife  has  died  leaving  her  separate  estate  which  has  come 
to  his  possession  by  purchase  from  her  and  him,  and  it  is 
now  his  individual  property  of  the  value  of  f4,000. 
There  is  but  one  mortgage  on  any  of  his  property, 
which  is  for  f  1,200  and  not  due  until  October,  1895, 
and  is  on  600  acres  of  land  in  Marion  county.  He  has 
good  and  solvent  notes  on  other  persons  largely  in  ex- 
cess of  that  amount.  The  property  acquired  from  his 
children  that  belonged  to  his  wife,  the  mill  property 
and  all  the  balance  of  his  property  is  entirely  uniu- 
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cumbered,  and  without  this  he  is  entirely  free  from  all 
debts ;  and  hence  he  answers  that  he  is  perfectly  solvent 
and  able  to  respond  to  all  past  claims  that  may  come  or 
be  made  on  him.  It  is  not  true  that  he  has  been  guilty 
of  any  waste  on  the  lands  or  that  he  is  letting  them  fall 
into  dilapidation ;  on  the  contrary  he  is  keeping  up  the 
plantation  and  improving  it  largely  and  beneficially  as 
any  other  owner  of  property.  He  has  cut  no  timber 
except  as  it  was  necessary  for  firewood  or  plantation 
uses;  and  instead  of  depreciating,  it  has  enhanced  in 
value  by  reason  of  the  improvement  he  has  made  on  it 
and  the  condition  in  which  he  has  kept  it,  as  well  as  by 
reason  of  the  general  enhancement  in  value  of  all  other 
lauds ;  such  enhancement  being,  however,  largely  if 
not  wholly  due  to  his  own  attention  and  care. — By  way 
of  cross-petition  he  says  that  neither  he  nor  Mary  E. 
Hart  were  parties  to  the  foreclosure  proceedings,  and 
had  no  notice  of  the  same  and  no  right  to  intervene. 
At  that  time  respondent  had  no  interest  in  the  matter 
one  way  or  the  other.  The  foreclosure  proceedings 
"were  illegal  and  done  for  the  purpose  of  in  good  faith 
collecting  said  mortgages  in  this  indirect  way  that  they 
could  not  be  directly  by  an  attack  on  the  title  of  the 
said  Mary  E.  Hart,  in  a  proper  proceeding  for  that  pur- 
pose wherein  she  would  be  a  party  and  heard  in  support 
of  her  title.**  The  proceedings  were  void  because  the 
petition  for  foreclosure  was  presented  to  Judge  Port, 
then  the  presiding  judge  in  that  court,  who,  although 
then  disqualified  as  he  is  now  by  reason  of  his  interest 
in  the  litigation,  granted  the  rule  nisi^  to  which  neither 
Mary  E.  Hart  nor  respondent  could  object,  they  not 
being  parties  and  having  no  notice.  Respondent  sub- 
mits that  the  grant  of  the  rule  nisi  was  null  and  void, 
and  formed  no  predicate  for  the  rule  absolute  afterwards 
granted,  and  which  itself  is  also  void  for  want  of  a  legal 
judgment  nisi.    The  mortgagors  or  defendants  in  the 
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foreclosure  proceedings  never  appeared  in  answer  to  the 
rule  nisi,  having  no  interest  in  the  same,  nor  were  the 
proceedings  taken  for  the  purpose  of  affecting  them  hut 
to  affect  the  title  that  respondent  holds  under  Mary  E. 
Hart.  The  whole  proceedings  were  grossly  iniquitous, 
without  foundation,  and  without  notice  to  Mary  E.  Hart 
the  owner  of  the  lands.  <<The  mortgages  notes  have 
been  cancelled  and  abandoned  and  at  an  end  on  the  trial 
of  the  said  claim  case  in  the  superior  court  of  said  county 
wherein  Mary  E.  Hart  was  claimant  resulting  in  the 
verdict  condemning  the  property  as  aforesaid  and 
wherever  neither  the  said  Mary  E.  Hart  nor  this  re- 
spondent could  go  between  or  be  heard  for  the  reasons 
aforesaid."  Mary  E.  Hart  is  a  material  and  necessary 
party  to  this  proceeding.  Respondent  prays  that  the 
judgments,  foreclosure  proceedings,  levies,  claims  and 
judgment  on  the  same  be  set  aside  as  null  and  of  no 
force  against  respondent  or  Mary  E.  Hart  and  the  land 
in  dispute,  and  that  the  mortgages  and  judgment  and 
order  of  court  based  on  the  same  be  forever  enjoined. 
By  amendment  he  prays  that  the  judgment  on  the  ver- 
dict fiuding  the  property  subject  be  set  aside  and  a  new 
trial  be  granted,  on  the  ground  that  at  the  trial  the 
claimant,  M.  E.  Hart,  could  not  produce  and  put  in  evi- 
dence the  Armstrong  execution,  after  having  made  the 
most  diligent  search  and  after  moving  for  a  continuance 
on  account  of  the  absence  of  the  execution,  which  was 
denied ;  the  execution  having  subsequently  been  found, 
and  respondent  contending  that  had  it  appeared  in  evi- 
dence the  result  would  have  been  different. 

After  the  hearing,  the  judge  granted  an  injunction 
until  the  further  order  of  the  court,  restraining  A.  T. 
Hart,  his  agents  and  confederates,  from  cutting  or  fell- 
ing any  timber  on  any  of  the  lands  in  dispute  or  from 
committing  any  waste  thereon,  and  also  restraining  him 
from   conveying    or   disposing  of  any   of    said   lands. 
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As  to  the  lots  of  land  embraced  in  the  claim  tiled  by 
M.  E.  Hart  and  found  subject  to  the  mortgage  execution 
against  Wiggins  and  Allums,  a  receiver  was  appointed 
and  ordered  to  preserve  and  protect  said  property  from 
waste  and  trespass,  to  collect  the  rents  for  the  ensuing 
year,  and  to  keep  them  until  further  order,  but  not  to 
interfere  with  the  proper  possession,  use  and  cultivation 
of  said  lands  by  any  renters  or  tenants  thereof  during 
the  ensuing  year.  The  application  for  receiver  of  the 
lands  described  in  the  execution  against  the  Smiths,  and 
for  the  collection  of  the  rents  of  the  same,  was  refused. 
A.  T.  Hart  excepted.  The  evidence  as  it  comes  to  this 
court  is  not  briefed.  The  greater  portion  of  it  consists 
of  affidavits  and  documents  each  of  which  is  made  a 
part  of  the  record  by  order  of  the  judge. 

R.  F.  Lyon,  for  plaintiff  in  error. 
GusTiN,  QuERRY  &  Hall,  B.  P.  HoLLis,  E.  A.  Hawkins^ 
Butt  &  Lumpkin  and  W.  H.  McCrory,  contra. 


RoNSHEiM  &  Brothers  v.  Brimberry. 

The  charge  of  the  court  waa  warranted  by  the  eyidence,  and  in  the* 
absence  of  a  reqnest  to  charge  more  Bpecifically,  was  full  enough 
to  cover  the  substantial  issues  in  the  case;  and  the  verdict  was 
not  contrary  to  law  or  to  evidence.  Judgment  affirmed, 

March  26»  1S92.    Argued  at  the  last  term. 

Cliarge  of  court.  Verdict.  Before  Judge  Bower. 
Mitchell  superior  court.     November  term,  1890. 

This  was  a  suit  on  an  account  for  clothing  sold.  It 
was  defended  on  the  ground  that  the  sale  was  made  on 
agreement  that  the  defendant  might  return  such  of  the 
goods  as  did  not,  in  quality  and  style,  equal  the  samples 
exhibited  to  him  by  the  plaintiffs'  agent,  and  the  clothing 
was  to  be  shipped  in  one  lot  and  without  delay ;  but 
that  it  was  shipped  in  two  lots  at  difterent  times  and 
after  considerable  delay,  parts  of  suits  in  the  first  lot 
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being  withheld  until  the  second  shipment;  that  the 
greater  portion  of  the  clothing  was  inferior  in  style  and 
quality  to  the  samples ;  and  that  the  defendant  paid  the 
plaintiffs  for  such  of  the  goods  as  he  retained,  and 
shipped  the  rest  back  to  them  in  a  reasonable  time.  The 
evidence  was  conflicting.  The  jury  found  for  the  de- 
fendant.  The  plaintiffs  moved  for  a  new  trial  on  the 
general  grounds,  and  because  of  numerous  alleged  errors 
in  the  judge's  charge,  especially  in  that  it  excluded 
from  the  consideration  of  the  jury  the  questions  mainly 
relied  on  by  the  plaintiffs,  and  in  that  it  was  not  justi- 
fied by  the  evidence  in  the  submission  of  certain  issues. 
The  motion  was  overruled. 

Spence  &  TwiTTY,  by  brief,  for  plaintiffs. 
I.  A.  Bush,  by  brief,  for  defendant. 


Valentine,  constable,  v.  Kwilecki  et  aU 

If  pending  a  rule  in  the  superior  court  against  a  constable  forfailure 
to  make  the  money  on  certain  justice's  court  fi^fas.  in  his  hands, 
he  puts  himself  in  default  by  failing  to  sell,  without  any  legal  ex- 
cuse, the  property  on  which  he  had  levied  the  JL/as.  previously 
to  the  rule  being  brought,  such  default  may  be  alleged  by  way  of 
amendment  to  the  rule,  and  the  rule  may  be  made  absolute  as  a 
consequence  of  that  default  together  with  his  omission  to  take  a 
forthcoming  bond  or  retain  possession  of  the  property  levied 
upon,  which  omission  occurred  before  the  rule  was  brought. 
March  26, 1892.   Argued  at  the  last  term.  Judgment  affirmed. 

Rule  against  constable.  Amendment.  Practice.  Be- 
fore Judge  Bower.  Decatur  superior  court.  May  ad- 
journed term,  1891. 

The  petition  alleged  that  Valentine,  the  constable  of 
the  1188th  district  G.  M.,  had  had  two  Ji.fas.  of  Kwi- 
lecki and  Russell  against  Reynolds,  issued  from  the  jus- 
tices' courts  of  the  513th  and  635th  districts  G.  M.,  in 
his  hands  long  enough  to  have  made  the  money  due, 
and  had  not  done  so,  and  that  the  defendants  in  Ji.  fa. 
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resided  in  the  1188th  district.  Rule  nm  was  granted 
May  13,  1891.  The  respondent  in  his  answer  denied 
that  he  had  had  the  Ji.  fas.  a  sufficient  time  to  make  the 
mouey^  and  stsled  that  be  levied  t]tej£./ii.  upon  auffi- 
cient  property  to  pay  the  claim,  but  the  property  was 
claimed  by  Powell  Brothers  and  held  up  until  the  first 
Saturday  in  May,  1891,  when  the  same  was  dismissed, 
and  respondent  is  proceeding  to  advertise  for  same  [sale] 
on  next  sale  day,  which  will  be  the  first  Tuesday  in 
June,  1891,  at  which  time  he  will  sell  the  same  unless 
stopped  by  legal  process.  An  amendment  to  the  original 
rule  alleged  as  follows  :  The  constable  levied  the  ^./rw. 
October  20,  1890,  and  Powell  Brothers  filed  claims 
which  were  returned  to  the  justice's  court  of  the  district 
for  trial,  the  constable  failing  to  require  a  forthcoming 
bond  from  claimants  or  any  one.  At  the  May  term, 
1891,  of  the  justice's  court  the  claims  were  withdrawn, 
and  the  constable  advertised  the  property  for  sale  on 
the  first  Saturday  in  June,  1891,  notifying  the  plaintifts 
to  be  present  and  bid  on  the  property.  On  said  sale 
day  plaintifts  by  their  attorney  were  present,  but  the 
property  was  not  forthcoming  to  be  sold,  but  in  lieu  of 
it  Valentine  accepted  a  bond  in  the  sum  of  $100,  signed 
by  Maston  O'Neal  as  principal,  and  another  as  security, 
indemnifying  him,  the  constable,  against  any  judgment 
or  decree  that  might  be  rendered  by  this  court  against 
the  constable  in  this  rule,  and  instead  of  selling  the  prop- 
erty left  it  in  the  custody  and  control  of  O'Neal,  who  is 
not  a  party  in  any  respect  tothe^./a5.  or  claims  and 
who  is  now  using  the  property,  when  it  should  have 
been  sold  and  appropriated  to  the  Ji.  fas.  This  amend- 
ment was  allowed.  An  amended  answer  admitted  the 
return  of  the  claims  to  the  1188th  district  and  notifica- 
tion to  plaintifts'  attorney  that  it  had  been  done,  and 
stated  that  f  he  cases  were  continued  from  term  to  term 
to  eftect  "the  settlement  ottered  by  M.  O'Neal  until  the 
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claim  was  withdrawn  by  Captain  Gurley,  and  it  was 
tlien  for  the  first  time  I  learned  they  were  returned  to 
the  wrong  court."  The  answer  admitted  the  taking  of 
the  indemnifying  bond  and  refusal  to  sell  after  adver- 
tisement, as  stated  in  the  amended  rule.  Upon  the 
hearing  defendant's  counsel  moved  to  strike  the  amend- 
ment to  the  rule,  on  the  ground  that  it  set  out  a  new 
and  distinct  cause  of  action,  which  motion  was  over- 
ruled, and  defendant  excepted. 

It  was  admitted,  pending  the  trial,  that  advertisement 
for  the  sale  of  the  property  was  made  the  first  Saturday 
in  June,  1891,  and  the  constable  had  the /./as.  in  his 
possession  on  that  day;  that  the  claims  of  Powell 
Brothers  were  on  the  first  Saturday  in  May,  1891,  at  the 
justice  court  of  the  1188th  district,  withdrawn  by  Gurley, 
attoriiey  representing^  the  claimants  ;  that  the  magistrate 
entered  on  his  docket  "claim  withdrawn,"  and  a  judg- 
ment for  costs  was  entered  up  by  plaintiffs'  attorney ; 
that  claimants'  attorney  took  no  order  transferring  the 
claim  to  any  other  court,  insisting  that  the  above  named 
court  had  no  jurisdiction  of  the  claims,  for  the  reason 
that  the  /.  fas.  emanated  from  justice  courts  of  differ- 
ent districts ;  that  soon  after  the  levies  were  made,  in 
October,  1890,  O'lfeal,  attorney  for  claimants,  promised 
plaintiffs'  attorney  repeatedly  that  he  would  pay  off  the 
/./a5.,  as  he  had  knowingly  bought  the  property  sub- 
ject to  the  liens  of  plaintiffs' judgment — thereby  dispos- 
ing of  the  claims  and  saving  plaintiffs  the  necessity  of 
attending  court  to  try  them,  and  in  pursuance  of  the 
promise  did  pay  constable's  cost  of  levy,  etc. ;  that  as 
O'Xeal  failed  to  pay  oft  the  fi-fas.  as  promised,  plain- 
tiffs' attorney  put  him  on  notice  that  he  would  attend 
the  court  on  the  first  Saturday  in  May,  1891,  and  press 
the  cases  for  trial,  when  Gurley,  representing  claimants, 
appeared  at  the  court  and  withdrew  the  claims  by  en- 
tering on  the  claim  aflidavit  and  bond  "claim  with- 
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drawn,"  whereupon  plaintiffs'  attorney  entered  up  judg- 
ment for  costs.  O'Neal  stated  in  the  presence  of  the 
court  on  the  trial  of  the  rule,  that  he  did  state  to  the 
constahle,  on  the  first  Saturday  in  June,  1891,  when  the 
property  was  readvertised  to  be  sold,  that  as  plain- 
tiffs had  seen  proper  to  rule  him  for  the  money  in  the 
superior  court,  they  might  get  it  that  way,  and  not  sell 
the  property. 

By  consent  the  case  was  heard  hy  the  judge  without 
the  intervention  of  a  jury.  He  found  against  the  con- 
stable and  ordered  that  he  pay  over  to  plaintiffs  mfi.fa. 
the  amount  due  by  a  day  stated,  or  in  default  show 
cause  why  he  should  not  be  attached  for  contempt.  To 
this  decision  also  the  constable  excepted. 

0.  G.  GuRLEY,  by  brief,  for  plaintiff  in  error. 
No  appearance  contra. 


Westbrook  v.  IIays. 


1.  When  an  execution  baa  been  quashed  at  the  instance  of  a  claim- 
ant as  defective  because  not  conforming  to  the  judgment,  the 
clerk  may  issue  another  execution  which  does  conform  to  the 
judgment;  and  whether  it  be  called  an  original  or  an  alia» 
makes  no  difference.  That  the  judgment  in  this  case  was  not 
dormant,  ia  ruled  in  SmUh  v.  Rua,  79  Qa,  619. 

2.  Where  two  members  of  a  partnership  separately  conveyed  parcels 
of  realty  to  a  third,  and  simultaneously  assigned  to  him  certain 
assets  of  the  partnership  by  an  agreem'ent  under  seal  executed  by 
all  three,  in  which  agreement  the  third  partner  agreed  to  pay  off 
certain  described  indebtedness  of  the  partnership,  to  account  for 
any  surplus  and  to  reconvey  such  redty  if  not  necessary  to  sell 
the  same  to  realize  means  to  pay  off  such  indebtedness,  the  third 
partner  being  a  qujcin  trustee  for  his  copartners  and  accountable  to 
them,  is  not  such  a  bona  fide  purchaser  for  value  of  the  realty  as 
will  be  protected  under  section  3583  of  the  code  from  the  lien  of  a 
judgment  then  existing  against  one  of  his  copartners,  although 
he  had  no  actual  notice  of  the  judgment,  and  although  after  re- 
ceiving the  conveyance  he  may  have  paid  off  with  his  own  means 
debts  of  the  partnership  largely  in  excess  of  the  entire  valuo  of  all 
the  property  real  and  personal  so  conveyed  and  assigned  to  bim, 
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and  may,  with  the  acquiescence  of  hi»  coj>artner8,  have  held  the 
realty,  claiming  it  as  his  own,  more  than  four  years  before 
any  of  it  was  levied  upon  by  virtueol  said  judgment,  there  being 
no  evidence  that  any  accounting  or  settlement  took  place  by 
which  the  realty  was  cleared  of  the  trust  which  characterized  and 
qualified  the  conveyance  under  which  the  third  partner  took  title 
and  held  the  possessioii.  Judgment  affirmed. 

March  2%  1812.    Argued  at  tbalbsl. term. 

Execution.  Bona  fide  purchaser.  Partnership.  Be- 
fore Judge  Bower.  Dougherty  superior  court.  April 
term,  1891. 

Claim  was  interposed  by  Westbrook  to  the  levy  on 
land  of  an  alias  execution.  The  court  directed  a  ver- 
dict finding  the  property  subject,  and  afterwards  denied 
a  new  trial,  and  the  claimant  excepted.  In  addition  to 
the  general  grounds  for  new  trial,  and  a  general  allega- 
tion of  error  in  the  direction  of  the  verdict  by  the  court, 
it  is  insisted  that  the  court  erred  in  admitting  in  evidence 
the  alias  execution  with  the  entries  on  it,  over  the 
claimant's  objection.  It  appears  that  on  July  30, 1866, 
execution  issued  from  the  superior  court  against  John 
R.  Sims  and  Youel  G.  Rust  for  a  principal  sum  with 
interest,  and  for  interest  on  the  principal  sum  from 
December  11th,  1863,  and  also  for  two  other  sums  for 
stamps  and  costs.  It  bears  an  entry  of  levy  dated  March 
3,  1870,  and  another  entry  of  levy  dated  March  1, 1877, 
on  the  land  involved  in  the  present  case ;  also  an  entry 
dated  April  3,  1877,  of  "claim  interposed  by  B.  G. 
Lockett  and  8.  F.  Jennings,"  etc.  On  April  4,  1884, 
the  clerk  made  this  entry  :  "By  the  request  of  Wm.  E. 
Smith,  pl'ftV  attorney,  I  have  amended  this  fi.  fa.  to 
make  it  conform  to  the  judgment,  by  striking  out  the 
words,  'ten  20-100  dollars  for  costs  &  50c.  for  stamps,' 
and  have  issued  an  alias fi,  fa,  in  lieu  of  this  with  all  the 
entries  on  this  fi.  fa.  endorsed  thereon,  and  have  re- 
tained this  in  office  under  sec.  3496  of  the  code."  The 
alias  execution  is  a  copy  of  the  original  with  the  entries 
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above  stated  (except  that  made  by  the  clerk),  and  with 
the  following  additional  entries :  Just  after  the  state- 
ment as  to  the  interposition  of  claim  by  Lockett  and 
Jennings  are  the  words,  "Claim  withdrawn  and  Ji.fa. 
ordered  to  proceed.  W.  E.  S.  October  4th,  1875." 
Also :  "The  foregoing  is  an  alias  ji.  fa,  issued  on  the 
judgment  in  said  case  to  correct  the  orignal^./a.  which 
was  quashed  at  the  October  term,  1883,  Dougherty  su- 
perior court,  because  it  did  not  conform  to  the  judg- 
ment, and  to  make  it  conform  to  the  judgment  in  all 
respects  under  section  3496  of  the  code,  issued,  dated 
and  signed  by  me  this  April  4th,  1884."  This  entry  is 
signed  by  the  clerk.  Also, the  entry  of  levy  dated  April  4, 
1884,  to  which  the  present  claim  was  interposed.  The 
grounds  of  objection  by  the  claimant  were,  that  the  judg- 
ment from  which  the  execution  issued  appeared  to  be  dor- 
mant, and  that  the  execution  which  was  proceeding  is 
neither  an  alias  nor  amended  execution,  there  being  no 
order  for  alias^  application  therefor,  or  affidavit  as  re- 
quired by  the  code,  §3980 ;  nor  was  the  original  execu- 
tion which  the  clerk  amended  levied  and  proceeding. 
"Claimant  insists  that  the  amended  ji.  fa,  could  only 
proceed  under  the  facts  in  this  case,  and  that  the  ji,  fa, 
called  an  alia^  in  this  case  is  not  an  alias  and  could  not 
proceed,  as  the  clerk  could  not  give  life  to  both ;  and 
that,  as  the  original^. /a.  was  amended  first  and  before 
the  so-called  alia^  issued,  it  should  have  been  levie4  and 
proceeded,  and  not  the  so-called  alias  ji,  fa^ 

The  other  grounds  for  new  trial  make  the  question 
whether  the  claimant  and  those  under  whom  he  claims 
were  such  bona  fide  purchasers  for  value  and  in  posses- 
sion without  notice  of  the  judgment  for  four  years  be- 
fore a  legal  levy,  as  to  free  the  land  from  the  lien  of  the 
judgment.  There  was  testimony  that  on  March  80, 
1870,  Y.  G.  Rust  was  in  possession  of  the  property  levied 
on,  Sims,  the  other  member  of  the  firm  of  Sims  &  Rust, 
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then  being  dead.  The  claimant  introduced  a  deed  to 
the  property  in  dispute  from  Y.  G.  llust  to  Jordan  and 
Lockett,  dated  April  19,  1870  ;  a  deed  from  Jordan  to 
Lockett  for  his  interest  in  the  property,  dated  April  23, 
1873  ;  and  a  deed  from  Lockett's  executor  to  the  pres- 
ent claimant,  dated  September  6,  1887,  to  the  property 
in  dispute.  Also,  witnesses  T.  G.  Rust  and  R.  S.  Rust, 
from  whose  testimony  appeared  the  following :  B.  C 
Lockett  went  into  possession  of  the  property  on  the  day 
the  deed  was  made  to  him  and  Jordan,  and  remained 
in  possession  in  his  own  right  under  the  deed  until  his 
death  in  July,  1884,  and  then  his  executor  continued  in 
possession  until  his  sale  to  the  claimant.  The  warehouse 
situated  on  the  land  was  worth  for  rent  an  average  of 
$500  per  annum  ;  the  taxes,  insurance  and  repairs  would 
average  about  $100  per  annum.  Lockett  went  into 
possession  bona  jide^  without  any  fraudulent  purpose  or 
intent,  but  for  the  purpose  of  protecting  himself.  This 
transaction  was  honest,  and  not  for  the  purpose  of 
avoiding  the  debts  of  any  one,  nor  for  the  purpose  of 
injuring,  hindering  or  delaying  any  one.  Y.  G.  Rust 
did  not  tell  Lockett  of  this  judgment.  The  property 
conveyed  to  Lockett  and  Jordan  was  not  sufficient  in 
value,  at  the  time  of  the  transfer,  to  pay  off  the  indebt- 
edness of  Rust,  Johnston  &  Co.  which  was  assumed  by 
Lockett,  and  never  sold  for  enough  to  pay  it  off.  Lock- 
ett paid  all  the  debts  assumed  before  he  died.  Rust, 
Johnston  &  Co.  were  never  sued  on  any  of  their  debts 
that  Lockett  assumed.  Lockett  was  then  amply  solvent. 
Plaintiff's  attorney  admitted  that  it  was  an  honest  and 
bona  fide  transaction.  B.  G.  Lockett  had  been  a  mem- 
ber of  the  firm  of  Rust,  Johnston  &  Co.,  but  that  firm 
had  been  dissolved  and  notice  of  the  dissolution  pub- 
lished anterior  to  this  transaction.  The  value  of  the 
real  estate  transferred  to  Lockett  was,  in  the  opinion  of 
R.  S.  Rust,  about  $11,000.  The  indebtedness  of  Rust, 
Johnston  &  Co.  amounted  to  about  $150,000  or  $200,- 
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000.  The  deed  to  Lockett  was  given  as  a  eoneideratiou 
for  his  settling  up  the  business  of  said  firm  and  assum- 
ing to  pay  its  debts.  The  books  of  the  firm  have  been 
lost,  and  cannot  be  found  after  diligent  and  repeated 
search.  The  amount  received  by  Lockett  from  the  firm 
assets  (amount  not  known)  was  not  suflicient  to  pay  the 
indebtedness  of  the  firm  and  tlie  amount  they  were  in- 
debted to  him.  He  did  not  receive  money  other  than 
from  the  real  estate,  to  pay  the  debts  due  by  the  firm, 
by  a  considerable  amount.  It  was  actually  necessary  to 
use  this  real  estate  for  the  payment  of  the  debts  that  he 
assumed  to  pay.  All  the  money  realized  from  the 
assets  and  from  the  real  estate  was  not  suflicient  to  dis- 
charge the  debts  of  the  firm,  by  some  fifteen  to  twenty 
thousand  dollars.  The  business  was  conducted  by  him. 
Tie  made  all  the  settlements.  lie  received  all  the  money 
and  paid  all  claims  against  said  firm.  He  paid  full  con- 
sideration for  this  property  in  the  discharge  of  the  firm's 
debts.  R.  S.  Rust  did  not  know  what  was  the  actual 
cash  value  that  Lockett  received  from  the  property, 
except  as  shown  by  the  deeds;  but  knows  that  it  was 
very  much  less  than  the  consideration  ($20,000)  named 
in  the  deed  to  Lockett.  Nothing  has  been  collected 
from  the  assets  of  Rust,  Johnston  &  Co.  since  1882. 

The  plaintiff  introduced  a  written  agreement  dated 
April  19,  1870,  and  recorded  June  27,  1870,  between 
B.  G.  Lockett  for  himself  and  L.  A.  Jordan  of  the 
first  part,  and  Youel  G.  Rust  and  Thomas  II.  Johnston 
of  the  second  part,  in  brief,  as  follows:  "The  part- 
nership  heretofore  existing  between  Rust,  Johnston  & 
Lockett  under  the  name  of  Rust,  Johnston  &  Co., 
Rust,  Johnston  &  Lockett  &  T.  II.  Johnston,  have 
been  dissolved,"  and  said  firm  are  indebted  to  Lathrop 
&  Co.  $50,570.77  for  the  payment  of  which  it  is  neces- 
sary to  provide  immediately ;  and  the  parties  of  the 
second  part  have  this  day  conveyed  to  the  parties  of  the 
first  part  a  number  of  lots  of  land  and  the  undivided 
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half-interests  of  Johnston  and  of  Rust  in  several  other 
lots  (giving  the  numbers),  all  in  the  city  of  Albany,  and 
have  also  transferred  and  assigned  to  the  parties  of  the 
first  part  the  debts  due  by  several  named  persons  to 
said  firm,  consisting  of  open  accounts,  notes  and  drafts, 
amounting  in  the  aggregate  to  $50,669.46,  "as  will  more 
fully  appear  by  reference  to  a  schedule  hereto  attached 
and  marked  A."  In  consideration  of  the  premises  it  is 
agreed,  (1)  that  the  parties  of  the  second  part  shall,  as 
soon  as  practicable,  reduce  all  of  the  open  accounts 
mentioned  in  the  schedule  to  acceptances,,  either  of  Rust, 
Johnston  &  Co.  or  other  good  factors,  and  turn  over  the 
same  to  "said  securities  of  the  first  part" ;  (2)  the  par- 
ties of  the  first  part  shall  at  once  assume,  pay  oft*  and 
discharge  the  debt  due  Lathrop  &  Co.,  "to  be  allowed 
thereupon  interest  at  the  rate  of  eighteen  per  centum 
per  annum,  and  that  they  shall  have  the  right  to  reim- 
burse themselves  by  discounting  the  drafts  to  be  turned 
over  to  them  by  said  parties  of  the  second  part  as  above 
set  forth"  ;  (3)  in  the  event  that  there  is  a  surplus  after 
reimbursing  the  parties  of  the  first  part  on  account  ot 
their  payment  of  the  Lathrop  &  Co.  debt,  said  suqjlus 
is  to  be  accounted  for ;  (4)  if  the  assets  are  suflicient  to 
pay  off*  all  indebtedness  of  said  firm  respectively  to  third 
parties,  also  what  may  be  due  each  partner  on  final  set- 
tlement, then  said  conveyances  of  real  estate  are  to  be 
considered  null  and  void,  and  the  parties  of  the  first  part 
are  to  cancel  the  same  and  reconvey  to  parties  respect- 
ively of  the  second  part,  as  they  may  prefer ;  (5)  if  the 
parties  of  the  first  part  shall  be  forced  to  sell  the  real 
estate  conveyed  to  them  as  above  set  forth,  the  balance, 
if  any,  shall  be  accounted  for  to  parties  of  the  second 
part  respectively. 

W,  T.  Jones  and  Hall  &  Hammond,  for  plaintiff*  in 
error. 

"WooTEN  &  "WooTEN,  contva. 
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Johnson  v.  The  State. 

There  was  no  material  error  in  the  charge  of  the  court;  the  evi- 
dence warranted  the  verdict,  and  there  was  no  ^rrorin  overruling 
the  motion  for  a  new  trial.  Judgment  affirmed, 

March  26, 1 882.    Arj^ed  at  the  last  term . 

Criminal  law.  Arson.  New  trial.  Before  Judge 
Bower.     Dougherty  superior  court.     April  term,  1891. 

Indictment  for  arson,  under  the  code,  §4379.  The 
defendant  was  convicted  on  testimony  tending  to  prove 
his  presence  on  the  premises  of  his  father-in-law,  where 
the  burned  barn  and  stockade  were  situated,  on  the  night 
of  the  burning  and  shortly  before  the  fire  was  discov- 
ered, together  with  testimony  showing  that  the  defend- 
ant and  his  wife  had  a  "fulling  out"  and  separated  on 
the  day  preceding  the  burning,  she  going  to  her  father's 
plantation  with  the  father's  consent,  and  the  defendant 
cursing  and  saying,  she  might  move  but  it  would  do  her 
no  good,  because  he  was  going  to  make  their  damned 
hearts  ache  them  before  many  nights  and  days,  and  that 
he  was  <*going  to  kick  up  much  hell  in  Doughorty."  His 
testimony  and  the  statement  he  made  conflicted  with 
the  testimony  for  the  State,  and  tended  to  prove  an  alibi. 
The  State's  testimony  is  to  the  effect,  also,  that  it  was 
improbable  the  burning  could  have  been  accidental. 

To  the  denial  of  a  new  trial,  and  to  the  overruling  of 
his  motion  for  a  verdict  in  his  favor  because  the  corpus 
delicti  was  not  proved,  the  defendant  excepted.  The 
errors  assigned  in  the  motion  for  a  new  trial,  in  addition 
to  the  grounds  that  the  verdict  is  contrary  to  law  and 
evidence,  are  on  the  charge  of  the  court. 

H.  Morgan,  by  brief,  for  plaintiff  in  error. 

W.  N.  Spencb^  solicitor-general,  by  brief,  contra. 
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Fourth  National  Bank  of  Cincinnati  et  aL  v.  Mayer. 
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\vH)  \m'  ^*  "^  joint  judgment  cannot  be  rendered  against  the  defendant  in 

'-^- —  attachment  and  the  garnishee. 

2.  Where  by  the  bill  of  lading  the  goods  are  deliverable  to  the  order 
of  the  consignor,  who  indorses  it  in  blank  and  delivers  it,  together 
with  his  draft  for  the  purchase  price,  to  a  bank,  indorsing  the 
draft  for  deposit  to  his  own  credit,  and  the  bank  thereupon  foi^ 
wards  both  documents  to  another  bank  at  the  place  to  which  the 
goods  are  consigned,  and  a  third  person  pays  the  draft,  receives 
the  bill  of  lading  and  takes  the  goods  as  purchaser,  the  bank  is 
not  a  joint  vendor  with  the  consignor,  but  the  consignor  alone  is 
the  vendor  and  liable  to  the  purchaser  for  any  defect  in  the 
quality  of  the  goods,  or  any  failure  of  an  implied  warranty  as  to 
their  quality.  A  joint  action  against  the  consignor  and  the  bank 
upon  such  warranty  is  not  maintainable. 

3,  AVhere  a  regular  customer  of  a  bank  deposits  with  the  bank  his 
draft  payable  to  his  own  order  and  indorsed,  "  For  deposit  to  the 
credit  of"  the  drawer,  and  the  same  is  entered  to  his  credit  on 
the  books  of  the  bank  and  forwarded  by  the  bank  to  another 
bank  for  collection,  the  drawer,  by  the  course  of  dealing,  having 

*  the  right  to  check  against  such  deposit  and  in  fact  checking 
against  it,  and  his  checks  being  honored,  the  title  to  the  draft 
passes  to  the  first  bank,  and  when  collected  by  the  second,  the 
proceeds  are  not  subject  to  garnishment  at  the  instance  of  a 
creditor  of  the  drawer,  such  proceeds  being  the  property,  not  of 
the  drawer  but  of  the  first  bank.  This  case  is  distinguishable 
from  C.  R.  R.  v.  First  Nat.  Bank,  73  Oa,  383,  and  Freeman  v.  Ex- 
change Banky  87  Go.  45.  Judgment  reversedL 
March  23, 1892,    Argued  at  the  last  term . 

Attachment.  Garnishment.  Judgment.  Practice. 
Indorsement.  Draft.  Before  Judge  Bower.  Dougherty 
superior  court.     April  term,  1891. 

Attachment  was  sued  out  by  Mayer  against  Laidley 
&  Co.  and  the  Fourth  National  Bank  of  Cincinnati, 
Ohio,  on  April  18,  1890,  and  on  the  same  day  a  sum- 
mons of  garnishment  issued  and  was  served  on  the  First 
National  Bank  of  Albany,  and  its  answer  was  traversed. 
At  the  trial  the  following  facts  appeared :  Laidley  & 
Co.,  of  Cincinnati,  Ohio,  sold  and  shipped  to  N.  L. 
Ragan,  of  Albany,  Ga.,  a  car-load  of  meat  for  which  he 
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was  to  pay  on  arrival  at  Albany.  On  the  same  day 
(April  11,  1890)  they  drew  on  Ragan  for  the  price  of 
the  meat,  attaching  to  the  draft  the  bill  of  lading  issned 
at  Cincinnati  to  "ehippers'  order"  with  direction  to 
"notify  N.  L.  Ri;gan,  Albany,  Qa."  indorsing  the  bill 
of  lading  to  the  Fourth  National  Bank  of  Cincinnati, 
and  indorsing  the  draft,  "For  deposit  to  the  credit  of 
F.  A.  Laidlcy  &  Co.,"  which  was  their  regular  indorse- 
ment on  checks  and  drafts  deposited.  The  draft 
was  payable  on  demand.'  It  was  further  indorsed  by 
the  cashier  of  the  Fourth  National  Bank  "for  collec- 
tion and  returns."  Three  days  after  the  date  of  the 
draft  Laidley  &  Co.  deposited  it  with  the  attached 
bill  of  lading  in  their  current  account  with  the  Fourth 
National  Bank,  and  the  amount  of  the  draft  was  cred- 
ited to  them  on  the  books  of  that  bank.  The  deposit- 
slip  contained,  among  other  words,  "All  checks  credited 
subject  to  payment."  The  First  National  Bank  of 
Albany,  as  the  agent  of  the  Fourth  National  Bank,  re- 
ceived for  collection  the  draft  with  the  bill  of  lading 
attached,  and  the  draft  was  paid  and  the  bill  of  lading 
taken  up  with  it  by  Mayer  who  had,  by  purchase  from 
Ragan,  assumed  his  rights  and  liabilities.  The  Fourth 
National  Bank  had  no  knowledge  of  Mayer,  nor  of  the 
condition  of  the  meat,  at  or  before  the  draft  and  bill  of 
lading  came  into  its  possession.  On  April  18, 1891,  the 
meat  was  received  and  inspected  by  Mayer,  and  found 
to  be  damaged  to  the  extent  of  $250 ;  and  he  imme- 
diately sued  out  the  attachment  and  garnishment.  The 
defendants  represented  were  the  two  banks ;  Laidley  & 
Co.  did  not  appear  and  were  not  represented. 

The  judge,  to  whom  the  case  was  submitted  without 
a  jury,  rendered  judgment  for  $250  against  all  the  de- 
fendants. The  two  banks  except,  and  insist  that  so  far 
as  the  judgment  relates  to  them  it  is  contrary  to  law 
and  evidence;  that  the  Fourth  National  Bank  was  the 
owner  of  the  bill  of  lading  and  draft  without  knowledge 
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of  defect,  damages  or  equities  between  the  sellers  and 
purchaser;  and  that  when  the  draft  was  paid  the  money 
belonged  to  that  bank,  and  no  judgment  should  have 
been  rendered  against  it  or  against  its  collection  agent, 
the  First  National  Bank. 

W.  T.  Jones,  for  plaintiiFs  in  error. 
D.  II.  Pope,  contra. 


Savannah,  Pla.  &  Western  Railway  Co.  v.  Watson. 

The  evidence  warranted  the  verdict,  and  there  waa  no  error  in  re- 
fusing a  new  trial.  Judgment  affirmed, 
March  2B,  1892.    Argued  at  the  laat  t^rm. 

New  trial.  Railroads.  Negligence.  Before  Judge 
Hansell.     Brooks  superior  court.     May  term,  1891. 

The  declaration  of  Watson  alleged,  in  brief,  that  he 
was  a  hotel  waiter  and  was  sent  by  the  keeper  of  the 
hotel,  as  was  the  daily  custom  and  as  was  plaintiflTs 
duty,  to  take  dinner  to  the  conductor  of  one  of  de- 
fendant's trains;  that  the  conductor  told  him  to  put  the 
waiter,  upon  which  was  the  dinner,  upon  the  desk  in  the 
cab  car,  and  then  commanded  him  to  leave  the  car;  that 
at  this  time  the  train  was  rapidly  moving  and  he  was 
afraid  to  leave  the  car,  and  told  the  conductor  the  train 
was  moving  too  fast  and  that  he  was  unwilling  to  do 
so,  whereupon  the  conductor  commanded  and  threatened 
that  if  he  did  not  leave  and  jump  from  the  car  he  (the 
conductor)  would  kick  him  off;  and  that  when  plaintiff 
left  the  car  he  was  thrown  violently  upon  the  track, 
jerked  under  the  wheel  of  the  car  and  had  the  bottom 
of  one  of  his  feet  torn  and  cut  oft*,  etc.  He  obtained  a 
verdict  for  $1,650  ;  the  defendant's  motion  for  new  trial 
was  overruled,  and  it  excepted. 

Erwin,  duBignon  &  Chtsholm,  E.  P.  S.  Denmark  and 
S.  T.  KiXGSBERY,  for  plaintiff",  in  error. 
L.  F.  Haddock  and  J.  G.  McCall,  by  brief,  contra. 
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The  Normandalb  Lumber  Company  v.  Knight.  89  m 

m  164 

I  69    ill 

Under  the  constitution  of  this  State,  land  can  be  taken  for  private     i*^^     ^ 
ways  only  in  **  cases  of  necessity."    The  evidence  failing  to  show 
that  the  present  case  is  one  of  necessity,  the  superior  court  did 
not  err  in  sustaining  the  certiorari  and  reversing  the  judgment  of 
thecrdinarj'.  Judgment  affirmed, 

March  96, 1892.    Argued  at  the  last  term. 

Private  ways.  Constitutional  law.  Before  Judge 
Roberts.  Dodge  superior  court.  February  adjourned 
term,  1891. 

The  ordinary  of  Dodge  county  granted  an  application 
of  the  lumber  company  for  the  construction  of  a  tram- 
way over  certain  lands  (see  Acts  1887,  p.  103),  and  upon 
certiorari  his  decision  was  overruled,  to  which  the  lum- 
ber company  excepted.  The  petition  of  the  lumber 
company,  filed  on  May  12,  1890,  alleged  that  it  desired 
to  construct  a  tramway  to  connect  with  the  Normandale 
&  Ocmulgee  river  railway,  for  transporting  lumber,  naval 
stores  and  timber,  over  lot  of  land  73  in  the  14th  dis- 
trict of  Dodge  county,  not  to  exceed  in  width  fifteen 
feet ;  that  the  proposed  line  was  to  start  from  the  main 
line  of  the  Normandale  &  Ocmulgee  river  railway  from 
a  certain  lot,  then  running  through  that  lot  westerly 
through  another  lot  and  striking  the  lot  in  question 
going  through  it  half  way  on  the  northeast  and  south- 
west line  coming  out  at  or  near  northeast  corner  of  op- 
posite line  on  another  lot  (78),  and  (some  word  undeci- 
pherable by  the  reporter)  on  lot  175  in  said  district ;  that 
the  whole  of  said  branch  of  said  railway  would  not  ex- 
ceed five  miles  in  length ;  and  that  one  Cannington 
is  in  possession  of  the  land,  and  J.  N.  Evans  and  Lewis 
Knight  each  claim  to  be  the  owner.  Written  notice  of 
the  application  was  issued  to  each  of  the  three  claim- 
ants, and  they  were  served.  On  the  day  appointed  for 
a  hearing  Knight  demurred  to  the  application  for  insuf- 


Digitized  by  VjOOQ IC 


112  KORMANDALE  LUMBER   Co.    V.   KnIQHT.      [89  Ghu 

ficiency  in  law ;  because  it  did  not  admit  title  to  the  lot 
in  him;  and  because  it  did  not  show  temiinns  of  the 
tramway.  H3  also  filed  objections  to  the  appomtraent 
of  appraisers  and  laying  off  of  the  road  through  lot  73, 
upon  the  ground  that  applicants  could  have  such  way 
over  theic  own  land,  and  there  was  no  "necessity  for 
such,"  and  that  said  right  of  way  did  not  connect  with 
any  railway- in  the  State  but  with  other  tramways.  Ue 
also  prayed  that  a  warrant  issue  directing  the  sheriff  to 
summon  a  jury  to  try  the  question  of  damages.  It  ap- 
pears from  the  judgment  of  the  ordinary  that  the  ground 
of  demurrer  as  to  the  necessity  of  .showing  the  termini 
of  the  tramway  was  remedied  by  amendment  of  the 
application,  without  objection.  In  addition  to  granting 
the  application  and  appointing  commissioners  to  lay  out 
the  right  of  way,  the  ordinary,  at  the  instance  of  Knight, 
ordered  the  issuing  of  the  warrant  for  summoning  a 
jury  to  try  the  question  of  damages.  The  evidence  be- 
fore the  ordinary  was,  in  brief :  The  manager  of  the 
lumber  company  testified  that  that  company  had  built 
a  railroad  from  Normandale  on  the  E.  T.,  Va.  &  Ga.  R.  R. 
to  a  point  on  the  Ocmulgee  river;  that  said  railroad 
was  standard  gauge  and  used  to  transport  lumber  and 
naval  stores  from  the  woods  to  the  company's  mill  and 
still  at  Normandale,  also  to  transport  lumber  to  the 
river,  and  in  carrying  freight  and  passengers  along  the 
line ;  that  said  company  desired  to  build  a  tramway 
about  five  miles  long,  to  commence  at  said  railroad  on 
lot  44,  running  thence  to  lot  175,  where  it  would  termi- 
nate, but  at  what  particular  place  or  site  on  lot  175  he 
did  not  know  and  had  not  determined ;  that  they  wanted 
the  tramway  to  haul  timber  over  to  their  mill  at  Nor- 
mandale ;  that  it  was  necessary  for  the  tramway  to  go 
through  lot  73,  because  it  would  go  through  the  center 
of  the  applicant's  land  in  that  vicinity ;  that  they  could 
build  the  tramway  from  the  point  of  starting  to  said 
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terminal  point  over  their  own  land,  but  it  would  be 
more  expensive;  and  that  a  man  named  Cannington 
was  in  possession  of  the  lot,  and  it  was  claimed  by  peti- 
tioner and  Evans  also.  The  errors  alleged  in  the  peti- 
tion for  certiorari  were,  that  the  ordinary  erred  in  over- 
ruling  the  demurrer  and  in  granting  the  application  and 
appointing  appraisers. 

DeLacy  &  Bishop,  for  plaintiff  in  error. 
Smith  &  Clements,  contra. 


Kbrchner  &  Caldbr  Brothers  v.  Frazier  &  Brother. 

1.  Where  the  movant  for  a  new  trial  makes  out  a  brief  of  evidence 
in  dae  time  and  presents  it  for  approval,  and  it  is  not  approved 
until  the  next  term  of  the  court  solely  because  the  presiding 
judge  fails  sooner  to  satisfy  himself  of  its  correctness,  the  delay 
is  the  act  of  the  court  and  not  of  the  party ;  consequently  such 
delay  is  no  ground  for  dismissing  the  motion  for  a  new  triaL 

2.  There  was  no  abuse  of  discretion  in  granting  a  first  new  triaL 
Ifarch  86i  1899.    Argued  at  the  last  term.  Judgment  (farmed. 

New  trial.  Practice.  Before  Judge  Roberta.  Dodge 
superior  court.     February  adjourned  term,  1891^ 

AJi.fa.  was  levied,  and  a  claim  interposed.  There 
was  a  verdict  finding  the  property  subject.  The  claim- 
ants moved  for  a  new  trial.  By  virtue  of  previous 
orders  this  motion  was  set  down  to  be  heard  on  January 
5,  1891,  but  was  not  heard  then,  nor  was  the  brief  of 
evidence  agreed  upon  or  approved,  as  was  required  by 
previous  orders  setting  the  motion  for  hearing  at  that 
time,  nor  was  the  brief  of  evidence  agreed  upon  or  ap- 
proved until  the  February  adjourned  term,  held  on  May 
9, 1891.  Plaintiffs  moved  to  dismiss  the  motion  because 
there  was  no  order  of  the  court  nor  consent  continuing 
the  motion  or  setting  the  same  for  May  9,  1891,  but  the 
court  overruled  the  motion  to  dismiss,  holding  that  on 
February   17,  1890,  when  the  grounds  of  the  motion 
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were  certified,  counsel  failing  to  agree  upon  the  brief  of 
evidence,  this  failure  carried  the  case  over  to  the  regular 
term  of  the  court  without  any  further  order,  and  that 
the  brief  of  evidence  could  be  approved  by  the  court 
and  was  approved,  counsel  failing  to  agree.  To  this 
ruling  refusing  to  dismiss  the  motion  plaintiffs  excepted. 
The  orders  of  the  court  with  reference  to  the  motion  for 
new  trial,  as  they  appear  in  the  record,  were  an  order  of 
September  13,  1890,  directing  that  the  motion  and  brief 
of  evidence  be  tiled  subject  to  future  approval,  and  that 
the  hearing  be  continued  to  Ifovember  12, 1890,  at  East- 
man, or  at  such  other  time  and  place  as  might  there  be 
ordered  by  the  court,  either  party  having  the  same 
rights  as  if  the  hearing  was  had  during  the  term  of  the 
court  at  which  the  case  was  tried ;  an  order  of  Novem- 
ber 12,  1890,  continuing  the  hearing,  by  consent,  to 
Wednesday  after  the  second  Monday  in  December, 
counsel  failing  to  agree  upon  the  testimony,  at  which 
time  the  motion  would  be  heard  and  the  brief  of  evi- 
dence corrected  and  approved ;  an  order  of  December 
10,  1890,  that  the  motion  be  continued,  under  terms  of 
the  previous  orders,  until  December  22,  1890,  at  which 
time  and  place  the  brief  of  evidence  should  be  corrected 
and  approved  by  the  court ;  and  an  order  of  December 
22,  1890,  continuing  the  hearing  until  January  5,  1891. 
The  brief  of  evidence  was  approved  and  ordered  filed 
May  9,  1891,  and  the  grounds  of  the  motion  certified 
and  approved  November  12,  1890.  At  the  hearing  the 
court  ordered  that  the  verdict  be  set  aside  and  a  new 
trial  granted,  and  the  plaintiffs  excepted. 

DeLacy  &  Bishop,  for  plaintiffs. 
J.  H.  Martin,  for  claimants. 
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Lewis,  Leonard  &  Company  v.  Brown  et  al. 

1.  Sureties  signing  with  their  principal  a  promissory  note  containing!  »  886| 
a  waiver  of  homestead  and  exemption,  are  not  bound  by  the  in-  '  80   116 
strument  where  this  waiver  on  the  part  of  their  principal  is  void  '  i 
by  reason  of  usury  in  the  note  of  which  they  had  no  notice,  the   w  18»| 
note  having  beea  prepared  for  signature  by  the  creditor  who  in-   ^  *^' 
serted  such  waiver  and  delivered  it  to  the  principal  for  the  pur-  loi  287 
pose  of  having  it  executed,  not  by  the  principal  alone,  but  by  the 
sureties  also.    On  this  state  of  facts,  the  court  did  not  err  in  di- 
recting a  verdict  in  favor  of  the  sureties  in  an  action  on  the  note 
brought  by  the  creditor  against  them  jointly  with  their  principal. 

The  secret  taint  in  the  note  rendered  the  risk  of  the  sureties 
greater  than  it  would  have  been  if  the  note  had  been  pure. 

2.  Where  there  are  several  pleas  pleaded  and  the  court  directs  a 
verdict  for  some  of  the  defendants,  the  direction  should  designate 
the  plea  on  which  to  base  it ;  but  omitting  such  designation  will 
not  be  cause  for  a  new  trial  where  the  verdict  is  a  necessary  result 
of  the  evidence. 

3.  The  case  being  controlled  completely  by  the  foregoing  rulings, 
matters  of  defence  relating  to  a  mortgage  taken  by  the  creditor 
from  the  principal  debtor  are  immaterial,  and  there  was  no  error 
in  denying  a  new  trial  Judgment  affirmed, 
Maroh  28, 1892.    Argued  at  the  last  term. 

Principal  and  surety.  "Waiver  of  homestead.  Usury. 
Practice.  Verdict.  Before  Judge  Roberts.  Pulaski 
superior  court.     May  terra,  1891. 

Lewis,  Leonard  &  Company  sued  Brown,  Maulden 
and  McKinney  on  a  joint  and  several  promissory  note 
given  by  the  defendants  to  plaintiffs,  dated  February 
19,  1887,  due  October  1,  1887,  for  $148.71  with  interest 
at  eight  per  cent,  from  maturity  and  ten  per  cent,  at- 
torney's fees,  with  credit  of  $41.18,  November  10,  1887. 
The  note  on  its  face  gave  no  indication  of  suretyship, 
and  contained  the  usual  homestead  waiver.  The  de- 
fendants pleaded  not  indebted.  Brown  pleaded  usury. 
Maulden  and  McKinney  pleaded  that  they  were  only 
sureties  ;  and,  further,  that  the  note  contained  a  waiver 
of  homestead  and  exemption,  which  was  a  consideration 
moving  and  inducing  them  to  sign  it  as  securities,  and 
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they  were  not  aware  the  contract  and  note  was  usurious, 
or  they  would  not  have  signed  it ;  hence  they  are  dis- 
charged, as  their  liability  was  thereby  increased.  There 
was  also  a  plea  that  Brown  gave  to  plaintiffs  a  mortgage 
to  secure  the  debt  upon  the  crop  of  Brown  for  1*887, 
which  was  not  recorded  in  the  time  required  by  law, 
nor  was  there  any  attempt  by  plaintiffs  to  enforce  it, 
and  their  liability  was  increased  as  such  securities  by 
plaintiffs,  and  they  never  would  have  signed  the  note 
had  it  not  been  for  the  giving  of  the  mortgage.  The 
plaintiffs  demurred  to  the  pleas  except  those  of  the  gen- 
eral issue  and  usury,  and  moved  to  strike  them  as  pre- 
senting no  valid  defence.  This  was  overruled.  Plain- 
tiffs introduced  the  note,  and  closed.  Lewis,  one  of 
plaintiffs,  was  introduced  by  defendants,  and  testified: 
The  note  was  given  in  renewal  of  another  which  was 
dated  at  or  about  the  time  stated  in  the  plea,  November 
6,  1885.  The  old  note  was  for  $100  borrowed  from 
witness  by  Brown  at  that  time.  When  witness  loaned 
the  money  he  charged  interest  equivalent  to  about  twen- 
ty-one per  cent.,  and  this  rate  entered  into  the  old  note 
and  into  the  new  one  up  to  the  time  of  maturity,  and 
the  present  note  represents  the  original  $100  and  inter- 
est thereon,  less  the  credit  of  $41.13  on  the  present  note, 
which  credit  was  for  a  bale  of  cotton  made  that  year  by 
Brown  on  the  mortgaged  premises.  Maulden  and  Mc- 
Kinney  were  securities  for  Brown,  as  witness  would  not 
trust  him  alone,  and  looked  to  them  in  giving  the  credit. 
There  was  no  agreement  to  take  a  mortgage  from 
Brown,  and  nothing  was  said  about  a  mortgage  until 
Brown  brought  witness  the  new  note  already  signed  by 
himself  and  the  securities.  Witness  had  tilled  out  the 
printed  form  of  the  note  for  him  and  the  securities  to 
sign,  and  had  given  it  to  him  a  few  days  before.  When 
he  brought  it  back  with  the  names  of  the  securities  on 
it  he  proposed  to  give  witness  a  mortgage  on  his  crop 
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to  secure  it,  which  witness  accepted,  filling  out  the  mort- 
gage for  him.  Witness  did  not  have  it  recorded,  and 
made  no  attempt  to  foreclose  it.  McKinney  testified  : 
Brown  rented  from  him  the  land  which  Brown  culti- 
vated  in  1887 ;  it  was  about  twenty-five  acres,  all  in 
one  field ;  Brown  planted  both  corn  and  cotton  ;  cotton 
in  that  climate  was  usually  planted  in  March  and  April ; 
witness  never  saw  any  planted  in  February ;  corn  was 
generally  planted  in  February  and  March,  and  he  had 
known  it  planted  as  early  as  February  14th ;  when 
planted  so  early  it  required  about  two  or  three  weeks 
for  it  to  come  up,  especially  if  the  weather  was  cold ; 
he  never  saw  a  growing  crop  of  corn  or  cotton  in  Febru- 
ary ;  did  not  know  what  particular  twelve  acres  Brown 
mortgaged  to  plaintiffs. — At  the  conclusion  of  the  evi- 
dence plaintifis'  counsel  said  he  would  not  ask  a  judg- 
ment for  any  part  of  the  usury,  but  would  admit  the 
facts  stated  in  the  plea  as  to  the  usury,  and  asked  the 
court  to  direct  a  verdict  against  all  the  defendants  for 
the  principal  and  lawful  interest  only,  including  fees 
and  costs.  The  court  refused  this  request,  and  directed 
the  jury  to  find  a  verdict  for  plaintiffs  against  Brown 
for  principal,  interest,  costs  and  fees,  excluding  the 
usury,  and  further,  to  find  generally  in  favor  of  the 
other  defendants.     The  plaintiffs  excepted. 

W.  L.  Gricb,  for  plaintiffs. 
Martin  &  Smith,  for  defendants. 


Bush  &  Brother  v.  Rawlins.  ipnTsos! 

Inasranch  as  a  tenant  is  bound  by  law  to  pay  to  the  landlord  the 
stipulated  rent  when  it  becomes  due,  a  promise  by  the  latter  in 
the  rent  contract  that  in  consideration  of  the  faithful  and  prompt 
payment  of  the  rent,  he  will,  as  a  gratuity  on  his  part  alone, 
present  to  the  tenant  as  a  premium  for  the  prompt  payment  of  the 
rent,  and  give  to  him  as  a  gratuity,  all  the  personal  property  rented 
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with  the  plantation,  embracing  amongst  other  things  eight  mules, 
to  be  the  right  and  property  of  the  tenant  in  fee  simple,  is  nudum 
pactum;  and  the  landlord  never  having  consummated  the  gift, 
but  on  the  contrary  having  reclaimed  and  recovered  the  mules 
by  a  possessory  warrant,  the  tenant  acquired  no  title  to  the  same, 
and  cannot  maintain  an  action  of  trover  against  the  landlord  to 
recover  them  or  their  value.  This  being  so,  the  judgment  of 
the  court  below  la  reversed,  with  direction  that  the  action  be 
dismissed  as  in  case  of  nonsuit.  Judgment  reversed, 

'--  March  2S,  1892.    Argned  at  the  last  term. 

Landlord  and  tenant.  Contract.  Title.  Before  Judge 
Egberts.  Dodge  superior  court.  February  adjourned 
term,  1891. 

Trover  was  brought  on  August  6,  1889,  by  Rawlins 
against  Bush  &  Brother.  He  obtained  a  verdict,  and 
the  defendants  excepted  to  the  overruling  of  their  mo- 
tion for  a  nonsuit,  and  to  the  denial  of  a  new  trial.  The 
grounds  of  the  motion  for  nonsuit  were,  that  the  plain- 
tiff had  shown  no  title  to  the  property  (seven  mules); 
that  there  was  no  proof  of  a  conversion,  and  no  proof 
of  any  demand.  Over  objection  of  the  defendants,  the 
plaintiff  introduced  in  evidence  a  contract  executed  by 
Bush  &  Bro.  and  by  the  plaintiff  and  one  Home,  but 
from  which  Home's  name  had  been  erased,  dated  Jan- 
uary 10,  1885,  by  which  Bush  &  Bro.  rented  to  the 
plaintiff'  and  Home,  for  the  year  1885,  a  certain  plan- 
tation, also  <;ertain  wagons  and  carts,  also  eight  head  of 
mules  (naming  them),  also  plows  and  gear,  hoes,  etc.,  75 
head  of  hogs,  more  or  less,  to  raise  on  halves,  and  all 
the  corn  and  fodder  and  1,000  bushels  of  cotton-seed, 
more  or  less ;  for  which  the  plaintiff  and  Home  agreed 
to  pay  Bush  &  Bro.  one  half  of  all  crops  grown  on  said 
farm,  cotton  ginned  and  baled,  and  other  crops  in  barns ; 
Bush  &  Bro.  to  pay  one  half  for  ginning,  baling  and 
ties.  In  consideration  of  the  faithful  and  prompt  pay- 
ment of  the  above  and  foregoing  rent,  upon  its  payment 
Bush  &  Bro.,  "as  a  gratuity  upon  their  part  alone,  will 
present,  as  a   performance  [premium  ?]  for  the  prompt 
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payment  of  said  rent  to  and  given  as  a  gratuity,  all 
the  personal  property  herein  levied  [rented  ?]  by  the  said 
Bush  &  Bro.  to  said  Rawlins  and  Home  for  their  own 
right  and  property  in  fee  simple."  The  plaintiff,  testi- 
fying, proved  the  execution  of  the  contract.  The  name 
of  Home  was  erased  by  an  understanding  between  \vit- 
ness  and  Home.  Home  withdrew  from  the  business, 
transferring  his  interest  in  contract  to  witness,  to  which 
Mr.  Tom  Bush  consented,  and  witness  was  to  take  it  all 
himself.  Knows  the  property  described  in  the  petition; 
it  is  the  same  as  in  the  agreement.  "I  paid  defendants 
half  of  the  crop  as  I  gathered  it  in  1885 ;  paid  'them 
nine  bales  of  cotton,  half  the  com  and  half  of  all  the 
crop  made.  Had  the  cotton  ginned,  packed  and  deliv- 
ered to  Bush ;  the  other  crops  were  delivered  in  the 
bams.  The  crop  was  to  be  paid  for  in  the  fall  of  1885, 
no  particular  time.  Am  not  due  anything  for  rent. 
The  mules  were  taken  out  of  my  possession  by  the 
sheriff.  Next  saw  them  on  the  Bush  plantation.  Heard 
Bush  testify  that  the  property  was  in  his  possession  in 
Jan.,  1886,  and  afterwards  saw  them  on  Bush  plantation 
in  possession  of  Parrott  who  had  rented  from  Bush," 
Cross-examined:  "Don't  know  who  made  the  erasures 
in  the  agreement ;  don't  remember  who  did  it ;  I  did 
not  do  it.  There  were  two  agreements  executed  at  the 
same  time."  (Witness  identifies  the  other  agreement  in 
which  there  are  no  erasures.  It  contains  the  same  pro- 
visions as  the  one  above  recited,  the  differences  being 
that  it  is  dated  January  12,  1885,  and  is  between  Bush 
k  Bro.,  and  the  plaintiff  and  Home.)  "Home  was  my 
brother-in-law.  The  property  in  dispute  belonged  to  de- 
fendants. Home  worked  until  March.  Corn  and  cotton 
gathered  in  October  or  November.  Paid  Bush  one  rent 
in  September  and  in  October  and  November.  The  cot- 
ton was  not  all  gathered.  I  got  nine  bales  cotton,  and 
Bush  got  nine.     The  balance  remained  in  the  patch. 
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Was  prevented  from  gathering  by  Mr.  Bush  sending 
sheriiF  who  levied  distress  warrant  on  it.  Cannot  say 
how  much  corn  I  gathered.  I  hauled  it  in  by  the  wagon- 
load.  I  put  it  in  the  barn.  Don't  know  what  became 
of  the  hogs.  The  plows  and  gear  and  hoes  were  worn 
out.  I  put  the  cotton-seed  in  the  house.  Have  not  had 
possession  of  the  mules  since  about  1st  Nov.,  1885. 
After  the  mules  were  taken  possession  of  by  the  sheriff 
under  the  possessory  warrant,  afterwards  were  taken 
from  me,  it  throwed  me  on  the  ground.  I  couldn't  pay 
anything.  I  had  half-interest  in  the  mules,  and  had 
Home's  half-interest.  I  paid  him  for  it  about  first 
March,  1886.  The  property  was  not  taken  by  my  con- 
sent ;  did  not  go  into  Bush's  possession  by  my  consent. 
Bush  was  not  holding  same  for  my  benefit." 

The  defendants  introduced  the  record  of  a  posses- 
sory warrant  proceeding  instituted  on  November  30, 
1885,  by  the  affidavit  of  T.  J.  Bush  for  Bush  &  Bro., 
against  the  present  plaintiff^  for  eight  described  mules; 
and  it  appears  therefrom  that  on  December  8,  1885,  the 
sherift'  seized  seven  of  the  mules,  and  that  on  December 
17,  1885,  the  justice  who  issued  the  warrant  awarded 
the  possession  of  the  mules  to  Bush  &  Bro.,  provided 
they  should  give  bond  under  the  code,  §4035.  (See  80 
Ga,  584.)  Also,  the  record  of  a  distress  warrant  pro- 
ceeding instituted  on  October  31,  1885,  by  the  affidavit 
of  T.  J.  Bush  for  Bush  &  Bro.,  against  the  present 
plaintiff  and  Home,  for  the  rent  of  the  plantation  for 
that  year,  with  the  levy  by  the  sheriff  on  the  crops 
grown  by  the  tenants.  (See  80  Ga.  588.)  There  was 
testimony  of  T.  J.  Bush  and  Parrott,  tending  to  show 
that  Bush  never  consented  for  Rawlins  and  Horne  to 
change  the  contract  or  for  Horne  to  come  out  of  it,  and 
knew  nothing  about  his  doing  so  ;  that  the  customary 
time  for  the  payment  of  rent  was  on  the  15th  of  Oc- 
tober ;  that  the  rent  was  not  paid  ;  that  the  defendants 
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furnished  much  more  than  the  contract  called  for,  to 
run  the  plantation  ;  that  the  plaintiff'  never  set  up  any 
title  to  the  mules  before  the  suit,  and  made  no  demand 
for  them  as  his  own,  but  tried  to  buy  them  from  T.  J. 
Bush. 

DeLacy  &  Bishop  and  A.  C.  Pate,  for  plaintiffs  in 
error. 
Smith  &  Clements,  contra. 


Grantham  v.  The  State.  fii2^ 

"STml 

1.  The  general  local  option  act  of  September  18th,  1885,  applies  to    lis  756^ 
all  counties  except  those  "where  by  law  the  sale  of  spirituous    ^  ' 
liquors  is  already  prohibited,  either  by  high  license,  local  option     123     18 
or  other  legislation,  so  long  as  these  local  laws  remain  of  force.*'       89   121 
Acts  1884-5,  p.  123.     Local  acts  previously  existing  in  Pulaski     ^  ^^^| 
county  which  provided  that  license  might  be  granted  upon  the 
written  consent  of  two  thirds  of  the  freeholders  or  actual  land- 
owners living  within  three  miles  of  the  place  of  sale,  and  upon 
complying  with  certain  other  requirements,  merely  regulated  but 

did  not  prohibit.  Acts  1875,  p.  330;  Acts  1877,  p.  339.  Conse- 
quently that  county  was  not  excluded  from  the  provisions  of  the 
general  act. 

2.  An  indictment  which  charges  disjunctively  that  the  accused  sold 
a  quantity  of  "spirituous,  malt  or  intoxicating  liquor,"  is  bad  on 
special  demurrer.  The  cases  of  Johnson  v.  The  StaUy  8  Oa,  453,  and 
Hinton  v.  The  Stale,  68  Oa,  322,  are  no  authority  to  the  contrary, 
the  precise  question  not  being  made  and  determined  in  either  of 
these  cases.    See  Sanders  v.  The  State,  86  Oa.  717. 

March  26, 1882.    Argued  at  the  last  term.  Judgment  reversed. 

Criminal  law.  Indictment.  Statutes.  Liquor.  Be- 
fore Judge  Roberts.  Tulaski  superior  court.  May 
term,  1891. 

The  indictment  charged  A.  P.  Grantham  "with  the 
offence  of  misdemeanor,  for  that  the  said  A.  P.  Grant- 
ham, on  the  first  day  of  May,  1890,  in  the  county  afore- 
said, did  .  ,  for  a  valuable  consideration  directly  sell  a 
quantity  of  spirituous,  malt  or  intoxicating  liquor,"  etc. 
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To  the  overruling  of  his  demurrer  the  defendant  ex- 
cepted. The  grounds  of  demurrer  were  :  (1)  The  in- 
dictment is  under  the  general  local  option  law  of  Sep- 
tember 18,  1885,  which  law  is  not  and  could  not  be 
operative  and  of  force  in  Pulaski  county  at  the  time  of 
the  alleged  oftence,  for  that  at  the  time  of  the 
election  in  that  county  under  the  general  local  op- 
tion law,  said  county  had  a  law  whereby  the  sale  of 
spirituous  liquors  was  already  prohibited,  either  by  high 
license,  local  option  or  other  legislation,  to  wit,  the  acts 
of  March  5,  1875,  and  of  February  24, 1877,  which  local 
laws  were  then  and  are  now  of  force  and  effect  and  have 
never  been  repealed,  making  any  election  in  that  county 
under  the  general  local  option  law  null  and  void.  (2) 
No  offence  is  charged  in  the  indictment.  (3)  There  is 
no  allegation  that  the  sale  was  by  retail,  and  there  is  no 
law  requiring  license  to  sell  in  quantities  of  a  gallon  or 
more.  (4)  It  is  not  alleged  to  whom  the  sale  was  made, 
and  the  indictment  is  not  specific  enough  to  put  the  de- 
fendant on  notice  as  to  what  he  is  called  upon  to  defend. 
(5)  There  is  only  one  count  and  two  or  more  offences 
charged  therein.  (6)  It  does  not  appear  which  of  the 
liquors,  intoxicating,  spirituous  or  malt,  defendant  sold. 
(7)  It  is  not  alleged  what  the  valuable  consideration 
was,  and  the  defendant  is  not  put  on  notice  of  what  he 
is  to  answer  as  to  this.  (8)  The  indictment  does  not 
bring  the  defendant  within  the  exceptions  specified  in 
section  8  of  the  act  of  September  18,  1885.  (9)  The 
defendant  is  charged  with  selling  spirituous,  malt  or  in- 
toxicating liquors  disjunctively  instead  of  conjunctively. 

Martin  &  Smith,  for  plaintiff  in  error. 
Tom  Eason,  solicitor-general,  by  Hines,  Shubrick  & 
Felder,  contra. 
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Chancey  et  aL  v,  Henry  et  al. 

In  1870  an  administrator,  having  the  nsual  leave  from  the  ordinary, 
had  power  to  sell  land  belonging  to  the  estate  of  his  intestate,  sub- 
ject to  the  widow's  right  of  dower ;  and  if  the  sale  was  fair  and 
free  from  fraud,  the  purchaser  acquired  good  title  as  against  the 
heirs,  whether  the  widow  was  legally  entitled  to  dower  or  not, 
and  whether  the  dower  was  afterwards  duly  assigned  to  her  or 
not.  If  the  heirs  were  injured  by  reason  of  the  administrator 
recognizing  an  incumbrance  which  did  not  legally  exist,  and  sell- 
ing subject  to  the  same,  their  remedy  was  against  him,  and  not 
against  the  5ona  ./Sd^  purchaser  to  whom  he  sold. 
March  26, 1892.   Argued  at  the  last  term.  Judgment  affirmed. 

Administrator's  sale.  Title.  Dower.  Bona  fide 
purchaser.  Before  Judge  Roberts.  Pulaski  superior 
court.     May  term,  1891. 

The  complainants  were  John  and  E.  J.  Henry ;  the 
defendants  were  Thos.  N.  and  Louisa  Chancey.  The 
contest  was  as  to  a  tract  of  land  of  which  one  Wallace, 
the  father  of  Mrs.  Chancey,  died  seized.  The  complain- 
ants claimed  under  deeds  from  the  administrator  and 
widow  of  Wallace ;  defendants  claimed  as  tenants  of 
the  children  of  Wallace,  and  Mrs.  Chancey  in  her  own 
right  as  heir  at  law.  Upon  the  trial  it  was  admitted 
that  an  order  was  properly  granted  to  the  administrator 
to  sell  the  land  ;  the  sale  was  properly  made,  and  deed 
made  by  the  administrator  to  John  Henry  on  April  7th, 
1870,  conveying  the  land  subject  to  the  dower  of  Mrs. 
Wallace.  On  October  11,  1886,  Mrs.  Wallace  sold 
her  dower  estate  in.  the  lands  to  complainants.  Wal- 
lace left  surviving  him  a  widow  and  nine  children,  all 
of  the  children  being  of  full  age  at  the  time  of  the  trial. 
On  March  28,  1870,  a  homestead  was  properly  set  apart 
to  Mrs.  Wallace  and  the  minor  children  of  Wallace,  out 
of  the  estate  of  Wallace  and  out  of  property  other  than 
that  in  which  Mrs.  Wallace  took  dower.  At  the  Octo- 
ber term,  1869,  of  the  superior  court  of  Pulaski  county, 
commissioners  were  appointed  to  lay  oft'  and  set  aside 
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the  dower  of  Mrs.  Wallace.  They  made  no  return  until 
the  April  term,  1871,  and  there  were  no  orders  taken 
continuing  them  in  office,  or  giving  them  longer  time  to 
make  return.  At  said  April  term  they  reported  that 
they  had  assigned  her  as  dower  out  of  the  funds  of  the 
estate  the  property  in  dispute,  and  this  return  was  made 
the  judgment  of  the  court.  On  July  29,  1869,  a  year's 
support  was  set  aside  for  the  widow  and  minor  children, 
$217  worth  of  furniture  and  $600  in  money.  The  home- 
stead taken  by  the  widow  still  exists,  and  has  held  good 
against  all  claims. 

On  these  admissions  the  defendants  submitted  orally 
the  following  propositions  as  the  basis  of  their  defence, 
admitting  that  if  they  did  not  constitute  a  defence 
plaintiffs  could  recover  the  land :  (1)  An  administrator 
is  not  authorized  to  sell  the  reversionary  interest  in 
dowered  land,  (2)  nor  to  sell  land  of  his  intestate  subject . 
to  dower.  (3)  Mrs.  Wallace,  having  taken  and  had  set 
aside  year's  support  and  a  homestead  out  of  the  estate, 
all  of  which  had  remained  intact  and  good  against  all 
claims,  could  not  legally  take  dower  thereafter ;  and  the 
allowance  of  dower  was  a  nullity  and  void.  (4)  As  the 
commissioners,  though  appointed  at  the  October  term, 
1869,  made  no  return  until  the  April  term,  1871,  and 
there  were  no  orders  giving  them  more  time,  or  con- 
tinuing them  as  commissioners,  and  nothing  further 
done  until  their  return,  their  appointment  had  expired, 
and  they  were  no  longer  commissioners  after  the  April 
term,  1870,  at  which  time  the  law  required  them  to 
make  return,  and  their  acts  and  the  judgment  allowing 
dower  in  April,  1871,  were  a  nullity. 

The  court  overruled  each  of  these  propositions,  and 
directed  a  verdict  for  plaintiffs.     Defendants  excepted. 

Martin  &  Smith,  for  plaintiffs  in  error. 
W.  L.  Gricb,  L.  C.  Ryan  and  Jordan   &   Watson, 
contra. 
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New  Ebenezer  Association  et  al.  v.  Gress  Lumber  Co.  i  ^  m 

89    125 

1.  Where  the  claim  of  lien  by  a  material  man,  aa  made  out  and  re-  kioe  2io 
corded  and  as  declared  upon  in  the  petition  to  foreclose  the  same,  i  ge   125' 
seta  up  that  it  was  recorded  within  three  months  after  the  ma-  l*Uii*I 
terials  were  furnished,  the  recorded  claim  is  not  inadmissible  as  ^  ^ 
evidence  on  the  trial  of  the  petition  to  foreclose  merely  because  ~  ~ 
some  of  the  items  in  the  account  bear  date  more  than  three 
months  before  the  date  of  recording,  the  last  items  of  the  account 

not  being  dated  at  all.  Parol  evidence  would  be  receivable  to 
show  when  the  materials  embraced  in  these  undated  items  were 
actually  furnished ;  and  if  the  whole  bill  was  covered  by  one  and 
the  same  contract,  the  record  would  be  in  time  if  made  within 
three  months  after  the  latest  item  was  furnished. 

2.  Where  a  building  committee  representing  an  unincorporated  re- 
ligious association  consists  of  five  members,  authority  to  make 
binding  contracts  in  behalf  of  the  committee  would  have  to  be 
exercised  by  a  majority  of  the  members,  either  directly  or  by 
delegating  the  power  to  a  less  number.  One  member  alone  could 
not  contract  without  being  authorized  so  to  do  by  a  majority. 
This  authority  might  be  express  or  implied,  but  the  burden  of 
proving  that  it  was  actually  conferred  would  be  on  the  party  as- 
serting the  validity  of  the  contract.  If  the  authority  were  assumed, 
and  afterwards  the  exercise  of  it  ratified  by  a  majority,  the  result 
would  be  the  same  as  if  it  had  been  conferred  originally ;  but  no 
ratification  would  suffice  unless  it  was  attended  with  knowledge 
of  all  the  material  facts,  or  was  made  under  circumstances  from 
which  such  knowledge  might  fairly  be  presumed. 

d.  The  building  committee  having  employed  a  contractor  to  furnish 
materials  and  construct  the  edifice,  as  one  complete  undertaking, 
a  material  man  who  delivered  materials  to  the  contractor  for  use 
in  erecting  the  building  and  which  were  so  used  by  him,  would 
have,  after  duly  recording  his  claim,  a  lien  upon  the  building  and 
premises  for  the  price  of  such  materials,  if  they  were  sold  to  the 
contractor  and  the  committee  jointly,  or  if  they  were  sold  to  the 
committee  alone ;  but  if  they  were  sold  to  the  contractor  alone, 
there  would  be  no  lien  unless  written  notice  was  given  thereof  to 
the  committee  as  required  by  section  1979  of  the  code. 

4.  If  a  majority  of  the  committee  neither  contracted  with  the  ma- 
terial man  for  the  lumber  nor  authorized  any  member  of  the  com- 
mittee to- do  so,  nor  had  any  knowledge  that  he  had  done  so,  no 
ratification  by  them  of  his  unauthorized  contract  would  result 
from  allowing  the  materials  to  be  used  by  the  contractor  and  in- 
corporated in  the  building,  inasmuch  as  such  use  of  them  might 
fairly  be  referred  to  the  undertaking  of  the  contractor  by  his  ex- 
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isting  contract  with  the  committee,  which  bound  him  to  furnish 
the  materials  as  well  as  to  construct  the  building. 

6.  Under  the  act  of  October  29th,  18S9,  construed  according  to  the 
letter,  as  therein  required,  a  defendant  sued  jointly  with  an  ad- 
ministrator of  a  deceased  person  is  not  an  incompetent  witness  to 
testify  in  behalf  of  the  plaintiflfas  to  a  transaction  between  the 
plaintiff  and  the  deceased,  though  the  witness  was  also  a  party  to 
the  transaction  and  may  have  an  interest  in  charging  the  admin- 
istrator as  such  with  liability  in  the  pending  suit. 

6.  An  offer  to  pay  fifty  cents  on  the  dollar,  unless  made  by  a  ma- 
jority of  the  committee,  would  be  inadmissible  in  evidence,  but  if 
made  by  a  majority  and  not  with  a  view  to  a  compromise,  it  would 
be  admissible.  If  a  fair  construction  of  it  would  refer  it  to  an 
effort  to  compromise,  it  should  be  excluded.  In  the  present  case 
this  question,  on  the  facts,  is  left  doubtful.  Judgment  revened. 
March  86, 189S.    Argued  at  tha  last  term. 

Liens.  Material  men.  Evidence.  Ratification.  Re- 
ligious associations.  Before  Judge  Robbrts.  Pulaski 
superior  court.  ,  May  term,  1891. 

This  case  was  before  this  court  at  the  March  term, 
1890,  and  will  be  found  reported  in  85  Ga.  687.  In 
that  report  appears  a  sufficient  statement  of  the  plead- 
ings of  plaintiff.  This  court  there  held  that  the  court 
below  erred  in  refusing  an  amendment,  and  in  sustaining 
the  demurrer  to  the  plaintiff's  petition.  Afterwards  the 
amendment  which  had  been  rejected  was  made.  The 
defendants  pleaded  not  indebted;  that  they  were  not 
liable  to  plaintiff;  never  contracted  or  promised  to  pay 
the  claim  sued  on ;  and  the  statute  of  frauds.  Some  of 
the  defendants  pleaded  not  indebted ;  that  they  never 
contracted  with  plaintiff  to  furnish  lumber  or  material, 
and  never  authorized  any  one  to  do  so  for  them ;  that 
they  knew  nothing  of  the  contract  for  furnishing  it ; 
that  at  the  time  alleged  they  or  either  of  them  were  not 
trustees  of  the  association  and  were  not  in  any  way  re- 
sponsible as  trustees  or  individuals  for  the  debt ;  that  at 
the  time  alleged  in  the  declaration  they  did  not  repre- 
sent a  building  committee  of  the  association  in  manner 
and  form  as  charged,  and  were  not  liable  in  any  capacity. 
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One  of  defendants,  who  had  been  made  party  as  admin- 
istrator of  an  original  defendant,  pleaded  plene  adminis- 
travit.  By  ame^dment  it  was  pleaded  that  the  debt,  the 
subject-matter  of  the  suit,  was  the  individual  debt  of 
O'Brien  who  was  the  contractor  to  erect  the  building 
in  question  ;  and  that  defendants  were  in  no  way  liable 
for  the  contracts,  debts  or  default  of  O'Brien,  having 
never  agreed  to  become  responsible  for  the  same,  but  it 
was  distinctly  understood  that  the  same  was  his  debt. 
He  made  no  defence  and  was  not  represented  by  coun- 
sel ;  all  the  other  defendants  were  so  represented,  and 
filed  pleas.  There  was  a  verdict  for  plaintiff  for  the 
sura  sued  for,  and  that  the  lien  claimed  be  sustained 
and  established  "on  the  building  and  lands  in  dispute, 
and  that  the  same  be  sold  and  so  much  of  the  proceeds 
as  may  be  necessary  be  applied  to  the  payment  of  plain- 
tiffs said  debt."  Exceptions  were  taken  to  the  follow- 
ing rulings : 

1.  Plaintiff  introduced  the  original  claim  of  lien, 
which  showed  that  it  was  recorded  on  April  14,  1886. 
Defendants  objected  to  its  introduction,  on  the  ground 
that  it  was  not  recorded  until  April  14, 1886,  and  some 
of  the  items  on  the  bill  of  lumber  sued  on  and  for  which 
the  lien  was  claimed  showed  that  more  than  three 
months  had  elapsed  before  the  recording  of  the  lien. 
The  court  overruled  the  objection  and  allowed  the  lien 
to  go  in  for  all  the  items  on  the  account. 

2-4.  The  court  gave  the  following  instructions  in 
charge : 

"Now  if  you  believe  that  the  plaintiff  furnished  the 
material,  as  alleged  in  his  declaration,  to  the  defendant, 
and  in  doing  so  he  complied  with  all  the  terms  of  the 
statute  just  read  to  you,  then  you  should  find  a  verdict 
sustaining  the  plaintiff's  lien. 

!    "It  is  contended  by  the  defendants  that  the  New  Eben- 
ezer  College,  is  not  responsible  for  said  debt,  because 
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they  made  a  contract  with  O'Brien  to  build  the  college 
and  that,  by  the  terms  and  conditions  of  the  said  con- 
tract, said  O'Brien  assumed  the  liability  of  paying  for 
all  of  the  material  necessary  to  build  the  said  college, 
that  said  defendants  had  paid  said  contractor  for  all  the 
said  material. 

''I  charge  you  that  if  you  believe  from  the  evidence, 
that  the  material  was  furnished  to  the  contractor  and 
the  same  was  used  in  the  construction  of  the  college, 
with  the  knowledge  and  consent  of  the  defendants  who 
were  superintending  the  construction  of  the  building, 
then  I  charge  you  that  the  building  would  be  subject  to 
the  plaintiff 's  lien,  provided  the  plaintiff  had  a  lien  under 
the  law  I  have  given  you  in  charge. 

"I  charge  you,  if  O'Brien  built  the  college,  purchasing 
the  material  in  controversy  from  plaintiff  under  circum- 
stances from  which  the  law  would  infer  a  lien,  and  that 
one  of  the  defendant's  agents  went  with  O'Brien  and 
instructed  the  plaintiff  to  let  him  have  the  lumber  and 
they,  the  defendants,  would  pay  for  it,  and  the  lumber 
was  actually  furnished,  then  the  college  would  be  liable. 

"If  you  believe  that  one  of  the  building  committee 
appointed  by  the  college,  went  with  the  contractor  and 
told  the  plaintiff  to  let  him  have  the  lumber  and  they, 
the  defendants,  would  see  the  same  paid  for,  then  I 
charge  you  that  the  property  would  still  be  subject,  as 
such  instructions  would  show  notice  and  dispense  with 
notice  necessary  to  preserve  the  lien  given  by  the  stat- 
ute, and  this  would  be  true  notwithstanding  the  com- 
mitteeman had  no  authority  to  have  made  such  a  con- 
tract, provided  the  contract  was  subsequently  ratified  by 
the  use  of  the  material  in  the  building. 

"It  does  not  make  any  difference  to  the  existence  of 
the  lien  that  the  defendant  may  have  paid  off  the  debt 
sued  on,  or  that  they  have  made  a  contract  with  O'Brien 
by  which  O'Brien  may  have,  under  his  building  con- 
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tract,  tried  to  release  them  from  any  liability  to  pay  for 
the  material  furnished  in  the  construction  of  the  college. 

"The  lien  given  under  the  law  that  I  have  read  you 
is  a  right  given  to  a  favored  set  of  creditors,  and  when 
it  exists,  by  a  full  compliance  with  the  terms  of  the 
statute,  could  not  be  defeated  by  the  owners  of  the 
property  paying  the  contractor  for  the  material  fur- 
nished, or  by  an  assumed  liability  to  pay  for  such  ma- 
terial by  the  contractor,  the  material  man  not  consent- 
ing thereto." 

6.  O'Brien  was  introduced  as  a  witness,  and  counsel 
for  the  other  defendants  objected  to  his  testifying  as  to 
what  Wright,  the  dead  defendant,  said  when  he  went 
with  O'Brien  to  Qresston  to  see  about  getting  the  lum- 
ber, on  the  ground  that  as  Wright  was  dead  and  the 
interest  of  the  other  defendants  was  antagonistic  to 
O'Brien  who,  they  averred  by  their  pleas,  was  the  real 
debtor  to  plaintiff,  it  being  his  individual  debt  for  which 
no  one  else  was  responsible,  he  was  an  incompetent 
witness.  The  objection  was  overruled  and  O'Brien  was 
permitted  to  testify  as  to  what  Wright  had  said  about 
paying  for  the  material  and  becoming  responsible  for 
the  payment.  Defendants  also  objected  to  Qress,  the 
president  of  plaintiff,  testifying  as  to  what  O'Brien  said 
to  him  about  defendants  paying  for  the  lumber,  on  the 
ground  that  it  was  illegal,  and  because  O'Brien  was  one 
of  the  defendants  making  no  defence,  and  O'Brien's 
statements  to  witness  should  not  be  permitted  to  bind 
the  other  defendants,  especially  as  Wright,  who  was 
the  only  other  defendant  present  at  the  time  besides 
O'Brien,  was  dead.     The  objection  was  overruled. 

6.  Defendants  moved  to  rule  out  the  testimony  of 
one  Williams,  as  to  the  offer  by  Mayer,  one  of  the  de- 
fendants, to  pay  fifty  cents  on  the  dollar,  on  the  ground 
that  it  was  in  the  nature  of  a  compromise  and  was  in- 
admissible.    The   objection  waft  overruled.     The  testi- 
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mony  was,  that  some  time  in  March,  1886,  Mayer  said 
in  the  presence  of  Walker  and  Mullis,  two  of  defend- 
ants, that  if  O'Brien  would  pay  the  account  of  one 
Henley,  the  building  comrnittee  would  pay  the  account 
of  the  Gress  Lumber  Company ;  that  witness  went  to 
see  them  several  times  after  that,  and  after  O'Brien  had 
paid  Henley,  and  they  refused  to  pay  the  account  in 
full,  but  offered  to  pay  fifty  cents  on  the  dollar ;  that 
these  parties  were  acting  as  the  building  committee  and 
had  charge  of  the  building  of  the  college  ;  that  Walker 
and  Mayer  spoke  of  increasing  their  subscription  and 
paying  it  out  of  their  own  pocket ;  and  that  Mayer,  as 
one  of  the  building  committee,  made  the  oft'er  to  pay 
fifty  cents  on  the  dollar,  which  was  refused. 

Martin  &  Smith  and  A.  C.  Pate,  for  plaintiff  in  error. 
DeLacy  &  Bishop  and  M.  T.  Hodge,  contra. 


Einstein's  Sons  et  al.  v.  Lee  et  al, 

1.  Where  the  debtor  sold  his  whole  stock  of  goods  for  cash  to 
another  defendant  some  days  before  the  petition  of  the  creditors 
for  injunction  and  receiver  was  filed,  at  a  fair  though  somewhat 
reduced  price,  the  sale  being  conducted  without  any  conceal- 
ment,  the  intention  and  repeated  efforts  to  sell  being  widely 
known  in  the  business  community  for  some  time  prior  to  the  sale, 
and  the  goods  were  removed  publicly  during  business  hours  to 
the  vendees*  store  where  they  remained  for  several  days  separate 
and  apart  from  their  other  stock,  there  being  no  allegation  or  evi- 
dence that  the  vendees  are  insolvent  and  no  appearance  of  col- 
lusion in  the  sale,  and  where  there  was  no  evidence  at  all  of 
fraud  in  the  conveyance  by  the  debtor  of  certain  real  estate  to 
his  wife,  the  conveyance  having  been  made  long  before  the  in- 
debtedness was  contracted  and,  so  far  as  appears,  not  in  anti(tipa- 
tion  thereof,  it  does  not  appear  that  there  was  any  abuse  of  dis- 
tion  on  the  preliminary  liearing  in  refusing  to  grant  an  injunction 
and  appoint  a  receiver. 

2.  The  Supreme  Court  will  not  reverse .  a  refusal  of  the  presiding 
judpre  to  punish  for  contempt  in  disobeying  an  order  to  surrender 
property  to  a  temporary  receiver,  where,  after  hearing  both  par- 
ties, the  judge  rightly  determines  that  the  case  is  one  in  which 
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there  ought  to  be  no  receiver  and  therefore  refusee  the  applica- 
tion for  injunction  and  the  appointment  of  a  permanent  rcL-eiver. 
March  2f5, 1892.    Argued  at  the  last  term.  Judgment  affirmed. 

Injunction  and  receiver.  Debtor  and  creditor.  Con- 
tempt. Before  Judge  Roberts.  Dodge  county.  At 
chambers,  December  5,  1891. 

The  exceptions  are,  (1)  to  the  denial  of  an  injunction 
and  a  receiver,  and  (2)  to  the  dismissal  of  the  proceed- 
ings for  contempt  against  two  of  the  defendants.  The 
petition  was  in  behalf  of  six  parties,  creditors  of  J.  W. 
Lee  by  not^s  and  accounts  in  various  amounts  aggre- 
gating over  fifteen  hundred  dollars.  It  was  presented 
on  October  24,  1891,  and  showed  that  most  of  the  in- 
debtedness referred  to  was  contracted  in  1891  and  be- 
came due  in  October.  It  was  further  alleged  that  for 
several  years  past  Lee  has  been  a  trader  or  retail  mer- 
chant in  Eastman,  and  his  indebtedness  to  petitioners, 
who  are  wholesale  merchants  and  dealers,  is  for  goods 
sold  by  them  to  him  for  the  purpose  of  being  sold  by 
him  to  his  customers  at  retail  in  the  regular  course  of 
trade  as  a  retail  merchant,  and  the  goods  were  placed 
by  him  in  his  store  at  Eastman  for  that  and  no  other 
purpose,  and  to  be  disposed  of  in  no  other  manner 
would  petitioners  have  sold  them  to  him  on  credit  as 
shown  by  the  notes  and  accounts  exhibited.  Instead  of 
continuing  in  his  business  as  a  retail  merchant  and  sell- 
ing said  goods  at  retail  in  the  regular  course  of  trade 
as  was  contemplated  by  the  parties  at  the  time  of  the 
purchase  of  the  goods,  Lee  about  the  first  or  second  of 
October,  just  as  some  of  his  indebtedness  became  due 
and  before  some  of  it  was  due,  sold  at  wholesale  for 
cash  to  S.  Herrman,  Bro.  &  Co.,  who  also  are  retail  mer- 
chants in  Eastman,  his  entire  stock  of  merchandise  in- 
cluding the  goods  sold  to  him  by  petitioners,  as  well  as 
the  goods  he  had  bought  from  other  wholesale  mer- 
chants and  not  paid  for,  said  sale  being  made  quietly 
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and  secretly  and  without  knowledge  of  petitioners  or 
other  creditors  of  Lee,  and  being  at  a  discount  of  forty 
per  cent,  from  the  wholesale  price  at  which  the  goods 
were  sold  to  him  by  petitioners  and  his  other  creditors ; 
and  thus  he  has  sold  and  converted  his  entire  visible 
property  liable  to  the  payment  of  his  debts,  into  cash 
which  he  conceals  and  refuses  to  pay  to  petitioners  and 
his  other  creditors,  and  has  caused  the  title  to  all  other 
real  and  personal  property  which  he  acquired  while  en- 
gaged in  said  mercantile  business  to  be  made  to  his  wife 
in  fraud  of  his  creditors.  On  April  20,  1887,  he  pur- 
chased from  Leitch  &  Morgan  part  of  a  certain  lot  of 
land  to  which  he  obtained  a  deed  from  them,  and  built 
thereon  the  house  in  which  he  now  resides.  On  June 
30,  1887,  he  conveyed  said  premises  to  the  Amoskeag 
Lumber  Co.  for  lumber  purchased  from  it  by  him  and 
used  in  the  construction  of  the  house ;  and  on  December 
2,  1887,  he  paid  the  debt,  but  caused  a  deed  to  be 
made  by  that  company  to  his  wife  in  order  to  put  the 
property  beyond  the  reach  of  his  creditors  both  exist- 
ing and  those  who  might  afterwards  become  such,  and 
thus  to  defraud  them.  On  April  18, 1889,  he  purchased 
from  L.  M.  Peacock  one  eighth  of  an  acre  of  the  same 
lot  of  land,  adjoining  the  premises  above  referred  to 
and  now  under  the  same  enclosure,  but  for  the  like 
purpose  of  defrauding  his  creditors  he  caused  the  deed 
to  be  made  to  his  wife.  All  of  the  acts  heretofore  men- 
tioned were  done  by  him  for  the  purpose  of  avoiding 
the  payment  of  his  debts  to  petitioners  and  others  ;  and 
in  purchasing  the  stock  of  merchandise  Herrman,  Bro. 
&  Co.  knew  that  such  was  his  intention,  for,  being  them- 
selves retail  merchants,  they  well  knew  that  no  mer- 
chant of  moderate  means  could  sell  his  whole  stock  in 
trade  at  such  discount  without  defrauding  his  creditors ; 
and  they  also  knew  that  it  was  upon  their  own  recom- 
mendation that  petitioners  Einstein's  Sons  sold  their 
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goods  to  Lee  on  credit,  and  thus  Herrman,  Bro.  &  Co. 
participated  in  the  fraud'of  Lee,  for  they  paid  only  about 
$1,300  for  the  stock  which  was  valued  by  them  and  by 
Lee  at  about  (2,200,  and  they  quickly  removed  the 
goods  to  their  own  store  as  soon  as  the  sale  was  con- 
summated. The  stock  so  attempted  to  be  sold,  the 
money  arising  from  said  sale,  and  the  real  estate  men- 
tioned, are  assets  charged  with  the  payment  of  debts 
due  petitioners  and  other  creditors ;  and  there  is  mani- 
fest danger  of  loss  or  material  injury  to  petitioners  and 
other  creditors  unless  a  receiver  is  appointed  to  take  the 
assets  and  hold  them  subject  to  the  direction  of  the 
court,  for  Lee  is  absolutely  insolvent  and  has  no  other 
property  and  no  source  of  revenue  to  meet  his  obliga- 
tions; and  there  is  no  adequate  remedy  save  by  injunc- 
tion and  receiver  and  the  exercise  of  equity  powers 
whereby  the  assets  may  be  reached  and  applied  to  the 
payment  of  his  debts  ;  and  pending  the  delay  of  litiga- 
tion in  any  other  manner  the  money  realized  by  him 
from  the  sale  of  the  stock  of  merchandise  would  be  dis- 
posed of  by  him  ;  and  the  real  estate  might  be  sold  to 
innocent  purchasers  by  Mrs.  Lee  under  his  influence ; 
and  Herrman,  Bro.  &  Co.  have  already  mingled  the 
stock  of  merchandise  with  other  similar  goods  in  their 
store,  so  that  it  would  be  diflicult  if  not  impossible  to 
identify  them.  The  prayer  is,  for  receiver  to  take  pos- 
session of  the  stock  of  merchandise  and  the  money  aris- 
ing from  the  sale  of  it,  and  hold  the  same  subject  to  the 
direction  of  the  court ;  for  judgment  for  the  amounts  of 
petitioners'  debts ;  for  decree  that  the  property  be  sold 
and  applied  thereto,  and  that  the  real  estate  be  subject 
thereto,  and  that  the  sale  to  Herrman,  Bro.  &  Co.  is  null 
and  void ;  that  they  be  required  either  to  deliver  the 
stock  of  merchandise  to  the  receiver,  or  to  pay  him  $880 
which  is  the  difference  between  the  actual  wholesale 
value  of  the  stock  and  the  price  paid  by  them  for  it ; 
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that  Lae  be  required  to  turn  over  to  the  receiver  the 
money  so  paid,  and  be  enjoined  Yrora  otherwise  dispos- 
ing of  it;  that  Mrs.  Lee  be  enjoined  from  disposing  of 
or  encumbering  the  real  estate ;  that,  if  the  court  deem 
it  necessary,  an  attachment  issue  against  Lee  on  the 
ground  of  his  selling  and  concealing  his  property  liable 
to  the  payment  of  his  debts,  for  the  purpose  of  avoiding 
such  payment,  and  that  this  proceeding  be  used  in  aid 
of  such  attachment ;  and  for  general  relief  and  process. 

Attached  are  copies  of  the  accounts  and  notes  of  peti- 
tioners, with  affidavits  verifying  the  petition.  A  re- 
straining order  was  granted,  and  a  temporary  receiver 
appointed  to  take  possession  of  the  stock  of  merchan- 
dise and  the  money  arising  from  the  sale  of  it. 

The  defendants,  Lee,  Mrs.  Lee  and  S.  Herrman,  Bro. 
&  Co.,  demurred  on  various  grounds,  and  made  answers 
from  which  the  following  appears:  About  five  years 
ago  Lee  commenced  business  in  Eastman,  and  during 
said  time  has  been  engaged  in  various  enterprises,  some 
conducted  by  himself  and  some  with  partners.  In  the 
fall  of  1888  he  entered  into  partnership  with  Mr^.  E.  B. 
Milner,  and  under  the  firm  name  of  J.  W.  Lee  &  Co. 
they  conducted  a  mercantile  business  until  about  the 
first  of  January,  1890,  when  the  partnership  was  dis- 
solved, Lee  retiring  and  selling  his  interest  in  the  busi- 
ness to  J.  W.  Taylor,  with  the  agreement  on  the  part  of 
the  purchasers,  who  assumed  the  name  of  Taylor  & 
Milner,  that  they  would  pay  all  the  obligations  of  the 
old  firm,  which  defendants  are  informed  were  promptly 
paid.  When  Lee  entered  the  partnership  with  Mrs. 
Milner  he  had  a  small  capital  in  money,  and  did  not  owe 
a  dollar  to  any  man.  On  retiring  from  said  business  he 
commenced  business  in  his  own  name  about  January  15, 
1890,  buying  a  stock  of  goods  for  which  he  paid  cash. 
He  was  then  out  of  debt  and  owned  his  stock  of  goods 
so  purchased.     lie  continued  to  run  the  business  thus 
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commenced  until  the  first  or  second  of  October,  1891, 
when  he  sold  his  stock  of  goods  and  fijctures  to  Herr- 
man,  Bro.  &  Co.  for  $1,345.96  cash,  which  was  paid  to 
him  at  that  time  and  was  a  fair  price  for  the  stock  and 
fixtures  sold,  considering  their  condition,  etc.  The  sale 
was  not  for  the  purpose  of  defrauding  his  creditors ;  nor 
did  Herrman,  Bro.  &  Co.  know  that  such  was  his  object, 
or  that  he  was  indebted  to  petitioners,  or  that  the  goods 
they  were  buying  had  not  been  paid  for,  or  that  it  was 
his  purpose  to  convert  his  visible  assets  into  cash,  or 
that  in  making  the  sale  he  was  engaged  in  a  fraudulent 
scheme,  or  that  petitioners  would  be  hurt  thereby.  The 
sale  was  not  quietly  and  secretly  accomplished,  nor  was 
the  price  paid  less  than  the  true  cash  value  of  the  goods, 
nor  were  they  removed  quietly  as  soon  as  the  sale  was 
consummated.  The  sale  was  made  one  day,  stock  taken 
and  the  store  closed,  and  in  the  busiest  part  of  the  next 
day  the  goods  were  removed  by  Herrman,  Bro.  &  Co.  to 
thjir  stor3  where  for  several  days  they  were  kept  sepa- 
rate and  apart  from  the  large  stock  of  goods  of  Herrman, 
Bro.  &  Co.,  though  since  then  they  have  been  placed  on 
the  shelves  and  it  would  be  impossible  to  identify  them. 
Lee  offered  the  goods  to  a  number  of  different  persons, 
making  no  secret  of  it ;  and  he  does  not  suppose  there 
was  a  man  in  town,  hardly,  but  knew  of  the  trade,  and 
that  the  stock  was  being  taken  for  the  purpose  of  clos- 
ing the  transaction.  Herrman,  Bro.  &  Co.  had  known 
him  for  many  years.  He  went  to  them,  as  he  did  to 
several  others,  and  oflfered  to  sell  the  entire  stock,  say- 
ing he  desired  to  quit  business.  At  first  Herrman,  Bro. 
&  Co.  did  not  want  to  purchase,  and  the  sale  was  not 
accomplished  until  after  considerable  negotiation  ;  and 
inasmuch  as  there  was  considerable  old  stock  on  hand, 
they  did  not  and  could  not  pay  him  what  he  had  paid 
for  the  goods.  The  purchase  was  in  absolute  good  faith 
and  without  notice  of  the  alleged  indebtedness  or  fraud- 
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ulent  intention.  Not  all  of  the  goods  sold  by  petitioners 
to  Lee  were  sold  to  Herrman,  Bro.  &  Co. ;  on  the  con- 
trary he  sold,  in  the  course  of  trade,  large  qu^antities  of 
the  goods  purchased  from  petitioners ;  and  it  would  be 
impossible  to  say  how  much  of  the  purchases  from  peti- 
tioners were  in  the  stock  sold,  or  in  what  it  con- 
sisted. Herrman,  Bro.  &  Co.  never  recommended  to 
Einstein's  Sons  that  they  sell  Lee  on  a  credit,  nor  par- 
ticipated in  any  of  the  alleged  frauds  of  Lee.  Herrman, 
Bro.  &  Co.  are  solvent  and  amply  able  to  respond  in  a 
suit  at  law  to  any  demands  which  petitioners  may  have 
against  them.  At  the  time  of  the  purchase  by  Lee  of 
the  realty  from  Leitch  &  Morgan  he  had  not  married. 
He  married  shortly  afterwards,  built  the  house  and  gave 
it  to  his  wife  for  a  home,  causing  the  Amoskeag  Lum- 
ber Co.  to  execute  a  deed  to  her,  he  having  previously 
conveyed  the  land  to  that  company  to  secure  a  debt  for 
material  with  which  to  build  the  house.  He  fully  paid 
the  debt,  and  denies  that  he  caused  the  deed  to  be  made 
to  his  wife  in  order  to  place  the  property  beyond  the 
reach  of  his  creditors  and  thus  defraud  them,  but  avers 
that  he  gave  her  the  premises  because  of  love  and  affec- 
tion. He  was  not  then  indebted  to  petitioners  or  any 
other  person  or  persons,  and  did  not  become  indebted 
until  long  after  this  gift.  The  purchase  price  of  the 
land  bought  of  Peacock  was  only  $15.  On  the  first  of 
January,  1890,  he  arranged  for  the  payment  of  all  the 
debts  he  then  owed,  as  heretofore  stated,  in  the  sale  of 
his  interest  in  the  business  of  J.  W.  Lee  &  Co.  The 
property  aforesaid  is  all  the  property  he  has  ever  given 
to  his  wife,  and  was  given  to  her  when  he  was  solvent, 
out  of  debt,  and  able  to  do  so  in  law. 

On  November  14  the  petitioners  presented  to  the 
iudge  two  other  petitions  in  which  they  alleged  that  on 
the  24th  of  October  the  temporary  receiver  had  de- 
manded of  Lee  the  money  ($1,300)  which  had  been  paid 
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to  him  by  Herrman,  Bro.  &  Co.*,  and  of  Herrman,  Bro.  & 
Co.  the  stock  of  merchandise  sold  to  them  by  him,  both 
of  which  demands  were  refused ;  and  that  on  the  2d 
of  November  he  had  again  made  the  same  demands, 
which  were  again  refused.  Wherefore  they  prayed  for 
an  order  to  show  cause  why  the  defendants  named 
should  not  be  punished  as  for  contempt  of  court.  In 
answer  to  the  rule  7tisi  Lee  swore  that  he  was  unable  to 
make  the  surrender  required  in  said  order,  "owing  to  the 
fact  that  the  money  arising  from  the  sale  of  the  stock  of 
goods  had  been  paid  out  upon  bona  fide  debts  prior  to 
the  filing  of  the  bill  by  complainants,  and  not  for  the 
purpose  of  defrauding  creditors,  but  simply  to  discharge 
valid  subsisting  debts,  and  it  is  not  in  his  power,  custody 
or  control."  Herrman,  Bro.  &  Co.  answered  that  it  was 
impossible  for  them  to  turn  over  to  the  receiver  the 
stock  of  goods  referred  to,  because  the  goods  so  pur- 
chased of  Lee  remained  to  themselves  in  their  store  for 
several  days  during  which  time  a  good  portion  of  them 
were  sold,  and  having  placed  the  remainder  of  them  in 
stock  with  other  goods  and  placing  respondents'  trade- 
mark upon  them,  prior  to  the  filing  of  the  bill  by  com- 
plainants, it  was  impossible  to  distinguish  them  from 
other  goods  in  stock,  there  being  at  that  time  a  large 
stock  of  goods  in  their  store  consisting  of  general  mer- 
chandise, among  which  were  a  great  many  goods  similar 
to  the  stock  purchased  from  Lee. 

By  consent  the  entire  case  made  by  the  petition,  de- 
murrers, pleas,  answers,  attachment  proceedings  and 
affidavits,  was  heard  and  determined  together.  Evidence 
was  introduced  by  both  sides.  Its  nature  and  effect 
is  indicated  by  the  foregoing  statement  of  the  pleadings. 
The  first  head-note  states  the  controlling  facts. 

DeLact  a  Bishop,  for  plaintiffs. 
Smith  &  Clements  and  Herrman  &  Coffee,  for  de- 
fendants. 
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1,25  iJJS  Stewart  i\  Stewart. 

ji29  289|  I  ^  judgment  sustaining  a  demurrer  to  a  bill  or  petition  cannot  be 
rendered  in  vacation  before  the  return  term.  Murphy  v.  Engine 
Co,t  72  Oa.  19&  A  judgment  sustaining  a  demurrer  cannot  be 
brought  to  the  Supreme  Court  by  a  fast  writ  of  error.  Jordan  v. 
KeUy  dc  Bros,,  63  G<u  437. 
2.  Whether  for  relief  on  a  final  hearing  there  was  equity  in  the  peti- 
tion or  not,  there  was  no  abuse  of  discretion  in  denying  an  inter- 
locutory injunction  and  refusing  to  appoint  a  receiver.  If  this 
was  the  matter  intended  to  be  excepted  to,  no  error  was  com- 
mitted. Judgment  affirmed. 
liarch  26, 1892.    Argued  at  the  list  term. 

Injunction  and  receiver.  Practice.  Before  Judge 
Roberts.  Wilcox  county.  At  chambers,  December 
14,  1891. 

The  application  of  Stewart  against  his  wife  for  in- 
junction, receiver,  etc.,  was  brought  on  November  19, 
1891,  to  the  March  term,  1892.  The  defendant  filed  a 
demurrer  on  the  ground  that  there  was  no  equity  in  the 
petition.  The  demurrer  was  sustained,  and  this  is  ex- 
cepted to. 

The  petition  alleged,  in  brief:  Petitioner  married  and 
lived  with  his  wife  since  that  time,  except  for  three  or 
four  months  in  1886,  when  she  left  him  for  no  fault  of 
his.  She  returned  to  him  without  solicitation,  saying 
she  had  returned  to  live  with  him  and  would  act  in  the 
future  in  good  faith  towards  him.  Desiring  to  procure 
a  home  he  purchased  of  one  Smith  a  tract  of  land  (de- 
scribing it),  for  which  he  paid  without  aid  from  her  or 
any  one  in  her  behalf.  The  land  was  purchased  for 
himself.  Smith  made  a  deed  to  it  to  petitioner's  wife, 
with  the  consent  of  petitioner.  Petitioner  was  sixty- 
two  years  old  at  the  time,  and  was  and  still  is  some- 
what infirm,  was  very  poor,  ignorant  of  the  world  -  and 
afflicted  with  an  unfortunate  propensity  for  making 
trades  which  would  turn  out  in  favor  of  the  opposite 
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party.  Fully  cognizant  of  these  disabilities,  desiring  to 
secure  a  permanent  home  for  himself,  and  having  confi- 
dence ift  his  wife  that  she  would  protect  him  in  all  the 
equities  in  his  favor,  he  consented  and  procured  the 
deed  to  be  made  to  her,  solely  for  the  purpose  hereinbe- 
fore set  forth,  and  she  had  direct  and  positive  notice  of 
all  these  reasons  and  took  the  land  subject  to  all  these 
equities.  The  deed  was  made  to  her  in  the  utmost  good 
faith,  without  desire  to  escape  incumbrances  or  avoid 
the  payment  of  debts ;  it  was  not  intended  to  be  a  deed 
of  gift  to  her,  and  this  she  knew  full  well.  About  a 
year  ago  she  seemed  to  become  averse  to  his  companion- 
ship, and  since  that  time  has  not  acted  in  that  good 
faith  towards  him  which  their  marriage  contract  would 
seem  to  demand.  For  some  time  her  aversion  has  ap- 
parently increased  and  has  become  demonstrative,  mani- 
festing itself  in  violent  words  and  actions ;  has  repeat- 
edly hurled  sticks,  stones,  etc.  at  him  ;  has  told  him  that 
she  wished  some  of  the  convicts  or  guards  where  he 
worked  would  shoot  him,  and  that  if  they  did  not  she 
would  put  poison  in  his  food,  etc.,  which  causes  him  to 
stay  at  his  house  and  sometimes  even  fear  for  his  life. 
He  has  given  her  no  cause  for  this  and  does  not  know 
what  is  the  cause,  unless  she  wants  to  be  rid  of  him  and 
retain  all  of  his  property,  and  he  believes  there  are  some 
designing  persons  who  instigate  her  actions  with  the 
purpose  of  possessing  themselves  of  the  land.  She  now 
denies  him  the  equities  arising  in  his  favor,  thus  forcing 
him  to  file  this  bill.  She  has  taken  possession  of  the 
proceeds  of  the  land  for  the  present  year,  claims  posses- 
sion of  the  land,  refuses  to  allow  him  the  proceeds  or  to 
dispose  of  the  same,  claiming  she  has  the  legal  title,  and 
threatening  him  with  criminal  prosecution  if  he  violates 
her  alleged  rights.  He  has  in  good  faith  improved  the 
land,  which  he  would  not  have  done  had  he  not  relied 
upon  his  equitable  rights  under  the  deed,  and  has  greatly 
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enhanced  its  value,  all  of  which  he  did  believing  she 
would  never  demand  of  him  anything  inconsistent  with 
the  purpose  of  the  deed  and  his  equitable  rights,  but  by 
said  acts  she  has  been  guilty  of  a  breach  of  the  trust  so 
created.  She  has  always  recognized  his  rights  by  al- 
lowing him  full  control  of  the  premises,  until  a  few 
months  ago,  and  by  joining  with  him  in  a  mortgage  in- 
tended to  be  a  lien  on  the  land,  which  he  has  paid  be- 
cause bound  with  her  on  the  note  which  was  secured  by 
the  mortgage.  She  is  utterly  insolvent,  but  is  in  pos- 
session of  some  furniture  which  is  his  property  and  for 
which  he  is  about  to  sue  her  in  trover.  Unless  re- 
strained, he  believes  she  will  sell  the  land  and  its  pro- 
ceeds, and  he  will  be  left  without  remedy  unless  the  pur- 
chaser has  notice.  He  owes  a  few  debts,  and  it  will  be 
necessary  for  him  to  have  possession  of  the  land  in  order 
to  support  himself  and  to  pay  these  debts.  He  prays 
for  injunction,  receiver,  that  the  title  be  declared  to  be 
in  him,  etc. 

J.  L.  Bankston  and  Holton  &  Lawson,  by  brief,  for 
plaintift*. 

No  appearance  for  defendant.  ♦ 


Mm  1 

§5-^  BOATWRIGHT   V.   ThB   StATB. 

Lw  ^ 

^  80    140 

101  &75|  1.  Where  a  battery  with  a  weapon  likely  to  produce  death  was  being 

I  89  140  committed  by  the  deceased  upon  the  slayer  when  the  mortal  blow 

»  IS        '  ^^^  ^ven,  the  fact  that  he  provoked  the  battery  by  the  use  of 

^4    97  opprobrious  words  W3uld  not  put  the  slayer  in  the  wrong  for  re- 

sisting it  so  far  as  was  necessary  to  his  defence;  and  a  seeming 
necessity,  if  acted  upon  in  good  faith,  would  be  equivalent  to  a 
real  necessity. 
2.  The  instrument  with  which  the  prisoner  was  beaten  by  the  de- 
ceased being  a  stick  (a  pine  picket)  two  inches  square  and  three 
feet  long,  it  was  error  to  charge  the  jury  in  substance  that  if  the 
deceased,  under  the  provocation  of  opprobrious  words,  advanced 
upon  the  prisoner  to  inflict,  and  did  inflict,  such  a  mere  battery 
as  the  jury  considered  the  words  would  justify,  and  if  the  prisoner 
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redsted  thei  battery  with  a  weapon  likely  to  prodaoe  death  and  in 
such  manner  as  to  produce  it,  then  the  killing  would  neither  be 
manslaughter  nor  justifiable  homicide.  Provocation  by  words 
will  not  justify  an  assault  which  is  apparently  dangerous  to  life, 
though  the  assailant  may  really  intend  only  a  moderate  battery, 
and  not  to  kill  or  seriously  injure. 

3.  The  evidence  not  showing  that  the  prisoner,  after  giving  the  first 
provocation,  gave  any  further  provocation,  it  was  error  to  charge 
the  jury  upon  the  hypothesis  that  he  ''still  provoked  the  de- 
ceased." 

4.  Where  a  blow  mortal  in  its  nature  is  wilfully  inflicted  with  an  in- 
strument likely  to  cause  death,  the  homicide  produced  by  it  is 
not  involuntary  manslaughter,  but  unless  justifiable,  is  either 
murder  or  voluntary  manslaughter.  Judgment  reversed. 
March  S8»  ISes.    Argued  at  the  lart  term. 

Criminal  law.  Murder.  Manslaughter.  Assault  and 
battery.  Charge  of  court.  Before  Judge  Atkinson. 
Glynn  superior  court.     December  term,  1890. 

Boatwright  was  charged  with  the  murder  of  Barka- 
loo.  He  was  found  guilty  of  voluntary  manslaughter, 
and  to  the  overruling  of  his  motion  for  new  trial  he  ex- 
cepted. One  of  the  grounds  of  the  motion  was,  that 
the  court  charged  as  follows :  "If  you  should  believe 
from  the  evidence  in  this  case  that  the  defendant  used 
opprobrious  words  towards  the  deceased,  you  will  con- 
sider whether  these  words  were  of  such  a  character  as 
would  have  justified  the  infliction  of  a  battery  upon  the 
defendant  by  the  deceased ;  if  you  find  that  such  op- 
probrious words  were  used  and  without  provocation, 
and  that  the  deceased  advanced  upon  the  defendant  to 
inflict  upon  him  a  mere  battery,  and  that  the  defendant 
struck  him  and  with  a  weapon  likely  to  produce  death, 
and  in  such  a  manner  as  to  produce  death,  then  the 
court  charges  you  that  the  defendant  would  not  be  jus- 
tified, nor  could  he  excuse  the  homicide,  or  reduce  the 
degree  to  manslaughter  by  such  proof."  Assigned  as 
error  because  there  was  no  evidence  that  deceased  ad- 
vanced upon  defendant  to  inflict  a  mere  battery,  but  the 
evidence  showed  that  deceased  advanced  upon  defendant 
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with  a  weapon  likely  to  produce  death,  and  did  in  fact 
strike  and  beat  defendant  with  the  deadly  weapon  be- 
fore any  blow  was  given  by  defendant. 

Another  ground  is,  that  the  court  erred  in  assuming 
in  the  charge  that  defendant  had  given  provocation  to 
deceased,  that  deceased  advanced  upon  defendant,  that 
defendant  still  provoked  deceased  and  armed  himself, 
and  that  they  engaged  in  such  mortal  combat, — as  ap- 
pears from  the  following  instructions :  ''Words  cannot 
justify  the  use  of  a  deadly  weapon  in  the  infliction  of  a 
battery;  and  if  you  believe  from  the  evidence  that  upon 
such  provocation  given  that  the  deceased  advanced  upon 
defendant,  that  the  defendant  gtill  provoked  the  de- 
ceased and  armed  himself,  and  that  they  engaged  in 
such  mutual  combat,  and  the  defendant  slew  the  de- 
ceased, it  would  be  your  duty  under  these  circumstances 
to  convict  him  of  the  oftence  of  voluntary  manslaugh- 
ter/' 

It  is  further  complained  that  the  court  refused  to 
charge,  as  requested,  certain  principles  as  to  involuntary 
manslaughter. 

Walter  A.  Way,  by  brief,  for  plaintiff  in  error. 
W.  A.  Little,  attorney-general,  by  J.  H.  Lumpkin, 
and  W.  G.  Brantley,  solicitor-general,  contra. 


Griffis  v.  Griffis. 

The  uncontradicted  evidence  being  that  the  father  conveyed  the 
premises  in  dispute  to  the  son  upon  the  promise  and  undertaking 
of  the  latter  to  support  him  during  his  life,  and  that  the  son  had 
not  violated  the  terms  of  this  stipulation  up  to  the  time  of  the 
trial,  and  there  being  no  evidence  to  show  that  the  father  owed 
any  debts  or  was  otherwise  involved  at  the  time  of  making  the 
conveyance,  or  that  he  then  contemplated  the  commission  of  any 
fraud,  the  verdict  of  the  jury  finding  the  property  subject  to  a 
judgment  rendered  against  the  father  long  after  the  date  of  the 
conveyance,  was  without  evidence  to  support  it,  although  the 
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father,  with  the  consent  of  the  son,  remained  in  poeseseion  of  the 
premises  antil  about  the  time  the  judgment  was  rendered,  and 
although  during  a  part  of  such  occupation  he  claimed  the  prop- 
erty as  his  own,  declaring  that  the  conveyance  to  the  son  was 
only  a  sham,  it  not  appearing  that  such  declarations  were  made 
in  the  son's  hearing  or  that  he  had  any  knowledge  of  the  same  or 
of  his  father's  adverse  claim  of  title.  Judgment  reversed, 

March  28,  1892.    Argued  at  the  last  term. 

Fraudulent  conveyance.  Parent  and  child.  Verdict. 
Before  Judge  Atkinson.  Clinch  superior  court.  March 
term,  1891. 

Executions  in  favor  of  S.  L.  Qriffis  against  Berry 
Griffis  were  levied  on  land  which  was  claimed  by  Sam- 
uel QriflBis.  The  property  was  found  subject,  and  the 
claimant's  motion  for  a  new  trial  was  overruled. 

The  evidence  for  the  plaintiff  was :  She  married  de- 
fendant twelve  or  fifteen  years  ago.  lie  told  her  he  had 
"shammed  off"  his  place  to  Sam.  Griffis,  and  that  Sam. 
should  never  have  it.  Sam.  paid  the  taxes  out  of  de- 
fendant's money.  He  lived  on  the  same  place  during 
the  time  plaintiff  stayed  with  him;  claimed  it  and  used 
it  as  his  own.  About  ten  years  ago  defendant  offered  to 
trade  places  with  plaintiff's  father,  and  told  him  he  (de- 
fendant) had  "  shammed  off"  his  place  where  he  lived 
to  Sam.  Qriffis,  but  it  would  be  all  right.  Defendant 
has  lived  on  the  land  in  question,  up  to  1889,  for  thirty 
or  forty  years,  using  and  cultivating  it  as  his  own. 

The  claim  rested  on  a  deed  from  the  defendant  dated 
September  16,  1870.  Claimant  testified :  My  father  is 
about  eighty  years  old.  He  made  the  deed  to  me  in 
consideration  that  I  should  maintain  and  support  him 
in  his  old  age.  This  I  have  done  by  furnishing  him 
with  clothing  and  food  for  his  support,  and  have  paid 
his  doctor's  bills  and  assisted  him  in  tending  the  land, 
and  am  now  tending  and  in  possession  of  it.  I  received 
the  deed  in  good  faith,  and  have  performed  the  agree- 
ment between  us.     I  did  not  have  the  deed  recorded, 
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because  I  did  not  think  it  necessary.  I  sold  beef-cattle 
for  him,  and  received  the  money ;  spent  some  in  his 
support ;  don't  remember  that  any  consideration  was 
paid  for  the  land  when  the  deed  was  made.  He  lived 
on  the  land,  cultivated  and  used  it ;  never  made  sup- 
port ;  got  no  rent. 

J.  L.  Sweat,  by  brief,  for  plaintiff'  in  error. 
S.  W.  Hitch,  by  Harrison  &  Pbeples,  contra. 


Olmstead  v.  Williams. 

The  action  being  for  a  malicious  prosecution  and  arrest,  and  the 
plea  of  justification  not  being  sustained  by  the  evidence,  and  the 
verdict  of  the  jury  not  being  so  excessive  in  amount  as  to  indicate 
any  bias  or  prejudice,  and  there  being  no  complaint  of  any  error 
of  law  committed  by  the  court  on  the  trial,  the  grant  of  a  new 
trial  was  unwarranted  by  law.  The  plea  of  justification  was 
necessarily  false,  for,  as  shown  by  the  evidence,  the  acts  of  the 
plaintiff  on  which  the  charge  of  criminal  trespass  was  made 
against  him  by  the  defendant  did  not  constitute  any  violation  of 
the  penal  laws  of  the  State,  and  therefore  did  not  subject  him  to 
indictment  or  arrest.  Judgtneni  revened. 

March  26, 1893.    Argued  at  the  last  tfarm. 

Malicious  prosecution.  Justification.  New  trial.  Be- 
fore Judge  Atkinson.  Ware  superior  court.  April 
term,  1891. 

Olmstead  sued  Williams  for  malicious  arrest  and  pros- 
ecution. The  defendant  pleaded  justification.  Plaintiff 
obtained  a  verdict  for  $250.  Defendant  moved  for  a 
new  trial  upon  the  grounds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.  A  new  trial  was  granted, 
and  the  plaintiff  excepted. 

The  evidence  discloses  that  at  the  time  of  the  arrest  the 
plaintiff*,  under  the  direction  of  his  superior,  was  en- 
gaged in  the  erection  of  a  fence  which  the  defendant 
claims  was  on  his  property.  The  plaintiff  claims  that  it 
was  on  the  property  of  the  railroad  company  for  which 
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he  was  working  at  the  time.  The  evidence  for  defend- 
ant was  to  this  effect :  The  property  was  owned  by  him. 
He  had  built  a  storehouse  on  it  in  1871,  and  it  had  been 
used  as  a  store  by  himself  and  tenants  up  to  the  time  it 
was  burned,  sometime  in  May,  1889.  The  arrest  was  in 
May,  1889.  Defendant  found  plaintiff  and  others  on 
the  ground  where  the  store  was  burned,  putting  up  the 
fence.  He  told  them  that  was  his  property  and  they 
knew  it,  and  for  them  to  get  oft*  of  it ;  they  paid  no  at- 
tention to  what  he  said,  and  he  took  out  the  warrants 
for  trespass  and  placed  them  in  the  hands  of  the  sheriff 
who  executed  them.  He  held  the  property  under  a  deed 
executed  December  10,  1860,  the  property  lying  imme- 
diately southeast  of  the  then  Atlantic  &  Gulf  railroad 
and  being  815  acres  of  lot  166  in  the  8th  district  of  Ware 
county;  had  exercised  ownership  over  the  land  ever 
since  1860,  etc.  One  Garret  was  occupying  a  shanty  on 
part  of  the  land  where  the  storehouse  was  built  and  at- 
tending to  a  tank  for  the  Brunswick  &  Albany  road, 
now  the  B.  &  W.  R.  R.  Defendant  tore  down  this 
house  and  told  Garret  to  move  in  another  which  was 
unoccupied,  the  house  which  he  occupied  until  recently 
torn  down  by  order  of  the  Brunswick  A  Western  rail- 
road. Gave  Garret  permission  to  take  in  a  small  piece 
of  ground  for  u  garden  around  the  house,  and  charged 
him  no  rent.  Defendant  had  two  other  tenement 
houses  between  his  store  and  where  Garret  was  living, 
at  the  time  they  were  torn  down  recently  by  the  B.  &  W. 
R.  R.  Co.  There  were  some  posts  standing  between  where 
they  were  erecting  the  fence  and  the  railroad,  which 
were  part  of  the  paling  enclosing  the  store  lot.  The 
railroad  was  built  when  defendant  tore  down  the  house 
Garret  was  living  in,  and  built  his  store.  He  believed 
he  had  the  right  to  have  the  arrest  made,  and  did  so  in 
good  faith .  Has  not  presented  any  of  the  parties  to  the 
grand  jury  nor  had  them  indicted,  and  the  grand  jury 
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has  been  in  session  twice  since  they  were  arrested.  He 
was  not  acquainted  personally  with  any  of  the  parties ; 
inquired  their  names  to  get  out  the  warrant,  and  did  not 
consult  a  lawyer  or  anybody  about  taking  it  out.  He 
thought  they  were  violating  the  law  ;  was  not  mad  but 
did  not  feel  in  the  best  of  humor.  In  evidence  for  plain- 
tiff* was  a  deed  made  September  11, 1860,  by  one  Stan- 
sell  to  the  Brunswick  &  Florida  Railroad  Company,  con- 
veying a  right  of  way  100  feet  wide  on  each  side  of  the 
track,  and  three  acres  of  land  in  addition  to  the  right  of 
way,  one  acre  and  a  half  on  the  north  side  and  one  and 
a  half  on  the  south  side  of  the  track,  through  and  of  lot 
of  land  166  in  the  8th  district  of  Ware  county.  As  to 
this  deed  Stansell  testified  that  he  signed  it,  but  never 
owned  any  of  the  lot  on  the  southeast  of  the  S.  F.  &  W., 
formerly  Atlantic  &  Gulf  railroad,  at  the  time  he  made 
the  deed,  but  owned  that  on  the  west  side.  There 
was  further  evidence  for  the  plaintiff  as  follows  :  Under 
his  superior  he  and  others  were  digging  holes  and  put- 
ting in  posts ;  there  were  no  palings  between  where  they 
were  erecting  the  fence,  and  the  railroad ;  he  did  not 
know  whose  it  was ;  he  was  putting  up  the  fence  in 
good  faith ;  defendant  came  and  told  them  to  get  off 
his  property,  that  they  knew  it  was  his  property,  and 
was  surveying  his  land  around,  and  said  he  would  have 
them  arrested  and  make  an  example  of  them  ;  they  kept 
on  building  the  fence ;  there  was  a  big  crowd  out  there ; 
the  sheriff  arrested  them,  and  plaintiff'  had  a  good  deal 
of  feeling  when  he  was  arrested ;  felt  badly  shaken  up 
about  it ;  they  were  building  fence  on  the  burnt  lot, 
and  plaintiff  did  not  know  what  the  fencing  was  for. 
The  fence  was  being  erected  within  one  hundred  feet  of 
the  center  of  the  track  of  the  B.  &  W.  R.  R.  There  was 
a  fence  back  of  Garret's  house,  but  at  the  time  of  the 
arrest  plaintiff's  superior  had  not  commenced  to  build 
the  fence  in  there.     Garret's  house  was  between  the  line 
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where  they  intended  constructing  the  fence,  and  the  rail- 
road. The  store  was  burned  before  they  started  the 
fence.  Before  the  arrest  plaintiff  was  told  by  this 
superior  that  they  were  fencing  in  the  right  of  way  of 
the  railroad  and  working  within  the  line  of  the  right  of 
way,  100  feet  from  the  center  track,  and  he  asked  defend- 
ant if  that  was  not  the  line  where  it  was,  when  de- 
fendant answered  that  he  did  not  know  and  did  not  care. 
The  railroad  was  built  and  in  operation  before  the  war. 
Garret  was  living  in  a  house  built  by  the  railroad  com- 
pany long  time  ago  ;  was  tending  the  tank  a  long  time 
for  the  railroad.  When  defendant  was  going  to  build 
his  store  he  tore  down  the  house  Garret  was  living  in, 
which  was  on  the  lot  where  the  store  was  burned,  and 
told  him  to  move  in  the  house  he  continued  living  in 
until  1889,  and  that  he  could  take  in  a  garden  around 
the  house.  The  railroad  company  built  this  house  when 
the  railroad  was  built  through,  and  tore  it  down  not  long 
ago.  Garret  has  either  been  in  the  service  of  the  rail- 
road company  or  taken  care  of  by  them  ever  since  be- 
fore the  war.  and  has  lived  in  their  houses  paying  no  rent, 
and  defendant  never  tried  to  collect  any  rent  from  him 
or  to  molest  him  in  way.  The  railroad  house  he  moved 
out  of  and  the  one  he  moved  into  when  defendant  built 
his  store,  were  on  the  same  strip  of  land,  within  about 
the  same  distance  of  the  railroad,  the  one  he  last  lived 
in  being  fifty  or  seventy-five  yards  below  the  first. 

Goodyear  A  Kay  and  J.  L.  Sweat,  by  brief,  for 
plaintiff 

G.  J.  HoLTON  A  Son  and  J.  S.  Williams,  by  H.  B. 
Tompkins,  for  defendant. 


Chavos  v.  The  State. 

There  was  no  error  in  the  charge  of  the  court,  and  the  verdict  was 
warranted  by  the  evidence.  Judgment  affirmed. 

March  96, 1892.   Aigued  at  the  last  term. 
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Criminal  law.  Murder.  Charge  of  court.  Before 
Judge  Atkinson.  Ware  superior  court.  April  term, 
1891. 

Chavos  was  indicted  for  the  murder  of  H.  A.  Cul- 
pepper. There  was  positive  evidence  as  to  his  guilt 
introduced  by  the  State  ;  evidence  of  witnesses  who  saw 
the  killing,  and  who  testified  that  the  prisoner  was  the 
man  who  committed  the  crime.  He  introduced  no  evi- 
dence. His  statement  was:  "I  am  here  arrested  for 
the  man  that  done  the  killing  of  Mr.  Culpepper.  I  am 
not  the  man.  God  knows  if  I  be  convicted  on  that,  I 
will  be  convicted  on  a  wrong  cause,  because  I  wasn't 
there.  I  don't  know  anything  about  it  at  that  time." 
He  was  found  guilty,  and  his  motion  for  new  trial  was 
overruled.  The  grounds  of  the  motion  were,  that  the 
verdict  was  contrary  to  law  and  evidence,  and  without 
evidence  to  support  it.  Also,  that  the  court  erred  in 
charging :  "  Where  was  the  defendant  at  the  time  of 
the  commission  of  the  oftence  ?  Where  was  he  preceding 
its  commission  ?  Where  was  he  subsequent  to  its  com- 
mission? All  these  are  circumstances  which  the  jury  may 
consider  in  determining  the  main  facts  of  the  case."  It 
is  alleged  that  this  part  of  the  charge,  coming  as  it  did 
immediately  after  what  the  court  had  said  as  to  the 
weight  to  be  given  to  the  defendant's  statement,  tended 
to  mislead  the  jury  and  prejudice  defendant's  case. 

John  C.  McDonald,  for  plaintiff  in  error. 

W.  A.  Little,  attorney-general,  by  J.  H.  Lumpkin, 
and  W.  G.  Brantley,  solicitor-general,  contra. 


The  Waycross  Lumber  Company  v.  Guy. 

Though  the  endence  as  to  the  cause  of  the  injury  was  only  circum- 
stantial, it  was  suflficient  to  warrant  the  jury  in  finding  that  all  of 
the  material  allegations  in  the  plaintifi'^a  petition  were  established. 
There  was  no  error  in  denying  a  new  trial.       Judgment  affirmed, 
March  96, 1892.    Argued  at  the  last  term. 
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Master  and  servant.  New  trial.  Before  Judge  At- 
kinson. Ware  superior  court.  April  adjourned  term, 
1891. 

Action  for  damages  by  Guy  against  the  Waycross 
Lumber  Co.;  verdict  for  the  plaintifi ;  motion  of  the  de- 
fendant for  a  new  trial,  overruled.  The  plaintiff  al- 
leged, in  brief :  He  was  engaged  at  work  at  the  mills 
operated  by  the  defendant,  his  duty  being  to  work  at 
the  Reppard  roller  and  saw  the  lumber,  the  engine, 
boilers  and  propelling  machinery  being  underneath  the 
floor  upon  which  the  saws  and  carriages  and  other  ma- 
chinery connected  more  directly  with  the  manufacturing 
of  the  lumber.  While  he  was  changing  the  saws,  this 
being  in  the  hue  of  his  duty,  the  saw  carriage  went  for- 
ward towards  him,  and  without  any  notice  or  warning 
from  any  one  he  was  caught  between  the  head-block 
and  saw-guide,  and  injured.  The  machinery  was  under 
the  charge  of  a  machinist  employed  for  the  purpose  by 
the  manager  or  overseer  of  the  business.  Plaintiff  at 
the  time  of  the  injury  was  entirely  free  from  fault,  and 
the  accident  resulted  from  a  failure  on  the  part  of  the 
overseer,  machinist  and  agents  of  the  defendant  to  exer- 
cise ordinary  and  reasonable  care  and  diligence  to  pre- 
vent it.  By  reason  of  a  defect  in  the  machinery  a  valve 
was  caused  to  move  and  give  steam  to  the  propelling 
machinery  which  caused  the  carriage  to  move  forward, 
catching  plaintiff  between  the  head-block  and  saw- 
guide,  this  defect  in  the  machinery  being  known  to  the 
machinist  and  overseer  of  the  mill,  and  unknown  to 
plaintiff,  who  had  been  in  the  defendant's  employment 
five  days.  The  carriages  by  reason  of  the  defect  in  the 
machinery  had  been  caused  to  go  forward  on  other  oc- 
casions before  his  employment  by  the  defendant,  which 
fact  was  known  to  the  manager,  overseer  and  machinist, 
and  the  defendant  had  failed  to  correct  or  repair  the  de- 
fect so  as  to  prevent  the  giving  of  steam  and  the  mov- 
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ing  of  the  carriage  without  warning,  and  notwithstand- 
ing such  failure  to  repair  the  defect,  the  manager,  over- 
seer and  machinist  failed  to  inform  plaintiff  of  the  same. 
All  of  said  failures  to  act,  above  described,  were  caused  on 
account  of  un^killfulness  and  imprudent  conduct  on  the 
part  of  manager,  overseer  and  machinist,  without  any 
degree  of  negligence  on  the  part  of  plaintiff,  and  con- 
stituted negligence  on  the  part  of  defendant,  and  were 
the  sole  cause  of  the  injury. — By  amendment  it  was  al- 
leged that  the  injury  resulted  solely  from  a  defect  in  a 
valve  which  was  improperly  adjusted,  thus  allowing 
steam  to  escape  into  the  cylinder,  and  caused  the  saw 
carriage  to  move  forward,  and  that  this  defect  was  of 
long  standing  and  was  known  to  the  general  overseer 
or  superintendent  in  general  charge  of  the  affairs  of  the 
defendant  at  the  mill,  and  was  also  known  to  the  de- 
fendant by  reason  of  its  long  standing,  and  was  not 
known  to  the  plaintiff. 

On  demurrer  that  portion  of  the  declaration  seeking 
a  recovery  on  the  ground  of  the  negligence  of  a  co  em- 
ployee was  stricken.  The  evidence  at  the  trial  was 
voluminous,  and  need  not  be  recited  here.  The  grounds 
for  new  trial  were,  that  the  verdict  was  contrary  to  law 
and  evidence,  and  to  several  specified  portions  of  the 
charge  to  the  jury,  and  that  the  court  erred  in  the  fol- 
lowing instruction :  "Then  you  will  inquire  whether 
this  defect  existed,  whether  it  was  known  expressly  to 
the  master,  and  if  not,  whether  the  superintendent  of 
the  mill  was  reasonably  diligent  in  looking  after  the 
machinery  so  as  to  find  out  its  actual  condition.  K  by 
the  exercise  of  ordinary  and  reasonable  care  in  looking 
after  the  machinery  in  that  mill  he  might  have  discov- 
ered a  defect,  the  defect  described  in  the  declaration,  if 
you  find  that  it  existed,  then  the  law  charges  him  with 
notice  of  the  defect." 
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J.  L.  Sweat,  W.  G.  Brantley  and  S.  W.  Hitch,  for 
plaintift*  in  error. 
L.  A.  Wilson,  and  J.  C.  McDonald,  contra. 


Kent  et  d.  v.  Davis  et  al. 


89    151 

%97jnh\ 

89    151 
pll6  1^4 


An  equitable  petition  alleging  that  the  plaintiff  therein  are  the  only 

heirs-at-lawof  their  deceased  father,  who  died  intestate ;  that  his  ^  J^|| 
estate  owes  no  debts;  that  there  has  been  no  administration  i'^  |5j| 
thereon ;  that  they  are  all  of  lawful  age ;  that  one  of  the  defend-  {i28  89r 
ants  who  was  a  brother  of  the  deceased,  in  the  lifetime  of  the 
latter,  by  fraud  and  undue  influence,  and  by  making  false  and 
fraudulent  promises  to  support  the  deceased,  which  were  not 
kept,  all  of  which  are  sufficiently  set  forth  in  the  petition,  in- 
duced the  deceasec^,  at  a  time  when  he  was  mentally  and  physi- 
cally incapable  of  transacting  business,  to  convey  to  such  brother 
the  whole  or  tne  greater  part  of  his  property,  consisting  of  real 
estate  and  personalty ;  that  such  brother  conveyed  the  realty  to 
another  defendant  who  had  notice  of  the  fraud;  and  praying 
a  cancellation  of  these  conveyances  and  an  accounting  by  the 
brother  for  the  personalty  received  by  him,  may  be  maintained ; 
the  court  having  the  power,  if  in  its  discretion  deemed  necessary, 
to  require  plainti£&,  in  the  event  they  should  recover  for  the  per- 
sonalty, to  give  bond  indemnifying  the  brother  from  any  loss  to 
which  he  maybe  subjected  in  consequence  of  any  recovery  against 
him  by  an  administrator  of  the  deceased  heres^r  appointed,  if 
any,  at  the  instance  of  a  creditor  or  creditors.  Judgment  affirmed. 
March  31, 1892.    By  two  Justioes.    Ai^ued  at  the  last  term. 

Equity.  Fraud.  Cancellation  of  deeds.  Account. 
Before  Judge  Ronby.  Johnson  superior  court.  March 
term,  1891. 

The  petition  alleged  :  Petitioners  are  the  children,  of 
lawful  age,  and  the  only  heirs-at-law  of  Bryant  Kent, 
who  died  intestate  about  July  25,  1887.  About  Sep- 
tember 9,  1882,  Bryant  Kent,  being  then  in  feeble  health 
from  which  his  mind  and  will  power  was  so  impaired 
as  to  render  him  incapable  of  safe  and  prudent  business 
transactions,  and  susceptible  to  undue  and  fraudulent 
influences,  was  fraudulently  induced  by  his  brother, 
Thomas  Kent,  to  execute  and  deliver  to  him  a  deed,  con- 
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veying  to  Thomas  Kent  in  fee  simple  a  tract  of  land 
(describing  it),  and  certain  live-stock,  personalty,  notes 
and  accounts,  also  described.  The  consideration  ex- 
pressed on  the  face  of  the  deed  was  natural  love  and  af- 
fection, and  that  Thomas  Kent  should  keep,  support  and 
maintain  said  Bryant,  as  a  member  of  his  family,  dur- 
ing the  natural  life  of  Bryant.  When  it  was  executed 
Bryant  was  stopping  at  the  home  of  his  brother,  and  on 
account  of  his  physical  and  mental  weakness  was  in- 
capable of  transacting  business,  and  relied  with  implicit 
confidence  on  the  advice  and  direction  of  Thomas,  who, 
taking  advantage  of  this  weakness  and  confidence,  rep- 
resented to  Bryant  that  his  afflictions  were  permanent, 
that  he  would  never  be  able  to  transact  business  so  as  to 
protect  his  property  from  ultimate  loss,  ftiat  he  would 
soon  be  without  property  and  be  dependent  in  his  old 
age  and  afflictions  upon  the  charity  of  his  friends  and 
relatives  for  support,  all  of  which  he  could  avoid  by 
executing  to  him,  Thomas,  said  deed,  who  would  take 
charge  of  the  property  and  business  of  him,  Bryant,  and 
relieve  him  of  further  care  or  responsibility  for  its  man- 
agement, and  provide  him  with  a  comfortable  home  and 
ample  support  and  medical  attention  during  his  life. 
Bryant  was  led  further  to  believe  that  his  business  and 
property  were  in  a  confused  and  complicated  condition, 
which  would  result  in  no  profit  but  perhaps  great  loss  to 
Thomas  in  "closing"  for  the  considerations  expressed  in 
the  deed,  but  he  would  do  so  in  consideration  of  the 
comfort  and  satisfaction  of  his  brother,  whose  interest 
he  felt  it  his  duty  to  provide  for  in  his  afflictions. 
By  these  false  and  fraudulent  means  Bryant  was  induced 
to  execute  and  deliver  the  deed  together  with  the  prop- 
erty described  in  it,  when  in  fact  he  was  comparatively 
out  of  debt  and  his  business  in  no  way  complicated  or 
confused.  As  soon  as  the  deed  was  executed  Thomas 
proceeded  to  take  possession  of  the  property  and  also  all 
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other  property  belonging  to  Bryant,  a  list  of  which,  so 
far  as  petitioners  have  been  able  to  obtain  the  informa- 
tion, is  set  out.  He  collected  claims  due  Bryant,  amount- 
ing to  $126.50,  and  the  interest  of  Bryant  in  the  estate 
of  his  deceased  mother,  upon  which  he  received  $100,  all 
aggregating  the  value  of  $2,80«i.50,  besides  the  interest 
and  profits  thereof.  As  soon  as  possible  after  taking 
possession  of  the  property,  Thomas  sold  one  hundred 
acres  of  the  land  to  one  Downs,  for  $500  cash,  and 
Downs  had  notice  at  and  before  the  purchase,  of  the 
fraud  practiced  by  Thomas  in  procuring  the  deed. 
Thomas  appropriated  the  proceeds  of  the  sale  of  the  land 
to  his  own  use  and  proceeded  to  sell  the  balance  of  the 
property,  such  as  he  could  not  otherwise  appropriate  to 
his  own  use,  to  various  parties,  who  were,  so  far  as  peti- 
tioners know,  innocent  purchasers.  As  soon  as  Thomas 
had  disposed  of  the  property  he  refused  to  comply  with 
the  obligations  assumed  by  him,  and  refused  to  keep, 
support  and  maintain  Bryant,  only  so  long  as  he  could 
make  him  useful  by  labor  imposed  on  him  which  he  was 
unable  to  perform  ;  and  at  last  refused  to  receive  Bryant 
at  his  house  or  provide  for  his  comfort  and  medical 
treatment  during  his  last  illness,  while  Bryant  was  to- 
tally unable  to  provide  for  himself  and  required  constant 
nursing  and  attention.  In  order  to  keep  their  father 
from  suffering  and  neglect  petitioners  had  to  take  and 
provide  for  him  at  their  homes.  The  property  so  ob- 
tained by  Thomas  was  largely  in  excess  of  the  sum 
necessary  to  be  expended  in  the  support  and  maintenance 
of  Bryant,  and  to  have  provided  him  with  such  comforts 
and  attention  as  he  was  entitled  to  in  his  last  illness. 
Bryant  never  recovered  his  physical  and  mental  strength 
sufficiently  to  demand  and  protect  his  rights  in  the 
property,  but  his  afflictions  increased  until,  for  a  con- 
siderable length  of  time  before  his  death,  he  was  utterly 
helpless.     For  the  reason  mentioned  the  deed  is  void; 
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and  Thomas  as  to  all  the  property,  and  Downs  as  to  the 
land  bought  by  him  from  Thomas,  hold  as  trustees  for 
Bryant  and  his  heirs,  and  Thomas  should  be  required  to 
account  to  petitioners  for  the  full  value  of  the  property, 
and  the  deed  be  declared  void,  to  which  end  petitioners 
have,  since  their  father's  death,  applied  to  Thomas  for 
an  accounting  and  settlement,  with  which  proposition 
he  refuses  to  comply.  The  prayer  is,  for  cancellation  of 
both  the  deeds,  and  that  Thomas  be  required  to  come  to 
an  accounting  with  petitioners  for  all  the  property,  etc. 
The  deed  from  Bryant  to  Thomas  Kent  is  attached  as 
an  exhibit.  Petitioners  were  allowed  to  amend  by  al- 
leging that  there  were  no  debts  against  the  estate  of 
Bryant  Kent,  and  that  no  administration  had  been  taken 
out  on  his  estate.  The  date  of  the  filing  of  the  petition 
seems  to  be  March  3,  1890. 

The  defendants  demurred  on  the  following  grounds  : 
The  allegatiotw  in  the  declaration  do  not  entitle  plain- 
tifts  to  the  relief  sought  or  any  other  relief;  the  title  to 
the  personalty  mentioned  is  not  in  plaintiffs,  the  right 
to  sue  being  only  in  the  administrator  of  Bryant  Kent ; 
and  defendant  Downs  has  a  good  title  by  prescription  to 
the  land  of  which  he  is  alleged  to  be  in  possession.  The 
demurrer  was  overruled,  and  the  defendants  excepted. 

W.  R.  Daley,  Evans  &  Evans,  T.  H.  Potter  and 
HiNES,  Shubrick  &  Felder,  for  plaintiffs  in  error. 

A.  F.  Daley,  by  brief,  contra. 


89    154 
99    S89| 

a9-i54  Teem  v.  The  Town  of  Ellijay. 


Where  a  person  against  whom  a  municipal  corporation  is  pro- 
ceeding to  collect  taxes,  on  litigation  ensuing  after  the  seizure  of 
his  property  the  release  of  which  he  has  procured  by  giving  bond 
and  security,  proposes  a  compromise  and,  the  terms  being  ac- 
cepted, gives  his  promissory  notes  payable  at  future  dates  for  the 
amount  agreed  upon,  and  afterwards  voluntarily  pays  the  notes, 
he  cannot  recover  back  the  money  as  money  paid  under  duress, 
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and  a  finding  of  the  jury  to  the  effect  that  there  was  no  duress  is 
correct. 
2.  A  claim  arising  out  of  an  alleged  tort  cannot  be  joined  in  the 
same  action  with  a  claim  for  money  had  and  received,  the  rule  of 
the  code  being  that  plaintiff  may  join  all  causes  of  action  of  like 
nature;  causes  ex  delicto  cannot  be  joined  with  causes  ex  contractu. 

Judgment  affirmed, 
March  81,  U92.   By  two  Justices.    Argued  at  the  last  term. 

Municipal  corporations.  Duress.  Actions.  Torts. 
Before  Judge  Maddox.  Gilmer  superior  court.  Oc- 
tober term,  1890. 

Action  by  Teem  against  the  Town  of  EUijay,  alleg- 
ing as  follows :  Defendant  is  indebted  to  him  $500  be- 
sides interest,  for  that  on  January  12,  1889,  it  addressed 
to  him  a  communication  in  writing,  stating  that  it  had 
a  claim  against  him  for  license  tax  on  the  sale  of  liquors 
in  that  town  in  the  year  1887,  in  the  sum  of  $10,000, 
which  he  was  requested  to  settle  by  the  15th  of  Jan- 
uary, 1889,  or  the  town  would  proceed  to  collect  the 
same, — signed  by  three  persons  composing  the  town 
council.  He  had  not  applied  to  the  defendant  for  a 
license  to  sell,  vend  or  furnish  liquor  in  any  way  within 
its  corporate  limits  during  1887,  and  was  [not]  engaged 
as  a  business  in  the  sale  of  liquor  therein  by  retail  or 
otherwise ;  and  refused  at  that  time  to  accede  to  de- 
fendant's unlawful  demand.  Thereupon  the  defendant 
issued  an  execution  against  him  for  $10,000  and  placed 
it  in  the  hands  of  a  levying  officer  for  collection,  with 
instructions  to  seize  plaintiff's  property  to  satisfy  it ; 
and  the  execution  was  levied  on  hie  property.  The  de- 
clared intention  of  defendant  was  to  bankrupt  and  ma- 
liciously destroy  his  business  in  the  town,  and  to  this 
end  John  P.  Perry,  the  agent  and  attorney  of  defend- 
ant, visited  the  creditors  of  plaintiff  in  Atlanta  and 
told  them  of  the  levy  of  the  execution  and  of  the  dis- 
astrous results  that  would  follow,  and  procured  all  evi- 
dences of  debt  held  by  M.  C.  Kiser  &  Co.,  and  demanded 
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immediate  payment  thereof.  Silvey  &  Co.,  who  then 
held  claims,  also  presented  them.  Plaintift*'s  indebted- 
ness amounted  to  $3,000  to  these  firms,  and  other  srnns 
aggregating  $1,000  were  pressed  at  once.  Defendant 
notified  him  that  if  he  did  not  settle  said  claim,  two  or 
three  other  levies  would  be  made  and  his  business  as  a 
merchant  would  be  utterly  destroyed.  He  gave  a  $10- 
000  forthcoming  bond  in  the  first  case,  for  the  purpose 
of  testing  the  validity  of  said  extraordinary  and  illegal 
procedure.  He  was  notified  of  other  threatened^. /<w. 
and  levies ;  and  being  unable  to  give  security  on  so 
many  bonds  for  the  payment  of  the  sums  aforesaid,  and 
to  prevent  the  forced  sale  of  his  property,  the  utter  de- 
struction of  his  credit  and  the  wreck  of  his  fortune,  he 
paid  defendant  $200  cash  and  delivered  to  it  four  notes 
for  $75  each,  dated  January  17,  1889,  and  due  March 
1st,  April  25th,  June  25th  and  August  25,  1889,  giving 
security  thereon ;  and  paid  each  note  as  it  fell  due.  At 
no  time  did  he  owe  defendant  any  of  said  sums,  but 
was  compelled  to  pay  them  for  the  causes  aforesaid,  and 
that  he  had  no  means  of  warding  off  this  sharp  and 
quick  process  of  law.  He  rested  under  no  legal  liability 
to  pay  said  several  sums,  and  they  are  now  due  him 
with  interest.  He  has  demanded  the  name,  but  the  de- 
fendant refuses  to  pay  any  part  thereof.  The  execution 
was  issued  and  levied  two  years  after  the  alleged  viola- 
tion of  the  town  ordinance,  and  without  trial  or  oppor- 
tunity to  be  heard  ;  and  the  action  of  the  defendant  was 
without  law  to  support  it,  an  usurpation  of  power, 
fraudulent  and  void.  In  addition  to  the  sums  of  money 
so  paid  by  him,  he  has  been  damaged  by  the  defendant 
in  the  further  sum  of  $5,000,  for  that  on  January  17, 
1889,  while  pursuing  his  business  as  a  merchant,  hotel- 
keeper,  etc.,  the  defendant,  by  its  agents  and  servants, 
with  malicious  and  fraudulent  intent  to  injure  him,  en- 
tered his  hotel  and  storehouse  and  levied  a  pretended 
and  fraudulent  execution  upon  the  goods  therein,  when 
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in  fact  he  never  owed  defendant  anything,  never  was 
sued  or  served  or  cited  to  appear  in  any  court  to  answer 
any  case  wherein  defendant  was  plaintiflf  and  he  was 
defendant.  His  credit  was  assailed,  and  he  was  com- 
pelled to  sell  at  a  ruinous  discount  five  hundred  gallons 
of  whisky  and  other  personal  property  at  a  loss  of 
$500,  to  meet  liabilities  not  pressing  before  said  unlawful 
levy.  By  amendment  he  alleged  that  he  was  compelled 
by  stress  of  circumstances  as  set  out  in  his  declaration,  to 
sell  three  thousand  gallons  of  whisky  which  he  had  on 
hand  or  deposit,  at  a  loss  of  fifteen  cents  per  gallon,  to 
meet  demands  not  before  pressing  him,  all  the  direct 
result  of  defendant's  illegal  and  fraudulent  acts  as  above 
set  out.  He  did  not  sell  any  liquor  during  either  of 
said  years  and  was  not  liable  for  said  tax.  After  the 
return  of  J.  P.  Perry,  the  agent  and  attorney  of  de- 
fendant, he  was  notified  that  Perry  had  procured  from 
M.  C.  Kiser  &  Co.  a  large  amount  of  indebtedness  to 
plaintift'  and  intended  to  press  the  same,  and  that  de- 
fendant would  ia3ue  two  other  executions  against  him 
for  ^10,000  each  and  require  him  to  give  two  other 
bonds  of  $20,000  each.  Knowing  that  be  could  not 
give  them  and  arrest  the  proceeding,  he  paid  the  sum  of 
$500  as  before  set  out,  after  his  goods  had  been  levied 
on,  under  protest  and  compulsion  and  to  save  his  goods 
and  merchandise  from  immediate  sale. 

The  verdict  was  in  favor  of  the  defendant.  The 
plaintiff  moved  for  a  new  trial  on  the  grounds,  that  the 
verdict  was  contrary  to  law  and  evidence,  and  that  the 
court  erred  in  sustaining  the  demurrer  to  that  part  of 
the  declaration  setting  out  the  tortious  act  of  plaintiff 
and  the  resulting  and  direct  damages  growing  out  of 
the  levy  of  the/. /a.  The  motion  was  overruled,  and 
the  plaintiff  excepted. 

C.  D.  Phillips  and  G.  R.  Brown,  for  plaintiff. 
Clay  &  Blair  and  J.  P.  Perry,  contra. 
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Carttbr  4;   Company  v.   The    Rome    and  Carrollton 
Construction  Company  et  aL 

1.  The  lien  given  by  the  code,  {1979,  to  "contractors  to  build  rail- 
roads" is  confined  to  those  contractors  employed  by  the  person  or 
company  owning  the  railroad,  and  the  right  of  lien  does  not  (ex- 
tend to  subcontractors  who  procure  the  work  to  be  done  on  their 
own  account  in  pursuance  of  a  contract  between  themselves  and 
the  primary  contractors. 

2.  Where  a  lien  upon  a  railroad  was  claimed  by  the  plaintiffs  in  the 
double  character  of  contractors  and  material  men,  for  work  done 
and  material  furnished  in  constructing  the  railroad,  and  where 
the  declaration  against  the  company  and  the  immediate  con- 
tractor under  the  company,  in  a  joint  suit  against  them  brought 
to  foreclose  the  lien,  showed  that  the  plaintiffs  were  only  sub- 
contractors, and  both  the  claim  of  lien  and  the  declaration  were 
for  a  gross  sum,  without  disclosing  what  part  of  it  was  for  work 
and  what  part  for  materials,  and  there  was  no  offer  to  amend  the 
declaration  so  as  to  foreclose  the  lien  for  so  much  of  the  gross  sum 
as  represented  the  price  of  materiMs  only,  there  was  no  error  in 
denying  a  foreclosure  nor  in  dismissing?  the  action  as  to  the  rail- 
road company.  Whether,  as  the  two  sums  were  blended  in  the 
claim  of  lien  and  the  statute  gives  no  lien  for  one  of  them,  the 
claim  of  lien  be  good  as  to  the  other,  quxref 

3.  The  granting  of  a  continuance  is  not  a  subject-matter  for  a^  writ 
of  error  whilst  the  cause  is  pending  in  the  court  below. 

March  31, 1893.   Ararued  at  the  last  term.  JudgmerU  affirmed. 

Liens.  Railroad  contractors.  Material  men.  Prac- 
tice. Continuance.  Before  Judge  Maddox.  Floyd 
superior  court.     March  adjourned  term,  1891. 

Action  by  Cartter  A  Company  to  recover  money  due 
from  the  Rome  and  Carrollton  Construction  Company, 
and  to  foreclose  a  lien  upon  the  railroad  of  the  Chatta- 
nooga, Rome  A  Columbus  Railroad  Company.  The 
railroad  company  demurred  to  the  declaration  and  fore- 
closure of  lien>  and  moved  to  strike  the  declaration  so 
far  as  that  company  was  concerned.  This  demurrer  and 
motion  were  sustained  and  the  declaration  stricken  as  to 
the  foreclosure  of  lien.  After  the  passage  of  this  order 
the  plaintiffs  offered  to  proceed  as  against  the  construe* 
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tion  company ;  whereupon  the  defendants'  counsel  asked 
for  a  continuance,  which  was  allowed.  Plaintiffs  ex- 
cepted to  the  decision  sustaining  the  demurrer  and  mo- 
tion to  strike,  and  to  the  grant  of  the  continuance.  The 
declaration  alleged  that  the  plaintiffs  were  contractors 
to  build  railroads,  material  men  and  persons  furnishing 
material  for  such  building,  and  for  the  improvement  of 
real  estate ;  that  as  such  on  March  7,  1888,  they  con- 
tracted with  the  construction  company  to  construct  and 
erect  an  iron  drawbridge  on  the  Oostanaula  river  at 
Rome,  with  necessary  fixed  spans,  and  one  iron  bridge 
of  fixed  spans  on  the  Etowah  river  at  Rome,  for  the  cer- 
tain sum  mentioned,  for  which  sum  they  have  taken  no 
personal  security,  and  there  is  due  and  unpaid  upon  the 
contract  $3,882.45.  Copy  of  the  account  is  attached. 
On  September  27,  1888,  they  completed  the  bridges  in 
compliance  with  their  contract,  and  thereupon  the  con- 
struction company  became  indebted  to  them  the  balance 
then  due  upon  the  same,/ a  part  of  the  money  for  the 
bridges  having  been  paid  in  instalments.  On  December 
24,  1888,  and  within  three  months  of  the  completion  of 
the  building  of  the  bridges,  they  had  their  claim  of  lien 
on  the  railroad  for  the  building  of  the  bridges  recorded 
in  the  oflices  of  the  clerks  of  the  superior  courts  of  cer- 
tain counties  mentioned,  one  of  the  counties  being  the 
county  in  which  the  bridges  were  situated  and  suit 
brought,  as  follows,  in  brief:  Cartter  A  Company,  con- 
tractors to  build  railroads,  and  material  men  and  persons 
furnishing  material  for  the  improvement  of  real  estate, 
claim  a  lien  upon  the  railroad  of  the  Chattanooga,  Rome 
&  Columbus  railroad  (describing  its  location),  including 
all  its  real  estate,  etc.,  and  which  is  its  property,  and 
particularly  upon  the  two  iron  railroad  bridges  and  the 
substructures  and  appurtenances  thereon  (describing 
them);  the  lien  is  claimed  for  $3,900,  the  amount  re- 
maining due  and  unpaid  for  work  done  and  material 
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furnished  in  building  the  two  bridges,  substructures  and 
appurtenances  thereof  on  the  line  of  the  railroad  at 
Rome,  and  the  doing  of  which  work  and  furnishing  of 
which  materials  was  completed  on  September  27,  1888. 
The  declaration  further  alleges  that  plaintiffs  have  com- 
menced this  their  action  for  recovery  of  the  amount  duo 
upon  their  claim,  within  twelve  months  from  the  time 
it  became  due ;  that  the  railroad  of  which  the  bridges 
are  a  part  is  the  property  of  the  railroad  company ;  that 

on  the day  of ,  1888,  and  before  the  railroad 

company  had  settled  with  or  paid  the  construction  com- 
pany for  the  building  of  the  railroad,  plaintiffs  gave 
written  notice  to  the  railroad  company,  stating  the 
amount  claimed,  and  that  a  lien  was  claimed  upon  the 
railroad  by  petitioners  for  the  amount  due.  The  prayer 
was,  that  the  lien  upon  the  railroad  be  set  up  and  es- 
tablished, and  for  judgment  against  the  construction 
company  for  the  amount  claimed  to  be  due.  By  amend- 
ment the  plaintifts  attached  a  copy  of  the  contract  be- 
tween them  and  the  construction  company,  an<l  further 
alleged  that  subsequently  to  the  signing  of  the  contract 
the  time  for  the  completion  of  the  building  of  the 
bridges  was,  by  agreement  with  the  construction  com- 
pany, extended  from  the  original  date  fixed  by  the 
contract  to  September  27,  1888,  at  which  time  the  con- 
tract was  completed;  that  subsequently  to  the  signing 
of  the  contract  the  same  was  modified  by  agreement  of 
the  parties,  for  certain  reasons,  by  which  extra  compen- 
sation was  allowed  plaintiffs  for  certain  work  stated,  not 
contemplated  in  the  contract  as  first  written,  which  extra 
work  and  material  were  set  out  fully  in  the  account  at- 
tached to  the  original  declaration,  and  were  certain  items 
mentioned ;  and  that  it  was  agreed  that  the  extra  work 
and  material  should  be  paid  for  at  reasonable  prices,  and 
the  prices  stated  in  the  account  are  reasonable,  and  the 
full  sums  set  out  in  the  account  were  due  September  27, 
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1888.  The  demurrer  was  upon  the  grounds,  that  the 
work  was  not  completed  according  to  contract  and  in 
time  provided  in  the  contract;  that  the  lien  was  not 
recorded  in  time ;  that  no  lien  is  provided  for  railroad 
subcontractors,  nor  material  men  furnishing  supplies  to 
railroad  contractors ;  that  no  notice  was  given  in  time 
to  the  railroad  company ;  that  no  notice  was  served  on 
the  railroad  company  to  hold  up 'money  due  the  con- 
struction company ;  that  the  recorded  lien,  as  set  forth 
in  the  declaration,  purported  to  be  for  work  done  and 
material  furnished  the  railroad  company,  while  the  dec- 
laration sought  to  subject  that  defendant  for  work  done 
and  material  furnished  the  other ;  and  that  the  character 
of  person  or  company  that  plaintiffs  describe  themselves 
to  be  is  not  entitled  to  a  lien  under  the  statute. 

Dean  &  Smith,  for  plaintiffs. 

W.  W.  Brookes  and  W.  T.  Turnbull,  for  defendants. 


Chattanooga,  Rome  &  Columbus  R.  R.  Co.  in  Palmer* 

1.  Where  in  snbstance  the  declaration  sets  forth  a  tort,  thongh 
the  form  be  in  part  appropriate  to  an  action  on  contract,  the 
declaration  may  be  upheld  as  one  complaining  of  the  tort ;  and 
an  account  annexed  thereto  and  referred  to  in  tho  body  of  the 
declaration  may  be  consulted  to  supply  a  requisite  date  which  is 
not  otherwise  fully  allesied  or  disclosed. 

2.  Where,  during  the  progress  of  a  legal  argament  by  counsel  to  the 
court,  the  court,  to  draw  out  the  views  of  counsel,  remarks  that 
he  does  not  see  the  use  of  certain  evidence,  such  remark  does  not 
invade  the  province  of  the  jury,  though  it  may  be  made  in  their 
hearing. 

3.  Observations  of  the  court  to  counsel  in  the  hearing  of  the  jury 
during  the  progress  of  the  trial,  though  open  to  criticism,  if  of 
but  slight  importance  and  only  possibly,  not  probably,  injurious, 
will  not  work  a  new  trial. 

4.  Though  the  charge  was  verbally  inaccurate  in  specifying  the  three 
elements  of  defence,  the  inaccuracy  was  harmless  in  view  of  the 
evidence. 

5.  The  plaintiff  having,  as  he  had  a  right  to  do,  built  his  pasture 
fence  and  located  the  gate  for  his  cattle  on  his  own  land,  the 
vw-u 
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maintaining  and  use  of  this  fence  and  gate  did  not  constitute  con- 
tributory negligence  on  his  part,  and  the  court  committed  no  error 
in  failing  to  instruct  the  jury  on  contributory  negligence.  The 
question  of  unavoidable  accident  was  not  in  the  case,  there  being 
no  evidence  explaining  the  details  and  attendant  circumstances 
of  the  tort. 
6.  The  verdict  is  intelligible  and  sufficiently  certain,  but  the  finding 
of  interest,  as  such,  is  contrary  to  law,  and  direction  is  given  that 
the  interest  be  remitted  and  written  off.  JudgmeiU  affirmed, 

March  81,  1392.    Argued  at\he  last  term. 

Actions.  Torts.  Trials.  Charge  of  court.  Negli- 
gence. Verdict.  Before  Judge  Mbybrhardt.  City 
court  of  Floyd  county.     December  terra,  1890. 

The  declaration  alleged  that  defendant  was  indebted 
to  Palmer  $129,  besides  interest,  for  that  the  defendant, 
its  agents  and  employees,  "  by  the  reckless  negligence  in 
running  its  trains  in  said  county  and  through  the  lands 
of  petitioner  in  the  month  of  October,  1889,  did  by  its 
said  agents  and  employees,  and  through  the  instrumen- 
tality of  its  said  trains,  kill  and  destroy  five  head  of  cat- 
tle, the  property  of  petitioner,  of  the  said  value  of  $129 
as  per  itemized  account  a  copy  of  which  is  hereto  at- 
tached as  a  part  hereof  and  which  said  defendant  re- 
fuses to  pay,  notwithstanding  often  asked  to  do  so  by 
petitioner."  The  defendant  demurred  upon  the  ground 
that  the  declaration  did  not  set  forth  the  cause  of  action 
in  this :  it  was  so  ambiguous  that  it  was  impossible  to 
determine  whether  it  was  an  action  ex  delicto  or  ex  con- 
tractu; as  an  action  ex  contractu  it  alleged  no  promise  to 
pay;  it  was  defective  as  an  action  of  tort,  because  it  did 
not  allege  the  time  when  the  cattle  were  killed,  and  as 
it  was  proceeding  against  defendant  solely  on  the  ground 
of  presumption  of  law  against  defendant,  time  was  es- 
sential, that  defendant  might  produce  its  agents  who 
ran  over  defendant's  road  at  that  time.  The  demurrer 
was  overruled,  and  the  defendant  excepted. 

The  evidence  for  plaintiff  was  to  the  following  effect: 
Defendant's  railroad  track  runs  through  plaintift^'s  land. 
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Plaintiff  uses  the  field  through  which  it  runs  for  pasture 
for  his  cattle.  The  five  cattle  sued  for  are  worth  the 
price  set  out  in  the  declaration.  They  were  killed  at 
various  times  during  the  last  of  September,  1889,  begin- 
ning about  the  22d,  at  intervals  of  two  or  three  days,  all 
being  killed  within  a  period  of  three  weeks  running 
into  the  first  of  October.  All  of  them  were  found  near 
the  track,  either  crippled  or  killed,  at  various  times  in 
the  morning,  and  they  must  have  been  killed  during  the 
night  before.  Plaintiff  has  been  using  this  field  as  a 
pasture  for  cattle  for  a  number  of  years.  He  put  a  fence 
about  thirty  or  forty  feet  north  of  the  railroad,  separating 
other  portions  of  his  land  from  this  pasture.  He  never 
lost  any  cattle  by  the  railroad  before  he  erected  this 
fence.  The  reason  he  put  the  fence  above  the  track 
was,  because  the  cattle  kept  getting  into  his  crops  in  the 
field  north  of  the  railroad  on  account  of  the  bad  condi- 
tion of  the  stock-gaps.  These  outside  cattle  do  not  get 
into  the  pasture  now,  because  during  1889,  and  for  a 
year,  the  stock-gaps  have  been  kept  up  very  well.  The 
point  where  the  cattle  in  question  were  all  killed  was  on 
the  railroad  which  here  runs  along  an  embankment  be- 
tween a  stock -gap  and  a  trestle,  and  almost  opposite  the 
gate  is  plaintiff's  fence  where  the  cattle  came  into  the 
pasture  and  from  which  they  came  out  on  returning 
home.  In  getting  into  and  out  of  the  pasture  the  cattle 
have  to  pass  over  the  railroad.  Plaintiff  has  had  other 
cattle  killed  by  the  railroad  since,  and  did  have  up  to 
the  time  he  took  them  out  of  this  field.  He  has  two  or 
three  other  pastures.  The  cattle  would  not  have  got 
hurt  if  the  fence  had  been  south  of  the  track.  It  was 
probably  the  nearest  way  through  the  field  to  plaintiff's 
house  to  let  the  cattle  in  and  out  at  the  gate  mentioned. 
It  would  be  more  inconvenient  to  go  all  the  way  around 
to  let  them  in  below.  If  the  fence  had  been  built  south 
of  the  road  it  would  not  have  cut  off  anything  from  the 
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pasture  but  the  right  of  way  of  the  railroad,  which  ex- 
tends thirty  feet  on  each  side  of  the  track.  If  the  cattle 
are  on  the  north  side  of  the  track  when  the  train  is  com- 
ing, there  is  room  enough  for  them  to  stand  and  let  the 
train  pass,  but  they  are  not  apt  to  keep  still ;  their  na- 
ture leads  them  to  try  to  get  away,  and  this  they  could 
only  do  by  crossing  the  track.  The  section- master 
butchered  one  of  the  cows,  and  plaintiff  took  one  of  the 
hind  quarters  with  the  agreement  to  set  off  whatever  it 
was  worth  after  it  was  weighed.  It  did  not  appear  what 
this  quarter  weighed,  but  plaintiff  did  not  think  it 
weighed  as  much  as  ninety  pounds.  It  was  not  worth 
ten  cents  a  pound,  probably  not  more  than  three  or  four 
cents.  Defendant  introduced  no  evidence,  apparently. 

The  jury  found  for  plaintiff,  and  defendant's  motion 
for  a  new  trial  was  overruled.  To  this  also  it  excepted. 
The  motion  contained  the  following  grounds  besides 
those  alleging  that  the  verdict  was  contrary  to  law,  evi- 
dence, etc. 

The  court  said  to  defendant's  counsel  in  the  heanng 
of  the  jury,  "I  do  not  see  what  use  there  is  in  proving 
that  the  building  of  the  fence  has  increased  the  dangers 
of  the  locality," — defendant's  attorney  having  just  asked 
the  plaintiff*  whether  the  building  of  his  fence  at  that 
particular  point  had  not  increased  the  danger  to  cattle 
in  that  pasture.  The  court's  remark  was  alleged  to  be 
error,  "because  that  was  a  question  of  negligence  on 
plaintift*'s  part  and  for  the  jury,  and  was  an  expression 
of  opinion  on  the  evidence,  and  moreover  was  erroneous 
as  a  legal  proposition."  The  court  certified  that  this  re- 
mark of  the  court  was  made  in  the  course  of  a  legal  ar- 
gument by  defendant's  counsel,  with  a  view  to  draw  out 
the  counsel's  ideas  of  the  law,  and  not  to  express  any 
opinion  to  the  jury. 

Defendant's  counsel  in  his  opening  argument  urged 
the  proposition,  "that  if  the  killing  of  these  cattle  was 
an  unavoidable  accident,  or  resulted  from  the  manner 
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in  which  plaintiff  had  located  his  fence  with  reference  to 
the  tracks,  thereby  greatly  increasing  the  natural  dan- 
gers of  this  locality,  and  he  could  have  avoided  building 
his  fence  just  here  without  any  serious  inconvenience, 
then  we  take  the  position  that  the  plaintiff  cannot  re- 
cover." The  court  interrupted  counsel  to  say  that  he 
did  not  agree  with  those  propositions,  that  it  did  not 
make  any  difference  where  the  fence  was  located,  and 
the  court  did  not  understand  that  the  defendant  had 
any  right  to  object  to  plaintiff's  placing  his  fence  where 
he  chose  on  his  own  land.  This  was  alleged  to  be  error 
because  it  entirely  withdrew  from  the  jury  all  question 
of  the  contributory  character  of  plaintiff's  negligence  in 
constructing  his  fence,  and  was  an  expression  of  opinion 
on  the  facts.  The  court  certified  that  this  remark  was 
made,  not  as  a  final  legal  proposition  or  charge  to  the 
jury,  but  only  by  way  of  giving  counsel  an  opportunity 
to  combat  the  court's  idea  of  the  law  and  convince  him 
to  the  contrary,  if  he  could. 

Defendant's  counsel  moved  to  rule  out  certain  testi- 
mony to  which  he  had  objected,  and  added,  "I  want  the 
court  to  understand  that  I  reserve  this  point."  The 
court  replied,  "I  understand  that  you  wish  to  reserve 
that  point  for  the  purpose  of  taking  the  case  up."  It 
was  alleged  that  this  was  error  "because  it  was  calcu- 
lated to  prejudice  the  jury  and  lead  them  to  believe  that 
defendant  had  despaired  of  his  case." 

The  court  admitted  testimony  of  the  tortious  killing 
of  the  cattle,  defendant  objecting  thereto  because  plain- 
tiff declared  on  an  open  account  in  an  action  ex  contractu^ 
and  there  was  no  claim  for  damages  ex  delicto  in  the 
declaration. 

The  court  charged :  "When  the  killing  of  stock  by  a 
railroad  is  shown,  the  law  puts  the  burden  on  the  rail- 
road of  rebutting  the  presumption  of  negligence.  This 
presumption  may  be  rebutted  in  one  of  three  ways : 
either  by  showing  that  they  have  exercised  all  ordinary 
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and  reasonable  care  and  diligence  to  avoid  the  injury; 
or  that  the  injury  was  done  with  plaintiflTs  consent, 
which  of  course,  is  not  contended  in  this  case ;  or  that 
it  resulted  solely  from  the  negligence  of  the  plaintiff." 
This  charge  was  alleged  to  be  error,  because  defendant 
did  contend  and  the  evidence  tended  to  show  that  the 
conduct  of  plaintiff  amounted  in  law  to  a  consent  to  the 
injury,  and  this  charge  entirely  withdrew  that  question 
from  the  jury  and  was  an  expression  of  opinion  on  the 
facts ;  also,  because  it  confined  the  contributory  char- 
acter of  plaintiff's  negligence  to  the  single  hypothesis 
of  the  injury  resulting  solely  from  said  negligence. 

The  court  failed  to  charge  the  law  applicable  to  con- 
tributory negligence,  and  unavoidable  accident.  This 
was  alleged  to  be  error,  because  the  facts  called  for  such 
a  charge,  and  it  was  impossible  for  the  jury  to  properly 
consider  the  case  without  a  knowledge  of  this  law ;  and 
because  it  was  one  of  defendant's  contentions  to  the 
jury  that,  so  far  as  it  was  concerned,  this  was  a  case  of 
unavoidable  accident  and  the  evidence  tended  to  show  it. 

The  verdict  is  so  vague  and  indefinite  as  to  be  without 
meaning,  it  being  as  follows:  "We,  the  jury,  find  for 
the  plaintiff  $129  with  credit  of  seventy-five  pounds  of 
at  three  and  a  half  cents  per  lb.,  with  entrust  from  Oct. 
15,  1889."  This  verdict  was  read  in  the  presence  of  the 
jury  as  follows:  "We,  the  jury,  find  for  the  plaintiff 
one  hundred  and  twenty-nine  dollars,  with  credit  of  75 
pounds  of  beef  at  three  and  a  half  cents  per  pound, 
with  interest  from  Oct.  15,  1889." 

The  verdict  is  contrary  to  law  in  finding  interest,  the 
action  being  one  ex  delicto^  and  if  interest  was  found  at 
all  it  should  be  added  into  the  principal  sum  of  the  ver- 
dict. 

W.  W.  Brookes  and  W.  T.  Turnbull,  for  plaintiff  m 
error. 

Reecb  &  Denny,  contra. 
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SuRLES  V.  The  State. 

1.  One  on  trial  for  forgery  cannot  defend  himself  by  proving  his 
own  declarations  made  in  conversations  which  he  had  witli  third 
persons  before  the  instrument  alleged  to  be  forged  existed, 
and  at  which  conversations  the  ostensible  maker  of  the  instrn- 
ment  was  not  present.  Not  to  exclude  such  evidence  would  be 
to  incur  the  risk  of  trying  the  accused  by  evidence  which  he  may 
have  manufactured  beforehand  in  his  own  favor. 

2.  Where  the  forgery  alleged  was  falsely  and  fraudulently  raising 
from  16.00  to  185.00  the  amount  of  a  promissory  note  payable  in 
bank,  and  it  appeared  that  the  maker  of  the  note  received  a 
written  notice  from  the  bank  warning  him  of  the  day  on  which  a 
note  for  185.00  would  mature,  and  that  acting  upon  such  notice 
he  paid  off  the  note  by  sending  the  money  to  the  bank,  being, 
according  to  his  testimony,  ignorant  of  the  forgery  and  believing 
that  he  was  called  upon  to  pay  another  note  for  f  85.00  which  was 
outstanding  in  favor  of  another  payee,  and  there  being  some 
question  under  the  evidence  whether  the  notice  received  from 
the  bank  specified  the  name  of  the  payee  of  the  particular  note 
to  which  the  notice  related,  it  was  competent  to  prove  by  the 
clerk  of  the  maker  that  on  receiving  the  notice  he  (the  maker) 
inquired  of  the  clerk  if  such  a  note  as  that  mentioned  in  the 
notice  had  been  given,  the  maker  having  testified  that  the  name 
of  the  payee  was  not  in  the  notice,  and  the  evidence  of  the  clerk 
having  a  tendency  to  confirm  that  theory,  and  being  offered  and 
received  in  rebuttal  to  testimony  introduced  by  the  accused 
showing  that  it  was  the  custom  of  the  bank  to  specify  the  payee's 
name  in  all  such  notices  sent  out. 

3.  The  accused  in  his  statement  to  the  jury  at  the  trial  having  rep- 
resented that  part  of  the  indebtedness  of  the  prosecutor  to  him 
which  was  embraced  in  the  settlement  between  them  arose  by 
the  prosecutor  assuming  and  agreeing  to  pay  a  claim  which  the 
accused  had  against  the  prosecutors  son,  it  was  competent  for 
the  State  to  prove  by  the  son  in  rebuttal  to  the  statement  that 
neither  his  father  nor  the  accused  had  ever  made  any  claim  upon 
him  touching  the  matter,  and  that  he  had  never  heard  that  the 
accused  considered  him  as  his  debtor. 

4.  The  indorsement  of  two  promissory  notes,  one  made  in  renewal 
of  the  other,  being  rendered  somewhat  relevant  by  the  prisoner's 
statement,  and  the  prosecutor  having  testified  in  rebuttal  to  the 
statement  that  the  real  contract  was  that  he  was  not  to  be  liable 
on  his  indorsement  of  the  first  note,  although  that  indorsement 
was  absolute,  it  was  competent  for  him  to  testify  further  that  he 
was  enjbrapped  into  signing  the  indorsement  which  the  accused 
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had  written  on  the  second  note,  the  accused,  when  he  presented 
it  for  signature,  sajring,  **  Here  it  is;  it  is  fixed  up ;  it  is  not  bind- 
ing on  you  at  all ;  I  don't  want  it  binding  on  you  " ;  and  that  the 
witness,  being  very  busy,  looked  at  it  slightly  and  thought  it 
was  without  recourse  on  him,  the  indorsement  being  expressed 
in  unusual  terms  and  actually  containing  the  words  "  with  re- 
courde  on  me,"  and  not  the  words  "  without  recourse  on  me.** 
The  objection  to  this  evidence  made  at  the  trial  was,  not  that  it 
was  irrelevant,  but  that  it  varied  a  written  contract  by  parol. 
This  objection  was  not  sustainable,  the  contract  of  indorsement 
being  only  collaterally  in  question,  and  the  result  of  the  prose- 
cution being  incapable  of  affecting  its  force  or  validity  as  between 
the  parties,  or  of  varying  their  respective  rights  and  obligations 
thereunder. 
5*  An  impeached  witness  may  be  sustained  by  evidence  going  to  his 
character  generally,  but  not  by  evidence  disproving  particular 
facts  brought  out  on  cross-examination  of  the  impeaching  witness. 

6.  Where  a  witness  under  cross-examination  by  counsel  for  the  ac- 
cused volunteers  impertinently  to  state  a  fact  prejudicial  to  the 
accused,  all  the  court  can  do  to  remedy  the  mischief  is  to  with- 
draw the  fact  from  the  jury ;  and  this  being  done,  there  is  no 
ground  for  treating  the  trial  as  vitiated,  though  the  witness  wan- 
dered from  the  question  propounded  to  him  and  gave  an  irrevelant 
and  illegal  answer. 

7.  The  weakness  of  a  juror  who  became  ill  while  the  trial  was  in 
progress,  and  the  fact  that  a  bed  was  furnished  him  on  which  he 
reposed  during  the  subsequent  portion  of  the  trial,  will  not  re- 
quire a  new  trial  where  his  medical  attendant  deposes  that  his 
physical  condition  did  not  impair  his  mental  faculties  uor  unfit 
him  for  serving  as  a  juror  calmly  and  dispassionately,  and  where 
the  juror  himself  deposes  that  he  was  free  from  pain,  that  his 
mental  faculties  were  in  their  normal  condition,  and  that  his  mind 
was  no  less  collected  than  if  he  had  been  in  health. 

8.  That  the  wives  of  two  of  the  jurors  were  seriously  ill  whilst  the 
trial  was  in  progress,  and  that  both  of  the  jurors  ascertained  the 
fact,  one  of  them  in  an  irregular  or  improper  way,  is  not  cause 
for  setting  aside  the  verdict,  the  explanatory  facts  showing  that 
the  minds  of  the  jurors  were  not  materially  disturbed  nor  under 
any  considerable  apprehension  on  account  of  the  illness  of  their 
wives. 

9.  Whilst  it  is  not  absolutely  certain  that  the  verdict  was  correct, 
the  evidence  warranted  the  jury  in  finding  it.    And  the  presiding 
judge  having  approved  it  by  denying  a  new  trial,  and  ha\ing 
committed  no  error  of  law,  the  Judgmeixt  i$  affirmed. 
Marcli  31, 1892.    Argued  at  the  last  term. 

Criminal  law.     Forgery.     Evidence.    Practice.    Pris- 
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oner's   statement.      Jurors.      Verdict.      Before   Judge 
Harris.     Coweta  superior  court.    September  term,  1889. 

The  indictment  agamst  W,  P.  Surles  contains  several 
counts, charging  him  with  having  altered  a  genuine  note 
given  by  J.  W.  Tramraell  February  3, 1888,  from  a  note 
for  $5  to  one  for  $85,  by  inserting  the  figure  8  before  the 
figure  5  at  the  top  of  the  note  and  the  word  eighty  be- 
fore the  word  five  in  the  body  of  the  note  ;  with  uttermg 
this  altered  not«  to  the  First  National  Bank  of  Newnan, 
etc.  The  defendant  was  found  guilty ;  his  motion  for 
new  trial  was  overruled,  and  he  excepted.  The  evidence 
was  conflicting.  Portions  of  his  statement  will  serve  to 
throw  light  upon  several  of  the  grounds  of  his  motion 
and  upon  the  nature  of  much  of  the  testimony.  He 
stated,  among  other  things :  In  1884  I  got  J.  W.  Tram^ 
mell  and  one  Bingham  to  stand  my  security  for  $55, 
was  unable  to  pay  the  note,  and  they  paid  it,  each  pay- 
ing half.  In  1886  I  did  work  for  J.  W,  Trammell  to 
the  amount  of  $10.30,  which  I  intended  to  have  on  the 
$55  note  as  a  credit  as  we  had  agreed.  In  the  fall  of 
1886  I  bought  at  administratrix's  sale  some  land,  and 
Trammell  stood  my  security  at  the  bank  for  $200. 
Trammell's  son,  John  Will  Trammell,  bought  some  of 
the  land  I  had  bought,  and  I  made  the  deed  so  as  to 
embrace  half  the  parcel  I  bought  and  eight  acres  ofl:*  the 
other  half.  We  differed  as  to  the  amount  there  would 
be  in  the  tract  sold ;  I  contended  there  was  more  than 
thirty-three  acres  in  the  tract,  so  I  told  John  Will  I 
would  make  the  deed  and  he  could  pay  me  enough 
money  to  pay  oiF  the  bank  note,  and  when  I  had  it  sur- 
veyed oft*  he  could  pay  me  the  other,  as  the  price  was 
$8  per  acre  for  the  amount  included  m  the  survey. 
When  the  land  was  surveyed  it  turned  out  that  John 
Will  owed  me  for  eight  and  four  tenths  acres  he  had 
not  paid  for.  I  made  demand  on  him  for  it,  he  refused 
to  pay  for  it,  and  in  January,  1888, 1  employed  Will- 
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coxon  &  Wright  to  bring  suit  against  John  Will  for 
the  eight  and  four  tenths  acres.  Soon  after  this  J.  W. 
Tramniell  sr.  wanted  to  buy  twenty  acres  of  land  that 
my  wife  had  bought  on  an  adjoining  lot.  I  told  him  he 
could  have  it  for  $300  if  he  would  allow  me  the  free  use 
of  it  for  1888,  etc.,  which  was  agreed  to.  In  the  sale  of 
the  land  for  $300  I  was  to  pay  Trammell  what  I  owed 
him,  and  he  would  give  me  $115  in  cash,  provided  he 
could  borrow  $75  of  it  from  the  bank  for  me,  and  give 
me  his  note  for  $85,  due  in  the  fall  of  1888,  which  added 
to  my  account  of  $100,  as  Trammell  had  stated  it,  would 
make  the  $300 ;  that  is,  my  account  of  $100,  cash  $115 
and  his  note  for  $§5.  At  Trammell's  request  I  went 
to  the  bank,  stated  to  its  president  the  trade  between 
Trammell  and  myself  and  showed  him  the  unexecuted 
deed  that  was  already  drawn  up.  He  told  me  I  could 
get  the  money  on  Trammell's  note.  I  notified  Tram- 
mell, and  he  said,  "Get  the  deed  executed  and  bring 
down  to  me,  and  I  will  comply  with  the  agreement  and 
give  the  note  to  the  president  for  $75,  and  give  you  $40 
cash  and  a  note  for  $85  due  in  the  fall,  and  your  ac- 
count which  is  $100,  thereby  making  the  settlement  full 
and  complete."  The  president  ordered  the  cashier  to 
draw  a  note  due  November  1,  1888,  that  would  draw 
$75  cash,  which  he  did,  and  I  took  it.  It  was  made  for 
$81.85,  payable  to  the  president.  I  carried  it  to  Tram- 
mell and  also  a  note  for  $85,  payable  to  myself  at  the 
bank.  Trammell  took  the  deed  and  signed  these  two 
notes,  and  then  was  to  pay  me  the  $40  cash  and  my  ac- 
count for  $100,  but  said  he  did  not  have  the  money  but 
would  give  me  his  note  and  add  in  the  bank  interest,  one 
per  cent,  a  month.  He  got  his  books  and  said  my  ac- 
count to  date  was  $98.85,  which  included  half  of  the 
note  paid  by  him  and  Bingham,  and  this  left  him  owing 
me  $41 15.  I  told  him,  as  he  could  not  pay  the  balance 
in  cash  as  was  the  agreement,  I  wanted  him  to  give  me 
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a  note  for  $5,  as  I  was  ou  a  trade  with  one  Houston  for 
a  pistol  and  would  have  to  give  him  $5  to  boot.  He 
gave  me  the  $5  note  which  left  him  due  me  $36.15,  and 
added  one  per  cent,  a  month  for  nine  months,  which 
made  $3.25,  and  half  of  the  attesting  fees  for  five  papers 
sixty-two  and  a  half  cents,  and  the  $36.15,  $3.25  and 
sixty-two  and  a  half  cents  made  forty  dollars,  two  and 
a  half  cents,  and  I  took  his  note  for  $40,  which  closed 
up  our  transactions  for  the  land  sale  of  $300.  He  then 
told  me  that  he  would  settle  the  difterence  between  me 
and  John  Will  Trammell  and  give  me  his  note,  as  he 
had  heard  I  was  suing  John  Will.  I  agreed  to  take  his 
note,  and  he  added  in  the  $10.30  he  owed  me  (for  labor) 
to  the  $62.50  he  agreed  to  pay  me  for  John  Will,  which 
made  $72.80.  I  took  his  note  and  left  it  with  Mc Wil- 
liams at  the  request  of  Trammell,  as  he  wanted  to  ex- 
change a  note  he  was  to  get  from  Mrs.  Brown  for  $72.84 
for  the  one  I  had  on  him  for  $72.80,  stating  that  it 
would  be  just  as  good  with  his  indorsement  as  the  one 
I  had,  and  that  it  would  leave  only  one  note  out  when 
the  matter  otherwise  would  leave  two  notes  out.  I 
agreed  to  do  it,  and  at  once  notified  Willcoxon  &  Wright 
that  the  matter  between  me  and  John  Will  Trammell 
had  been  settled,  telling  them  how  I  had  settled.  On 
February  15, 1888, 1  saw  the  senior  Trammell.  He  had 
the  note  from  Mrs.  Brown  and  indorsed  it  to  me,  and  I 
got  the  note  from  Mc  Williams  and  turned  it  over  to 
Trammell.  This  note  of  Mrs.  Brown's  became  due, 
Trammell  got  me  to  agree  to  renew  it,  and  I  took  a  note 
from  Mrs.  Brown  payable  to  him  for  $91.40,  which  was 
the  renewal  of  the  $72.84  with  two  years  bank  interest 
and  some  cost  I  had  paid  for  Mrs.  Brown.  Trammell 
indorsed  this  $91.40  note  to  me  and  I  cancelled  the 
872.84  note,  and  turned  it  over  to  Mrs.  Brown.  Finding 
I  could  not  make  the  trade  for  the  pistol,  I  turned  over 
the  85  note  to  Trammell  and  traded  out  the  amount  of 
it  in  Trammell's  store. 


Digitized  by  VjOOQlC 


172  SuRLES  V.  The  State,  [89  Ga. 

Trammell  in  his  testimony,  among  other  things,  de- 
nied that  he  had  ever  given  an  J85  note  to  the  defend- 
ant ;  gave  a  different  version  as  to  how  the  $300,  in  the 
transaction  for  the  land  which  defendant's  wife  had 
bought  and  which  was  sold  to  him,  was  made  up ;  and 
denied  that  the  $5  note  had  ever  been  turned  over  to 
him  by  defendant,  or  that  he  had  agreed  to  or  did  make 
any  payment  to  or  settlement  with  defendant  as  to  a 
dispute  between  defendant  and  John  Will  Trammell 
about  the  land  transaction  between  these  two,  etc.,  etc. 

The  motion  for  a  new  trial  contained  the  general 
grounds  that  the  verdict  was  contrary  to  law,  evidence, 
etc.,  and  the  following  special  grounds: 

1.  Error  in  excluding  the  testimony  of  Wright  and 
of  his  partner  Willcoxon,  that  defendant  had  told 
Wright  in  Willcoxon's  presence  (neither  of  the  Tram- 
mells  being  present)  that  defendant  had  settled  the  land 
dispute  between  him  and  John  Will  Trammell,  and  the 
details  of  the  settlement,  as  follows  :  that  J.  W.  Tram- 
mell proposed,  if  defendant  would  sell  him  land  belong- 
ing to  defendant's  wife  for  J300  and  take  in  payment 
what  he  owed  Trammell,  Trammell  would  give  him  $62 
in  compromise  of  his  claim  against  John  Will  Tram- 
mell about  the  overplus  of  the  land,  that  he  had  accepted 
the  proposition,  and  that  Wright  need  not  file  the 
suit,  as  the  settlement  would  be  consummated  in  a  few 
days,  soon  as  the  papers  could  be  arranged  ;  and  wanted 
to  know  what  witness's  fee  would  be.  Also,  the  testi- 
mony of  one  Barnes,  who  was  offered  by  defendant  to 
prove  that  defendant,  a  few  days  before  February  2, 
1888,  the  day  the  forged  note  bears  date,  came  into  his 
office  and  detailed  to  him  the  fact  that  he  had  sold  the 
land  to  Trammell  and  Trammell  was  to  pay  him  $115 
in  money  and  give  him  a  note  for  $85,  payable  in  the 
fall,  and  he  wus  to  take  in  part  payment  $100  he  owed 
Trammell. 
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2.  Error  in  overruling  defendant's  objection  to  testi- 
mony of  Mc Williams,  that  when  J.  W.  Trammell  re- 
ceived a  notice  from  the  bank  that  the  f  85  was  held  by 
the  bank  and  when  it  was  due,  "  Trammell  wanted  to 
know  of  me  if  there  was  such  a  note  given."  The  ob- 
jection to  this  testimony  was,  that  it  was  not  relevant, 
defendant  was  not  present  and  therefore  [not]  bound  by 
the  declaration  of  others,  and  that  it  was  hearsay  and 
thus  illegal.  It  may  be  gathered  inferentially  from  the 
evidence  that  Mc  Williams  was  employed  at  Trammell's 
store,  and  possibly  had  charge  of  the  books. 

3.  The  court  permitted  John  Will  Trammell  to  tes- 
tify that  his  father  had  made  no  demand  on  him  for  the 
amount  paid,  as  defendant  claimed,  in  the  settlement 
for  the  overplus  of  the  land.  Defendant's  objection  to 
this  testimony  was  that  it  was  irrelevant  and  immaterial. 

4.  The  court  permitted  J.  W.  Trammell  to  testify, 
over  defendant's  objection,  that  he  did  not  indorse  the 
172  note  of  Mrs.  Brown,  payable  to  him,  to  the  defend- 
ant, it  appearing  from  the  notes  that  he  had  indorsed 
both  of  them  and  he  not  denying  he  had  signed  the  in- 
dorsement, but  he  was  allowed,  over  objection,  to  testify 
as  follows:  "I  looked  at  this  slightly;  it  was  a  busy 
season  of  the  year.  We  were  buying  cotton,  and 
Walter  came  to  me  and  says,  it  is  fixed.  I  just  looked  at 
it  slightly ;  I  was  very  busy,  and  signed  my  name  to  this 
note.  I  told  him  twice  I  would  not  sign  it.  I  trans- 
ferred it  to  him  without  recourse  on  me.  He  said, 
'Here  it  is;  it  is  fixed  up  ;  it  is  not  binding  on  you  at  all.' 
He  says,  *  1  don't  want  it  binding  on  you  ;  I  want  to  get 
these  legatees  to  sign  it ;  they  have  got  so  much  confi- 
dence in  you  that  they  won't  sign  it  unless  it  is  trans- 
ferred to  me  by  you.'  We  were  very  busy  buying  cot- 
ton and  paying  ott  and  collecting  money,  and  I  did  not 
have  much  time  to  fool  with  Mr.  Surles.  I  looked  at  it 
a  moment  and  thought  it  was  without  recourse  on  me." 
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The  objection  to  this  testimony  was,  that  it  was  varying 
a  written  contract  by  parol,  adding  to  a  written  contract 
by  parol  proof,  which  it  was  not  competent  to  do,  as  the 
indorsement  was  in  writing  and  spoke  for  itself. 

6.  The  court  refused  to  allow  Tom  Surles  to  testify 
that  he  had  paid  certain  costs  and  had  a  receipt  there- 
for, which  a  witness,  Walthall,  who  had  been  introduced 
to  impeach  him,  had  sworn  as  a  reason  why  his  charac- 
ter was  not  good  and  why  he  would  not  believe  him  on 
oath:  "that  in  a  case  he  (the  witness)  had  given  judg- 
ment against  said  Surles  and  he  entered  an  appeal  and 
made  a  pauper  affidavit,  and  immediately  went  out  and 
bought  a  cow  and  took  the  money  out  of  his  pocket 
and  paid  for  it."  The  State  objecting,  the  court  would 
not  allow  the  introduction  of  the  receipt  or  the  witness 
to  testify  that  it  had  been  paid. 

6.  The  State's  counsel  introduced  a  witness,  Jackson, 
by  whom  they  supposed  they  could  impeach  Tom  Surles, 
and  did,  by  asking  him  the  usual  questions  as  to  Tom 
Surles,  impeach  him.  On  cross-examination,  in  answer 
to  the  question,  "  Did  you  know  Mr.  Tom  Surles  ?"  the 
witness  answered,  "I  have  seen  him."  Question:  "Is 
this  the  man?"  (pointing  to  defendant).  Answer:  "I 
do  not  know  whether  his  name  is  Tom  Surles  or  not; 
that  is  the  man  I  am  talking  about ;  the  reason  I  know 
that  man  is,  he  built  a  house  for  my  mother  and  ran  off 
with  $250."  The  State's  counsel  withdrew  this  testi- 
mony, and  the  court  stated  that  it  was  out ;  but  the  de- 
fendant contends  it  had  the  effect  of  prejudicing  the 
jury  against  him,  that  his  character  was  never  put  in 
issue,  and  that  it  was  wholly  inadmissible,  wrong  and 
very  damaging  to  him  for  such  evidence  to  be  intro- 
duced. 

7.  Error  in  compelling  defendant  to  go  on  with  the 
trial  of  the  case  on  Monday  morning,  over  his  objection, 
because  one  of  the  jurors  who  had  sworn  to  try  the  case 
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became  so  ill  on  the  preceding  Saturday  that  the  court 
suspended  the  case  and  took  a  recess  until  Monday 
morning,  at  which  time  the  juror,  Carmichael,  appeared 
in  court  but  still  so  unwell  as  to  be  unable  to  sit  up  and 
hear  the  case,  and  was  compelled  to  lie  down  the  bal- 
ance of  the  trial,  which  continued  until  after  night  on 
Monday,  the  juror  not  sitting  up  any  of  that  time,  but 
lying  during  the  reception  of  the  evidence  and  while 
the  case  was  being  argued,  more  than  ten  hours,  on  a 
bed  provided  in  the  jury-box.  When  the  court  con- 
vened on  Monday  the  court  asked  the  juror  if  he  was 
able  to  go  on  with  the  case,  to  which  he  replied,  he  was 
he  thought,  on  which  the  court  overruled  defendant's 
objection  and  required  the  case  to  proceed.  Defendant 
alleges  that  it  was  error  to  require  him  to  proceed  with 
the  case  before  a  juror  who  was  so  sick  as  not  to  be  able 
to  sit  up  and  listen  to  the  evidence  and  hear  argument 
of  defendant's  counsel,  that  he  was  entitled  to  a  jury  of 
twelve  men,  each  and  all  well  and  physically  able  to 
give  the  closest  attention  to  all  the  evidence,  the  argu- 
ment of  counsel  and  the  charge  of  the  court,  and  that 
the  court  erred  in  permitting  a  bed  to  be  provided  by 
the  sheriff  in  the  jury-box  for  the  sick  juror,  and  in 
allowing  the  juror  to  lie  down  during  the  trial,  from 
the  time  the  court  convened  on  Monday  morning  until 
they  were  sent  to  their  room  Monday  night  to  consider 
their  verdict,  for  if  the  juror  was  too  sick  to  sit  up  he 
was  too  sick  to  go  on  with  the  case,  and  if  well  enough 
to  sit  up,  should  not  have  been  permitted  to  lie  down, 
and  such  conduct  embarrassed  the  defendant  in  his  de- 
fence. 

8.  The  remaining  ground  is,  that  the  jury  was  not 
such  as  could  properly  and  legally  try  defendant,  for 
not  only  was  the  juror  Carmichael  too  sick  to  properly 
consider  the  case,  but  two  other  jurors  were  so  situated 
at  the  time  when  sworn,  which  fact  was  unknown  to 
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defendant,  as  to  be  unfit  to  consider  so  important  a 
case:  Mrs.  Jackson,  wife  of  one  of  the  jurors,  was  ex- 
tremely ill  and  at  the  time  and  during  the  trial  con- 
tinued in  almost  a  dying  condition,  and  Mrs.  Mixon, 
the  wife  of  another  juror,  was  in  labor  with  her  first 
child,  which  wholly  unfitted  them  for  giving  that  atten- 
tion and  consideration  to  the  trial  of  the  case  to  which 
defendant  was  entitled.  And  he  alleges  that  by  reason 
of  the  sickness  of  the  juror  and  the  condition  of  the  wives 
of  the  two  jurors,  the  jury  was  not  in  condition  to  care- 
fully, diligently,  etc.  weigh,  consider  and  analyze  the  evi- 
dence, argument  and  charge.  *  Also,  that  the  verdict  is 
illegal  for  the  reason  that,  after  the  case  had  been  sub- 
mitted to  the  jury  and  while  it  was  being  tried,  the  bailiff 
in  charge  of  the  jury  permitted  Mixon's  brother-in-law  to 
•tell  him,  in  the  presence  and  hearing  of  Mixon,  that 
Mrs.  Mixon  was  very  sick,  having  tremors,  and  he 
(Mixon)  must  go  home,  which  communication  was  illegal 
and  tended  wholly  to  unfit  the  juror  properly  to  try  the 
case. 

As  to  the  7th  and  8th  grounds  the  following  afiidavits 
were  produced :  By  a  physician  who  during  the  trial 
attended  Mrs.  Mixon,  that  she  was  at  that  time  m  a  very 
nervous  state  and  so  sick  as  to  require  the  personal  at- 
tention of  Mixon,  if  she  could  have  obtained  it.  Bv  a 
physician  who  attended  Mrs.  Jackson,  that  she  was  at 
that  time  quite  feeble  and  low,  and  required  the  per- 
sonal  attention  of  her  husband.  By  a  physician^  that 
during  part  of  the  term  of  court  he  attended  Carmichael, 
that  during  part  of  the  time  the  case  was  in  progress 
Carmichael  was  very  sick  and  unable  by  reason  of  the 
sickness  to  sit  up,  that  a  person  so  sick  is  subject  to 
severe  pain  at  any  time  during  the  sickness,  that  he  had 
so  far  recovered  by  Monday  morning  that,  by  being 
permitted  to  lie  on  a  lounge,  he  could  calmly  and  dis- 
passionately consider  the  case,  and  his  physical  condition 
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was  not  such  as  to  impair  his  mental  faculties,  and 
affiant  considered  he  was  not  disqualified  from  physical 
or  mental  condition  to  act  as  a  juror.  By  one  Andrews, 
that  on  Saturday  evening  during  the  trial  he  approached 
Haines,  the  officer  in  charge  of  the  jury,  and  on  the 
street  said  to  him  in  the  presence  and  hearing  of  Mixon, 
that  Mixon's  wife  was  very  sick  and  desired  him  to 
come  home,  that  she  wished  to  see  him.  By  defendant 
and  his  counsel,  that  they  did  not  know  of  the  sickness 
of  the  wives  of  the  two  jurors  until  the  case  had  pro- 
ceeded to  trial  and  the  proceedings  were  far  advanced, 
and  had  no  knowledge  of  the  fact  that  information  of 
the  condition  of  Mrs.  Mixon  had  been  conveyed  to  her 
husband  during  the  Irial,  until  after  the  verdict  was 
rendered.  By  the  sherift',  that  he  heard  Andrews  telling 
the  bailiff,  in  the  hearing  of  Mixon,  that  Mrs.  Mixon 
was  very  sick  and  wanted  him  to  come  home ;  that  affi- 
ant told  Andrews  not  to  talk  in  the  hearing  of  the  jury, 
and  he  and  Andrews  walked  off;  that  he  immediately 
found  Willcoxon,  one  of  defendant's  counsel,  and  Mc- 
Clendon,  one  of  the  State's  counsel,  and  informed  them' 
of  what  had  taken  place,  and  it  was  then  agreed  by 
them  that  the  affiant  should  go  to  where  Mrs.  Mixon 
was  staying,  and  he  found  out  that  it  was  a  spell  of 
nervous  excitement  which  affected  her,  and  was  told  by 
her  mother  that  she  was  quiet  and  that  there  was  no 
necessity  for  Mixon  to  come ;  that  he  immediately  re- 
turned to  the  jury  and  informed  Mixon  of  these  facts, 
and  that  if  his  wife  got  worse  or  needed  his  presence  he 
should  be  informed  and  allowed  to  go  home  as  the  at- 
torneys had  agreed  to  it ;  and  that  he  seemed  satisfied 
with  this.  By  Willcoxon,  that  the  only  agreement  made 
in  the  case  was,  that  Mrs.  Mixon's  brother  had  told 
Mixon,  then  on  the  jury  in  charge  of  the  bailiff,  that 
she  was  in  convulsions  and  likely  to  die,  or  words  to 
that  effect,  which  fact  being  communicated  to  affiant 
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and  McClendon,  they  agreed  that  if  Mrs.  Mixon  should 
be  thought  to  be  dying  the  sheriff  could  convey  Mixon 
to  see  her,  but  in  no  other  event  was  he  to  leave  the 
jury,  or  be  approached  or  talked  to  by  any  one.  By 
the  juror  Carmichael,  that  while  he  was  sick  he  was  not 
incapacitated  from  doing  his  duty  as  a  juror ;  that  he 
began  to  feel  sick  Saturday  morning,  but  was  not  badly 
affected  until  the  afternoon,  at  which  time  the  trial  was 
suspended  and  he  was  allowed  to  go  home  until  Mon- 
day ;  that  he  was  very  sick  while  at  home,  but  had  so 
far  recovered  by  Monday  as  to  be  free  from  pain  though 
very  weak,  and  could  consider  what  was  being  done  as 
if  he  had  been  entirely  well ;  that  he  had  every  faculty 
of  his  mind  in  as  normal  condition  as  if  he  were  well, 
was  easy  in  body,  and  his  mind  was  as  collected  as  if  he 
had  not  been  attacked  by  the  disease.  By  one  who 
witnessed  the  trial,  that  during  the  trial  Carmichael  be- 
came sick ;  that  on  the  Monday  in  question  Carmichael 
was  apparently  very  sick  and  rested  upon  a  bed  or 
couch  all  day,  and  seemed  to  pay  no  attention  to  the 
proceedings,  and  was  apparently  asleep  on  said  day,  and 
according  to  deponent's.best  knowledge  and  belief  was 
apparently  not  a  competent  juror  to  try  the  case. 
By  the  juror  Jackson,  that  on  Friday  evening  he 
heard  his  wife  was  sick,  but  did  not  know  how  sick ; 
that  he  was  particularly  uneasy  about  her;  that  on 
Saturday  evening  he  was  permitted  to  go  home  where 
he  stayed  until  Monday  when  he  resumed  his  place  with 
the  jury ;  that  his  wife  had  a  nervous  attack  as  she  fre- 
quently had,  and  by  Monday  morning  had  so  far  recov- 
ered as  to  give  him  no  uneasiness ;  that  he  was  satisfied 
her  illness  had  no  effect  on  his  verdict,  as  he  was  in  his 
usual  mental  condition  and  could  and  did  carefully,  dili- 
gently, etc.  weigh,  consider  and  analyze  the  evidence, 
argument  and  charge  so  as  to  do  full  justice  to  defend- 
ant.     By  the  bailiff,  that  Mixon's  brother-in-law  ap- 
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proached  him  and  said  that  Mrs.  Mixon  was  sick  and 
wanted  him  to  come  home ;  that  the  sheriff  came  up 
about  that  time  and  said  he  would  see  the  attorneys 
about  it;  that  he  then  carried  the  jury  to  the  hotel; 
that  the  sheriff  came  back  and  told  tnim  to  tell  Mixon 
that  the  attorneys  had  agreed  for  him  to  go  home  if  his 
wife  needed  him,  but  that  he  had  been  over  to  where  she 
was  and  she  had  got  over  her  nervous  spell  and  gone  to 
sleep,  and  if  she  got  worse  he  would  bo  allowed  to  go  ; 
that  the  next  morning  the  jury  in  affiant's  charge 
walked  out  near  where  Mrs.  Mixon  was,  and  affiant 
went  to  the  door  and  asked  how  she  was,  and  was  told 
that  she  was  all  right,  and  she  walked  out  to  the  ve- 
randa so  he  could  see  her,  and  again  in  the  afternoon, 
as  the  jury  were  walking  out,  she  was  in  the  yard  and 
Mixon  saw  her  but  had  no  talk  with  her.  By  two  other 
jurors,  to  a  similar  effect,  and  that  after  Mixon's  brother- 
in-law  had  said  that  Mrs.  Mixon  was  quite  sick,  until 
informed  by  the  sheriff  that  she  was  better,  etc.,  Mixon 
was  greatly  troubled,  but  was  relieved  by  that  informa- 
tion and  was  a  deliberate,  fair  and  intelligent  juror ; 
and  that  the  jurors  Jackson  and  Carmichael  were  atten- 
tive, deliberate  and  in  full  possession  of  their  mental 
fa<3ultie8.  By  Mixon,  that  he  first  heard  of  his  wife's 
sickness  from  what  his  brother-in-law  told  the  bailiff', 
and  immediately  thereafter  the  sheriff'  went  to  see  her 
and  made  the  statements  above  mentioned;  that  with 
this  informatioh  he  was  content  and  felt  entirely  at  ease, 
was  in  as  good  condition  mentally  to  try  and  consider 
the  case  as  at  any  time  during  the  trial ;  that  he  was  at 
no  time  apprehensive  of  any  serious  result  from  his 
wife's  sickness ;  that  it  could  not  have  been  more  than 
fifteen  minutes  from  the  time  he  heard  of  her  sickness 
to  the  time  the  sheriff  returned  as  stated  ;  and  that  while 
walking  with  the  jury  next  day  he  saw  his  wife,  appar- 
ently well ;  that  nothing  occurred  during  the  trial  to 
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prevent  his  giving  it  a  fair,  candid,  intelligent  and  con- 
scientious consideration;  and  that  he  did  so,  and  his 
mind  during  the  trial  was  in  its  normal  condition  and 
he  was  in  full  possession  of  all  his  faculties. 

P.  H.  Brewster,   Willcoxon  &  Wright  and  P.  P. 
Smith,  for  plaintiff  in  error. 

T.  A.  Atkinson,  solicitor-general,  by  brief,  contra. 


The  Central  Railroad  and  Banking  Co.   v.   Parley. 

Where  during  term  an  order  was  passed  that  a  motion  for  a  new 
trial  be  heard  in  vacation  at  such  time  and  place  as  the  presiding 
judge  should  appoint,  and  thereafter  the  hearing  was  set  for  May 
8th,  after  notice  by  the  judge  to  the  parties,  and  the  motion  was 
then  heard  and  fully  argued,  and  the  judge,  without  passing  any 
further  order  at  that  time,  reserved  his  decision  until  the  II th  of 
June  following^  and  on  the  last  named  date  passed  an  order  in 
vacation  granting  a  new  trial:  Held,  that  the  order  granted  in  term 
to  hear  the  motion  in  vacation  implied  that  it  might  be  decided  in 
vacation  on  the  day  of  the  hearing,  or  any  subsequent  day  upon 
which  the  judge  might  be  prepared  to  render  the  decision.  After 
the  case  was  fully  heard,  no  order  was  needed  fixing  any  day  for 
rendering  and  announcing  the  decision.  Judgment  affirmed. 

March  31, 1892,    By  two  Justices.    Argued  at  the  last  term. 

New  trial.  Practice.  Before  Judge  Boynton.  Spald- 
ing superior  court.     February  term,  1891. 

Farley  sued  the  railroad  company  for  damages  from 
personal  injuries.  A  verdict  was  rendered  for  the  de- 
fendant. During  the  term  a  motion  for  new  trial  was 
made.  The  motion  was  not  heard  then,  but  an  order 
was  passed  that  the  motion  be  heard  in  vacation  at  such 
time  and  place  as  the  presiding  judge  should  fix,  and 
that  plaintiff*  have  twenty  days  to  prepare  and  file  the 
brief  of  testimony  for  approval  in  thirty  days,  the  same 
to  be  approved  at  or  before  the  final  hearing.  This 
order  was  passed  February  12,  1891,  during  the  term  at 
which  the  case  was  tried.  On  March  3,  1891,  the  order 
was  extended  for  twenty  days,  and  on  March  23,  was 
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extended  until  the  first  Monday  in  May,  1891  On  May 
8th,  on  notice  by  the  judge,  the  motion  was  heard  so 
far  as  to  hear  argument  of  counsel  Counsel  on  both 
sides  were  fully  heard  on  the  argument  of  the  motion, 
without  any  motion  to  dismiss.  No  order  was  passed 
to  consider  the  motion  on  any  further  day,  but  the  court 
of  its  own  motion  took  until  the  11th  of  June,  1891,  to 
consider  it,  and  on  the  last  named  date  passed  an  order 
granting  a  new  tnal.  The  defendant  excepted  to  the 
action  of  the  court  in  considering  and  deciding  the  mo- 
tion on  June  11th,  after  the  argument,  without  passing 
any  order  permitting  the  same,  and  also  to  the  grant  of* 
the  new  tnal. 

Hall  &  Hammond  and  J.  J.  Hunt,  for  plaintiff  in  error. 
Beck  &  Clbvbland,  by  brief,  contra. 


Laster  v.  Stewart  &  Company, 

1.  One  to  whom  a  negotiable  promissory  note,  executed  by  a  mar- 
ried woman  together  with  a  mortgage  upon  her  property  made  to 
secure  the  same,  is  transferred  before  maturity  to  secure  a  definite 
part  of  a  bona  fide  debt,  is  not  a£fected  by  the  fact  that  the  note 
and  mortgage  were  given  originally  to  pay  or  secure  a  debt  of  the 
maker's  husband,  the  transferee  having  acquired  his  title  with- 
out notice  of  this  infirmity.  His  protection,  however,  does  not 
extend  beyond  the  amount  for  which  the  note  and  mortgage  were 
pbdged  to  him.  He  can  foreclose  the  mortgage  for  that  amount 
as  against  a  defence  which  affects  the  payee  of  the  note,  but  not 
the  transferee.  He  can  foreclose  it  for  the  whole  amount  due  on 
the  note  only  in  case  no  defence  good  against  the  payee  is  estab- 
lished. 

2.  The  verdict  for  plainti£&,  as  amended  by  thje  order  of  the  judge 
requiring  a  portion  of  the  recovery  to  be  written  off,  was  amply 
sustained  by  the  evidence ;  and  it  there  were  any  errors  in  the 
charge  of  the  court,  they  resulted  in  no  injury  to  the  defendant. 

Judgment  affirmed. 
March  31, 1802.    By  two  Justices.    Argued  at  the  last  term. 

Promissory  note.  Mortgage.  Bona  fide  purchaser. 
Husband  and  wife.  Verdict.  Before  Judge  Boynton. 
Henry  superior  court.     April  term,  1891. 
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A  mortgage  on  personalty  from  Mrs.  Laster  to  Nor- 
man &  Son  was  foreclosed  by  Stewart  &  Co.  as  trans- 
ferees, and  Mrs.  Laster  interposed  her  affidavit  of  illegal- 
ity on  the  following  grounds  :  (1)  The  mortgage  was 
made  to  secure  the  payment  of  a  debt  already  contracted 
and  owing  by  her  husband,  J.  P.  Laster,  to  Norman  & 
Son,  and  at  the  tune  the  mortgage  was  given  she  did 
not  owe  the  mortgagees  anything  whatever,  and  does 
not  now  owe  anything  upon  the  mortgage.  (2)  At  the 
time  of  the  execution  of  the  mortgage  Norman  &  Son 
were  to  let  her  husband  have  $150,  which  amount  was 
never  received  by  her  husband,  and  therefore  the  con- 
sideration of  the  mortgage  has  failed  in  that  sum,  and 
said  sum  is  not  now  due  by  her  to  the  plaintiffs.  (3) 
The  mortgage  was  deposited  with  Stewart  &  Co.  for  the 
purpose  of  securing  the  payment  of  the  sum  of  $134.54, 
and  Stewart  &  Co.  have  no  right  to  enforce  the  mort- 
gage for  more  than  that  amount.  (4)  The  mortgage 
was  transferred  to  Stewart  &  Co.  to  secure  the  payment 
of  her  husband's  debt  with  Stewart  &  Co.,  which  debt 
has  been  fully  paid  off  and  discharged  ;  and  Stewart  & 
Co.  are  not  innocent  purchasers  without  notice. 

The  sum  named  in  the  mortgage  to  secure  which  it 
was  made,  is  $250  with  interest  at  eight  per  cent,  after 
maturity,  and  ten  per  cent,  attorney's  fees.  It  is  dated 
November  21,  1887,  and  due  October  1st  after  date.  On 
it  is  a  receipt  for  $23  dated  November  30,  1887.  It  was 
foreclosed  for  $227  principal,  $3.75  interest  to  date  of 
foreclosure,  December  19,  1888,  and  $23  attorneys'  fees, 
besides  further  interest  at  eight  per  cent.  It  also  bears 
an  entry  of  transfer  to  Stewart  &  Co.,  May  21,  1888, 
signed  by  Norman  &  Son.  It  shows  also  the  following 
entry  written  in  pencil  and  attempted  to  be  rubbed  off, 
but  still  distinct  enough  to  be  read  :  "This  note  was  left 
as  collateral  to  a  $134.54  account  of  J.  P.  Laster,  assured 
by  H.  J.  Collins  and  included  in  his  note  of  $188.70, 
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this  May  the  2l8t,  1888."  The  testimony  at  the  trial 
was  conflicting.  On  Apnl  23,  1891,  the  jury  found  for 
the  plaintiffs  $227  principal  and  $45.40  interest.  The 
court  denied  a  new  trial  on  condition  Uiat  the  plaintiffs 
write  off  $74.93  from  the  principal  and  the  interest  of 
said  sum  from  date  of  maturity.  This  condition  having 
heen  comphed  with,  the  defendant  excepted  to  the  over- 
ruling of  the  motion,  alleging  that  the  errors  therein 
complained  of  could  not  be  met  by  writing  off  any  part 
of  the  verdict  and  judgment,  but  if  so,  the  verdict  should 
have  been  written  off  to  $69.  The  grounds  of  the  mo- 
tion, besides  those  alleging  that  the  verdict  was  contrary 
to  law  and  evidence,  are  that  the  court  erred  in  charg- 
ing the  jury  as  follows : 

"If  Mrs.  Laster  made  an  arrangement  to  secure  credit 
with  W.  P.  Norman  &  Son  and  gave  her  note  for  the 
payment  of  the  goods  purchased  from  them  on  her 
credit,  she  would  be  liable  therefor.  If  she  gave  her 
note  to  W.  P.  Norman  &  Son  and  deposited  it  with  them 
or  permitted  her  husband  to  buy  goods  on  the  faith  of 
her  note  deposited  previously  to  purchase  the  goods, 
then  it  would  be  an  original  undertaking  on  her  part 
for  the  entire  debt,  and  she  would  be  liable  therefor.  If 
she  made  an  arrangement  to  buy  goods,  or  if  she  depos- 
ited her  note  for  the  purpose  of  purchasing  goods  and 
purchased  them  herself  or  allowed  her  husband  to  pur- 
chase them  upon  the  faith  of  the  note  that  was  deposited 
to  secure  the  payment  of  such  purchase,  she  would  be 
liable  thereon.  But  if  J  P.  Laster,  her  husband,  nego- 
tiated for  credit  with  W.  P.  Norman  &  Son,  and  the 
not6  was  given  by  Mrs.  Laster  to  pay  her  husband's 
debt,  then  it  would  be  void  as  against  her  in  the  hands 
of  W.  P.  Norman  &  Son.  If  she  was  the  original  under- 
taker, if  the  goods  were  purchased  by  her  upon  a  note 
deposited  by  her  with  the  view  of  having  the  goods 
purchased  by  herself,  or  by  authorizing  her  husband  to 
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purchase  them  for  her,  and  she  gave  a  writing  in  con- 
formity or  in  renewal  of  such  a  note,  she  would  be  li- 
able." The  errors  assigned  on  the  foregoing  instruction 
are,  that  the  evidence  failed  to  show  that  the  goods 
were  sold  on  her  credit ;  that  the  evidence  showed  that 
the  two  notes,  the  foundation  of  the  note  sued  on,  were 
given  for  two  others  given  in  1886  and  1887,  and  both 
notes  given  on  the  same  day,  February  18,  1887  ;  and 
that  the  court  should  have  charged,  if  either  of  the 
notes  were  given  in  renewal  of  account  made  with  or 
credit  given  to  her  husband,  then  as  to  the  amount  of 
that  renewal  they  should  have  found  for  the  defendant. 
The  following  instructions  were  assigned  as  error 
generally :  "Although  the  debt  may  be  void  between 
her  and  W.  P.  Norman  &  Son,  if  it  was  transferred  by 
W.  P.  Norman  &  Son  to  Thos.  D.  Stewart  &  Co.  before 
it  was  due  as  collateral  security,  then  T.  D.  Stewart  & 
Co.  would  be  entitled  to  recover  although  the  debt  may 
be  void  as  between  W.  P.  Norman  &  Son  and  Mrs. 
Lizzie  Lastfer.  If  it  was  her  debt,  then  Thomas  D. 
Stewart  &  Co.  would  be  entitled  to  recover  whatever  is 
found  to  be  due  upon  the  mortgage." 

J.  F.  Wall  and  Hall  &  Uammond,  for  plaintift'  in 
error. 

E.  J.  Reagan  and  W.  T.  Dicken,  by  brief,  contra. 


|8»  J84  Tate  et  al.  v.  Goff. 

89    l&l 

_?L-???  1.  An  equitable  petition  by  one  of  several  tenants  in  common  to  re- 

113  ingej  cover  from  other  tenants  in  common  holding  adversely  to  plain- 

j   8»   184|  tiff  an  undivided  interest  in  realty  and  the  rents  thereof,  is  amend- 

r*^  ^  able  by  adding  a  prayer  for  a  partition  of  such  realty  by  a  sale 

thereof,  Jbhe  facts  alleged  being  such  as  to  render  a  proceeding  in 

equity  more  suitable  and  just  than  by  partition  at  law,  and  it  be- 

iuK  further  alle$i:ed  that  a  fair  division  of  the  realty  could  not  be 

made  by  metes  and  bounds.    Code,  §3183 ;  Oreer  v.  Hendersorif  37 

Qa,  1 ;  Mayer  v.  Haver,  81  Oa.  314 ;  Hamby  v.  Calhmm,  83  Oa,  817. 
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2.  Such  amendment  does  not  add  a  new  cause  of  action,  nor  was  it 
necessary  to  the  allowance  thereof  that  it  should  have  been  served 
on  the  opposite  party  any  length  of  time  before  the  term  of  the 
court  at  which  the  trial  was  had. 

8.  A  plea  setting  up  title  under  a  homestead  was  properly  stricken 
on  demurrer  when  the  facts  alleged  therein  showed  that  the  home- 
stead estate  had  expired.  A  homestead  set  apart  for  the  benefit 
of  a  minor  as  such,  expires  when  the  minor  arrives  at  the  age  of 
twenty-one  years,  although  she  be  a  dependent  female  and  still 
unmarried.  Need  v.  Brockhan,  87  Oa,  130.  Judgment  affirmed. 
ICarcb  31 » 1888    Argued  at  the  last  term. 

Amendment.  Partition.  Equity.  Homestead.  Be- 
fore Judge  GuBRRY.  Randolph  superior  court.  May 
term,  1891. 

The  petition  of  Mrs.  Goff  alleged  that  on  January 
12,  1879,  Van  Tate  died,  leaving  as  part  of  his  estate 
lot  46  in  the  5th  district  of  Randolph  county,  and  as 
his  heirs  his  widow,  Mary  D.,  and  his  children,  Eliza- 
beth, John  A.,  W.  H.,  and  Miss  Lou  Tate  and  Mrs. 
Timmons ;  that  before  his  death  he  conveyed  to  John  A. 
Tate  lot  number  80  in  the  6th  district,  upon  verbal 
agreement  that  he  would  hold  the  land  for  himself  and 
the  use  and  benefit  of  W.  H.  Tate,  until  "W.  H.  became 
of  age,  and  then  convey  to  W,  H.  one  half  of  it,  and 
that  the  land  so  conveyed  should  be  an  advancement  of 
their  full  share  of  his  estate ;  that  by  reason  of  this 
provision  for  them  John  A.  and  W.  H.  had  no  right  to 
participate  in  a  division  or  distribution  of  lot  number 
46,  but  it  was  intended  to  and  became  the  property  of 
the  other  heirs  at  law ;  that  Elizabeth  Tate,  petitioner's 
mother,  died  in  January,  1879,  leaving  petitioner  her 
only  heir;  that  Mrs.  Mary  Tate,  petitioner's  grand- 
mother, died  in  June,  1886,  leaving  as  part  of  her  estate 
an  undivided  fourth  interest  in  lot  46,  and  as  her  heirs, 
John  A.,  W.  H.  and  Miss  Lou  Tate,  Mrs.  Timmons  and 
petitioner ;  that  as  heir  at  law  of  her  mother  petitioner 
became  the  owner  of  a  fourth  undivided  interest  in  lot 
46,  and  as  heir  of  her  grandmother  the  undivided  one 
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twentieth  interest,  making  petitioner's  whole  interest  in 
the  lot  the  undivided  one  sixth  (?);  that  notwithstanding 
the  conveyance  to  John  A.  Tate,  his  acceptance  of  it 
and  agreement  with  his  father,  John  A.  has  since  his 
father's  death  wholly  disregarded  the  agreement,  has 
refused  to  convey  to  W.  H.  his  interest  m  lot  30,  and 
not  only  claims  the  whole  of  it  as  his  own,  but  also 
claims  an  equal  share  with  W.  H.  and  his  sisters,  Miss 
Lou  and  Mrs.  Timmons;  that  immediately  after  the 
death  of  Mrs.  Mary  Tate,  John  A.  and  Miss  Lou  Tate 
took  possession  of  the  whole  of  lot  26  (?)  and  have 
wholly  excluded  petitioner  from  the  possession  of  any 
part  of  it,  or  the  enjoyment  of  any  part  of  the  rents, 
etc.,  the  value  of  petitioner's  part  of  which  has  been 
worth  JlOO  per  year;  and  that  because  of  the  refusal  of 
John  A.  to  convey  to  W.  H.  as  above  mentioned,  W.  H. 
did  not  accept  said  provision  made  for  him  by  his  father, 
but  claimed  a  distributive  share  of  lot  46,  thereby  oper- 
ating not  only  as  a  fraud  against  W.  H.  but  also  against 
petitioner  and  the  other  heirs  of  Van  Tate.  Petitioner 
prayed  for  process  against  John  A.  and  Miss  Lou  Tate, 
and  that  she  might  have  judgment  against  them  recov- 
ering her  part  of  the  land  from  them,  as  well  as  for  the 
value  of  the  rents,  etc.;  also,  that  John  A.  might  be  re- 
quired to  account  for  the  advancement  of  one  half  of 
lot  30  in  accordance  with  his  agreement  with  his  father, 
and  be  required  to  bring  the  deed  thereto  made  to  him 
by  his  father  into  court  for  cancellation  as  to  the  one 
half  of  the  lot  conveyed  to  him  to  be  held  in  trust  for 
W.  H.,  and  that  petitioner  might  have  a  decree  for  her 
share,  to  wit  the  undivided  one  fifth  interest  therein,  as 
well  as  the  rents,  etc.  therefrom,  worth  yearly  $26. 

By  amendment  the  petitioner  alleged :  She  is  the 
owner  of  a  sixth  undivided  interest  in  lot  46.  John  A. 
and  Miss  Lou  Tate  took  exclusive  possession  of  this 
whole  lot,  and  have  since  claimed  to  own  the  whole  of 
it,  denying  that  petitioner  had  any  interest  therein,  and 
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have  refused  repeatedly  to  allow  her  demands  for  her 
part  of  the  land.  Petitioner's  one  sixth  interest  has 
been  worth  for  rent  $100  per  annum  since  January  1, 
1887,  and  defendants  hate  refused  to  account  to  her  for 
it.  She  desires  a  partition  of  the  land  between  herself 
and  her  cotenants.  The  land  is  not  of  uniform  value, 
and  besides  there  are  valuable  improvements  on  part  of 
it,  for  which  reason  no  fair  and  equitable  division  of  it 
by  metes  and  bounds  can  be  made.  Wherefore  she 
prays  for  judgment  for  the  recovery  of  her  interest  in 
the  land  and  for  the  rents,  etc.  due  her  therefor,  and  a 
decree  ordering  a  sale  of  the  land  to  be  conducted  by 
commissioners ;  and  that  when  sold,  her  part  of  the  pro- 
ceeds be  paid  over  to  her. 

Miss  Lou  Tate  pleaded:  Lot  46  was,  on  January  17, 
1870,  set  apart  to  Van  Tate,  defendant's  father,  as  a 
homestead  for  the  benefit  of  his  wife  and  two  minor 
children.  Van  Tate  and  his  wife  are  dead.  Lou  Tate 
was,  on  January  17,  1870,  one  of  the  minors  for  whose 
benefit  the  homestead  was  taken.  She  is  still  a  member 
of  the  family,  is  a  dependent  female,  has  never  married, 
is  dependent  upon  the  homestead  so  taken  out  for  a 
support,  and  is  now  and  was  at  the  commencement  of 
the  suit  more  than  twenty-one  years  of  age. 

This  plea  was  demurred  to,  upon  the  ground  that  it 
was  insufficient  in  law,  and  because  the  facts  stated 
therein  showed  that  the  homestead  had  terminated. 
The  demurrer  was  sustained.  Before  a  jury  was  era- 
panelled  the  defendants  objected  to  the  amendment  to 
the  petition,  on  the  grounds  that  it  had  not  been  served 
twenty  days  before  court,  and  that  it  changed  the  cause 
of  action.  They  excepted  to  the  overruling  of  these 
objections,  and  to  the  sustaining  of  the  demurrer  to  the 
plea. 

Hood  &  Moye,  by  brief,  for  plaintiffs  in  error. 
W.  C.  WoRRiLL,  by  brief,  contra. 
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Willis  v.  The  State. 

1.  Where,  on  a  trial  for  murder,  the  prisoner's  counsel  requested 
the  court  to  give  its  charge  to  the  jury  in  writing,  and  after  com- 
plying with  the  request,  the  court  gave  orally  other  and  addi- 
tional charges,  it  is  cause  for  a  new  trial,  although  the  additional 
charges  were  given  upon  a  request  of  the  jury  for  further  in- 
struction. 

2.  The  accused  being  between  the  ages  of  ten  and  fourteen  years, 
the  court,  after  reading  to  the  jury  section  4294  of  the  code,  is 
not,  in  the  absence  of  a  special  request,  bound  to  further  charge 
that  they  should  be  satisfied  he  knew  the  distinction  between 
right  and  wrong  as  to  the  particular  transaction  under  investiga- 
tion before  they  would  be  authorized  to  find  him  guilty ;  but  it 
would  be  entirely  proper  and  right  to  add  this  additional  instruc- 
tion, as  explanatory  of  the  true  meaning  of  the  section. 

Judgment  revenecL 
Ifarch  81, 1803.   By  two  Jastloes.    Aixoed  at  the  last  term. 

Criminal  law.  Charge  of  court.  Infancy.  Before 
Judge  GuERRY.  Terrell  superior  court.  May  adjourned 
term,  1891. 

Homer  Willis  was  indicted  for  murder,  and  convicted 
of  manslaughter.  He  excepted  to  the  denial  of  a  new 
trial.     Two  of  his  grounds  were : 

(1)  Before  the  argument  began  the  court  was  re- 
quested in  writing  to  put  his  charge  in  writing,  and  the 
request  was  complied  with.  After  the  jury  had  been  out 
for  some  time,  the  court  recalled  them  and  inquired  if 
they  were  troubled  over  questions  of  law  or  fact.  They 
replied  "facts."  They  were  returned  to  their  room,  and 
soon  returned  and  asked  to  be  recharged  upon  the  dif- 
ferent grades  of  homicide,  murder  and  manslaughter. 
The  court  stated  that  he  would  read  to  them  the  charge 
which  he  had  read,  and  proceeded  to  read  therefrom, 
but  after  so  doing,  gave  the  following  instruction  orally: 
"Express  malice  is  that  which  can  be  shown  by  words 
or  acts  of  defendant.  When  no  malice  is  expressed 
upon  his  part,  then  there  is  what  is  known  as  implied 
malice.     The  law  imputes  malice  to  a  man  where  he 
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kills  another,  and  where  all  the  circumstances  show  an 
abandoned  and  malignant  heart.  Now,  under  the  defi- 
nition of  the  code,  is  it  murder  ?  K  a  man  kills  another 
with  malice  against  him,  he  is  guilty  of  murder,  no 
matter  how  that  malice  originated.  If  he  kills  him 
under  such  circumstances  as  to  show  that  he  was  en- 
tirely reckless  of  human  life,  that  he  had  an  abandoned 
and  malignant  heart,  although  he  may  have  no  malice 
against  the  party  killed,  it  would  be  murder,  because 
the  law  says  that  is  implied  malice.  If,  after  consid- 
ering all  the  evidence  in  this  case,  you  don't  think  it 
was  murder,  or  if  you  have  a  reasonable  doubt  as  to 
whether  it  was  murder  or  not,  you  will  then  see  whether 
he  would  be  guilty  or  not  of  the  oftence  of  man- 
slaughter." The  defendant  insists  that  this  instruction 
was  illegal  because  it  was  not  contained  in  the  written 
charge,  and  that  in  its  entirety  it  would  not  be  legal  if 
it  had  been  in  writing. 

(2)  The  following,  which  was  the  only  charge  of  the 
court  to  the  jury  on  the  subject  of  the  defendant's  re- 
sponsibility for  his  act  if  under  14  years  of  age,  was 
not  the  law  applicable  to  this  part  of  the  case,  and 
it  misled  the  jury  and  injured  the  defendant :  "  K  you 
should  decide  that  he  was  not  14  years  old,  then  you 
will  determine  whether  he  is  of  sufficient  mental  ca- 
pacity to  know  good  from  evil.  If  he  was  not  14  years 
old  and  did  not  know  good  from  evil — was  not  of  suffi- 
cient intelligence  to  know  right  from  wrong,  then  he 
could  not  commit  a  crime.  In  determining  whether  he 
knows  good  from  evil,  you  can  consider  all  the  evidence 
in  this  case  for  the  State  and  the  defendant.  You  may 
consider  any  evidence  showing  what  he  did,  how  he 
acted,  what  he  said ;  arid  you  may  also  examine  his  own 
statement  made  in  this  case.  In  fact,  the  whole  case  in 
all  its  aspects  is  for  you  to  examine  and  determine 
whether  he  knows  good  from  evil.     If  you  should  de- 
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termine  beyond  a  reasonable  doubt  that  he  did  know 
good  from  evil,  then  he  is  bound  by  his  acts  and  is  sub- 
ject to  punishment  for  a  violation  of  a  criminal  law." 

J.  A.  Lainq  and  J.  W.  Walters,  by  Harrison  &  Pee- 
PLES,  for  plaintiff  in  error. 

W.  A.  Little,  attorney-general,  by  J.  H.  Lumpkin, 
J.  M.  Griggs,  solicitor-general,  and  Hoyl  &  Parks,  by 
brief,  contra. 


The  Chattanooga,  Rome  and  Columbus  Railroad  Com- 
pany y.  Whitehead. 

L  Where  a  declaration  in  an  action  of  tort  is  brought  against  two  de- 
fendants, and  one  of  them  is  stricken  therefrom  by  amendment 
without  otherwise  altering  the  language  of  the  declaration,  all  the 
substantial  allegations  are  thereafter  to  be  read  and  understood 
as  if  there  had  been  but  one  defendant  originally. 

2.  The  declaration  as  amended  set  forth  a  cause  of  action.  A  char- 
tered railroad  company  permitting  a  construction  company  to  use 
its  franchises  by  running  passenger-trains  over  and  upon  its  rail- 
way, is  responsible  for  torts  to  persons  not  connected  with  either 
company,  negligently  committed  by  the  servants  engaged  in  such 
running,  and  these  servants,  by  whomsoever  employed,  are  to  be 
deemed  and  treated,  relatively  to  the  public,  as  the  servants  of 
the  railroad  company. 

8.  No  substantial  error  was  committed  by  the  court  on  the  trial  of 
the  case ;  and  while  the  evidence  barely  authorized  a  recovery, 
there  was  no  abuse  of  discretion  by  the  presiding  judge  in  denjring 
a  new  trial.  Judgment  affirmed, 

April  4, 1892.    Ari^u^  &t  the  last  term. 

Actions.  Torts.  Amendment.  Railroads.  Negli- 
gence. New  trial.  Before  Judge  Maddox.  Floyd  su- 
perior court.     March  term,  1891. 

Melia  Whitehead  sued  the  Chattanooga,  Rome  &  Co- 
lumbus Railroad  Company  and  the  Rome  &  Carrollton 
Construction  Company,  alleging  that  she  was  the  wife 
of  William  Whitehead  who  was  killed  through  the  reck- 
lessness, negligence  and  gross  carelessness  of  the  de- 
fendant companies,  their  agents,  etc.,  "^under  the  foUow- 
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ing  circumstancefl  :  He  was  walking  in  the  direction  of 
a  public  road  and  had  reached  it  when,  without  warn- 
ing, the  engine,  which  was  drawing  a  passenger-train  of 
the  defendant  companies  and  running  at  full  speed, 
struck  him,  inflicting  fatal  injuries.  His  death  was  the 
direct  result  of  the  injuries  inflicted.  The  engineer  did 
not  blow  or  give  any  signal  of  danger,  though  he  was 
nearing  a  public  road,  did  not  slacken  the  speed  of  the 
engine,  and  made  no  effort  to  stop  the  train  or  prevent 
the  injury,  but  acted  throughout  with  great  carelessness 
and  gross  negligence,  and  without  regard  to  the  safety 
or  life  of  her  husband.  By  due  care  and  caution  the 
injury  and  the  death  of  her  husband  could  have  been 
avoided.  The  facts  described  and  each  and  all  of  them 
constituted  gross  negligence  on  the  part  of  the  defendant 
companies,  and  amounted  to  aggravating  circumstances 
both  m  the  act  and  intent.  She  set  forth  the  age,  ex- 
pectancy, earnings,  etc.  of  her  husband. — By  amendment 
she  struck  the  construction  company  as  a  party  defend- 
ant and  proceeded  alone  against  the  railroad  company. 

The  defendant  demurred  to  the  declaration,  upon  the 
grounds  :  It  did  not  set  forth  a  sufficient  cause  of  action ; 
it  showed  on  its  face  that  plaintitf*'s  husband  could,  by 
the  use  of  ordinary  care,  have  avoided  the  injury,  and 
that  the  injury  was  caused  solely  by  his  negligence ;  the 
declaration  wfts  originally  jointly  against  the  railroad 
company  and  the  construction  company,  and  plaintiff 
amended  the  same  by  striking  the  construction  com- 
pany, which  was  erroneously  allowed,  aYid  after  being 
allowed,  plaintiff  proceeded  against  the  railroad  com- 
pany without  other  amendments  defining  the  manner  of 
the  injury  or  whose  employees  caused  it ;  the  declara- 
tion failed  to  show  that  the  railroad  company  or  its 
officers  or  agents  caused  the  injuries,  but  on  the  contrary 
showed  that  if  the  railroad  company  was  guilty  at  all  it 
was  jointly  with  the  construction  company  ;  it  failed  to 
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disclose  that  the  railroad  or  its  employees  had  any  con- 
nection with  the  injury,  or,  if  any,  clearly  what  that 
connection  was.  This  demurrer  was  overruled,  and  the 
defendant  excepted. 

In  addition  to  the  plea  of  the  general  issue,  the  rail- 
road company  pleaded  that  none  of  its  officers  or  agents 
were  in  possession  of  the  engine  and  cars  that  inflicted 
the  alleged  injuries ;  and  also,  that  the  injuries  were  re- 
ceived by  Whitehead,  not  at  a  public  crossing  as  alleged, 
but  while  he  was  trespassing  upon  defendant's  railroad 
track  and  walking  along  the  same.  The  trial  resulted 
in  a  verdict  for  plaintiff  for  $750.  Defendant's  motion 
for  a  new  trial  was  overruled,  and  it  excepted.  The 
motion  contained  the  general  grounds  that  the  verdict 
was  contrary  to  law,  evidence,  etc.,  and  alleged  that 
there  was  a  variance  between  the  allegations  of  the 
declaration  and  the  evidence,  the  declaration  seeking 
to  make  defendant  liable  as  a  joint  tort-feasor,  and  the 
evidence  showing  that  defendant  had  no  direct  connec- 
tion with  the  homicide.     Other  grounds  were  as  follows : 

Defendant's  counsel  introduced  the  stenographer's 
note  of  a  former  trial  to  show  that  a  witness  had  then 
said  that  Bill  Whitehead  was  not  at  the  place  where  he 
had  sent  him  after  the  oxen,  and  that  he  had  no  business 
where  he  was  killed.  The  judge  remarked  in  the  hear- 
ing of  the  jury,  "I  don't  see  where  the  contradiction 
comes  in."  This  was  alleged  to  be  error  because  it  was 
an  expression  of  opinion  that  the  witness  had  not  con- 
tradicted himself  and  testified  differently  at  the  two 
trials. 

The  court  charged  that  the  railroad  company  would 
be  liable  if  the  construction  company  was  exercising  the 
franchise  of  the  railroad  company  and  the  railroad  com- 
pany had  knowledge  that  the  road  was  being  operated 
by  the  construction  company  for  hauling  and  transport- 
ing passengers.     This  was  alleged  to  be  error  because 
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the  railroad  company  was  not  liable  for  the  acts  of  the 
construction  company,  except  in  its  duty  to  those  con- 
tracting with  it  as  a  common  carrier,  and  because  the 
declaration  did  not  seek  to  render  defendant  liable  as 
owner  of  the  railroad,  but  as  a  joint  tort-feasor,  and 
after  the  amendment  the  case  proceeded  against  defend- 
ant as  the  principal  tort-feasor  injuring  the  plaintiff*s 
husband  through  the  direct  instrumentality  of  its  owij 
agents  and  employees. 

The  court  charged :  "Now  the  burden  is  upon  the 
plaintiff'  in  this  case,  in  the  first  place,  to  show  what  the 
financial  value  of  that  life  is,  and  also  to  show  you  by 
the  evidence  that  he  was  injured  by  the  railroad  com- 
pany, that  is,  that  her  husband  received  this  injury  from 
the  railroad  company  and  by  reason  of  that  fact  died.. 
H  the  plaintiff  in  this  case  has  gone  that  far,  then  the 
burden  in  this  case  has  been  shifted ;  it  is  then  for  the- 
railroad  company  to  show  you,  gentlemen  of  the  jwry,. 
that  this  injury  could  have  been  avoided  by  the  deceased: 
party  by  the  exercise  of  ordinary  care,  or  they  may  show 
you  from  the  evidence  in  this  case  that  it  was  brought 
about  by  the  gross  negligence  or  carelessness  solely  of 
this  party  that  was  killed,  or  they  may  show  you  that 
they  have  exercised  all  ordinary  and  reasonable  care  to 
avoid  this  injury."  This  was  alleged  to  be  error  because 
the  fact  of  the  husband  having  been  killed  did  not  put 
the  burden  on  the  railroad  company,  and  this  is  espe- 
cially true  because  this  burden,  when  applied  at  all,  is 
only  against  the  company  exclusively  in  control  of  the 
cars.  Also,  because  the  doctrine  of  a  prima  facie  case 
has  reference  to  a  case  where  the  plaintiff*  relies  on  it; 
in  this  case  plaintiff"  alleged  negligence  and  undertook 
to  prove  it,  and  did  not  rely  on  the  presumption  of  law. 

The  court  charged :  "On  the  other  hand^  if  you  find 
that  the  injury  was  caused  solely  by  the  negligence  of 
the  plaintiff  in  this  transaction — ^that  is>  by  the  deceased 

V  88-18 


Digitized  by  VjOOQlC 


I  H9    194 
110     71 


194  Tharpb  t;.  Pbarce.  [89  Ga, 

party, — if  it  was  brought  about  solely  by  his  negligence ; 
if  the  railroad  company  shows  that  fact,  then  the  plaintiff 
in  this  case  cannot  recover."  Error,  because  the  law  is, 
that  plaintiff  cannot  recover  where  the  injury  was  the 
result  of  his  own  negligence,  and  the  use  of  the  word 
"solely"  unduly  restricted  the  jury. 

W.  W.  Brookes,  W.  T.  Turnbull  and  Hall  &  Ham- 
mond, for  plaintiff  in  error. 
Wright  &  Meyerhardt,  contra. 


Tharpb  v,  Pbarcb. 

Since  the  adoption  of  the  code,  in  order  to  render  any  judgment  of 
a  tribunal  in  a  sister  State  admissible  in  evidence  in  this 
State,  it  must  be  authenticated  in  the  mode  provided  by  the 
act  of  Congress,  if  that  act  applies  to  it;  and  if  not,  its  au- 
thentication must  be  under  the  great  seal  of  the  State,  as  re- 
quired by  section  3825  of  the  code  in  respect  to  foreign  judg- 
ments, that  section  declaring  that  ''Foreign  laws  and  judgments 
must  be  authenticated  under  the  great  seal  of  their  respective 
States."  Parol  evidence  alone,  or  in  connection  with  docket  en- 
tries whether  original  or  a  copy,  is  not  admissible  to  establish  here 
the  rendition  of  a  judgment  by  a  justice  of  the  peace  in  Alabama, 
or  to  prove  the  contents  of  such  judgment.  Judgment  reversed, 
April  4, 1892.    Argued  at  the  last  term. 

Foreign  judgment.  Evidence.  Before  Judge  Mar- 
tin.    Muscogee  superior  court.     May  terra,  1891. 

Pearce  sued  out  attachment  against  Tharpe,  return- 
able to  a  magistrate's  court  of  Muscogee  county,  upon 
the  ground  of  the  non-residence  of  Tharpe.  He  ob- 
tained a  judgment  in  that  court.  Tharpe's  certiorari  was 
overruled,  and  he  excepted.  The  errors  alleged  in  the 
petition  for  certiorari  (which  was  not  substantially  con- 
troverted by  the  answer  of  the  magistrate)  were  :  Upon 
the  trial  plaintiff  introduced  as  a  witness  one  Gibson 
and  offered  to  prove  by  him,  orally,  that  m  1886  he  was 
a  justice  of  the  peace  at  Crawford,  Russell  county,  Ala- 
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bama.  The  defendant  objected  to  the  testimony  as  be- 
ing illegal  and  not  competent  to  prove  such  fact  in  the 
magistrate's  court  in  Georgia.  The  objection  was  over- 
ruled. Plaintiff  then  handed  Gibson  a  small  book  and 
pointed  to  the  following  entries  therein :  "1886,  Aug. 
24,  summons  issued ;  1886,  Aug.  28,  returned  executed ; 
continued  by  court  until  next  4  Saturday  in  September; 
Sept.  28,  case  called  for  trial,  both  parties  present.  This 
day  came  the  plaintiff  and  defendant  in  open  court, 
after  hearing  allegations  and  proof  of  the  case,  a  judg- 
ment was  rendered  against  the  defendant  for  sixty-eight 
dollars.  (Signed)  F.  J.  Gibson,  J.  P." — and  asked  the 
witness  if  that  was  the  judgment  he  rendered  in  Ala- 
bama. To  this  question  and  the  affirmative  answer  the 
defendant  objected  as  illegal  and  incompetent  to  prove 
the  action  of  the  justice,  or  to  prove  the  judgment.  This 
objection  was  overruled.  Plaintiff  then  offered  in  evi- 
dence the  original  judgment,  to  which  defendant  ob- 
jected as  not  being  legally  or  properly  proved.  This 
objection  was  overruled.  The  plaintiff  testified  that 
defendant  owed  the  debt  and  it  was  due,  and  that  he  had 
sent  the  account  to  Alabama  to  be  sued,  and  now  he 
brought  the  judgment  obtained.  This  was  not  denied, 
and  the  magistrate  rendered  judgment  for  the  plaintiff, 
which  also  was  assigned  as  error. 

A.  A.  DoziER,  by  brief,  for  plaintiff  in  error. 

J.  L.  Willis,  by  brief,  contra. 


I  8d    1961 

Stone,  next  triend,  v.  Franklin,  sheriff,  et  aL  j^^  7^1 

A  testator  who  made  his  will  in  1850  and  died  in  1865,  directed  that 
(certain  of  his  lands  be  and  continue  in  possession  of  his  wife  for 
and  during  her  life,  and  at  her  death  be  equally  divided  between 
his  two  daughters,  to  be  conveyed  to  them  by  his  executors  "for 
and  during  their  natural  lives  each,  and  if  they  or  either  of  them 
should  die  leaving  no  lawful  issue,  then  the  said  lands  are  to  go  to 
the  rest  of  my  children  or  their  legal  representatives"  • 
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1.  Held,  first,  that  the  testator  having  died  after  the  passage  of  the 
act  of  February  17th,  1854,  his  language  in  the  limitation  over  is 
to  be  construed  as  that  act  prescribes.  Worrill  v.  Wright,  25  Ga, 
657.  Thus  construed,  the  words  import  a  definite  failure  of  issue, 
that  is,  a  failure  of  issue  at  the  time  of  the  death  of  the  daughters 
respectively ;  consequently,  no  estate-tail  or  intention  to  create 
such  estate  can  be  implied  from  the  use  of  these  words,  and  there 
is  nothing  on  which  to  base  an  enlargement  of  the  express  life- 
estate  into  a  fee  simple. 

2.  Held,  secondly,  that  under  this  clause  of  the  will,  whether  con- 
strued by  itself  or  in  the  light  of  the  testamentary  scheme  dis- 
closed by  the  whole  will,  the  testator  most  probably  intended  the 
surviving  children  (if  any)  of  a  daughter  to  take  the  fee  at  her 
death.  If  this  was  not  his  intention,  the  fee  would  either  fall  into 
the  residuum  and  pass  under  the  residuary  clause  of  the  will,  or 
descend  to  the  testator's  heirs  general  as  in  case  of  intestacy.  The 
estate  in  each  daughter  being  expressly  limited  to  the  duration  of 
her  life,  she  took  no  fee  of  any  kind,  qualified  or  unqualified ;  and 
in  this  respect  the  case  differs  from  Black  v.  Burton,  30  Oa.  638, 
Tennell  v.  Ford,  Id.  707,  Matthews  v.  Hudson,  81  Ga.  120,  and  other 
like  cases. 

3.  Held,  thirdly,  that  the  judge  committed  no  error  in  denjring  an 
injunction  applied  for  by  a  son  of  one  of  the  daughters  (her  only 
child)  in  her  lifetime  to  restrain  a  sale  of  her  part  of  the  land  as 
her  property  by  virtue  of  an  execution  against  her  under  a  levy 
embracing  the  fee  and  not  restricted  to  an  estate  for  her  life  only, 
the  sheriff's  advertisement  of  the  intended  sale  being  as  compre- 
hensive as  the  levy.  Inasmuch  as  a  sale  by  the  sheriff  and  a 
conveyance  thereunder  would  pass  only  such  an  estate  as  the  de- 
fendant in  execution  has,  the  son's  interest  in  the  fee  (if  he  has 
an  interest)  would  not  be  affected  thereby.  A  direct  sale  by  the 
tenant  for  life  would  work  no  forfeiture,  and  the  purchaser  would 
acquire  the  life  estate  only.  Code,  §2260.  It  has  never  been  the 
practice  in  Georgia  to  restrain  sheriffs  or  others  by  injunction 
from  making  harmless  sales  or  executing  harmless^  conveyances. 

Judgment  affirmed, 
April  27, 1892.    By  two  Justices.    Argued  at  tbe  last  term. 

Wills.  Estates.  Levy  and  sale.  Injunction.  Be- 
fore Judge  MiLNER.  Bartow  county.  At  chambers, 
December  21,  1891. 

An  execution  against  J.  C.  Branson  and  his  wife, 
E.  M.  Branson,  was  levied  on  certain  land  as  the  prop- 
erty of  Mrs.  Branson  (now  Mrs.  Stone),  and  the  same 
was  advertised  by  the  sheriff  for  sale;    whereupon  a 
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petition  on  behalf  of  B.  B.  Branson,  the  minor  son  and 
only  child  of  the  defendants  in  execution,  was  presented, 
praying  for  injunction  against  the  sale  of  any  greater 
interest  in  the  land  than  an  estate  for  the  life  of  Mrs. 
Stone,  it  being  claimed  that  such  was  her  real  interest 
in  the  land,  and  that  the  ownership  of  the  remainder  in 
fee  was  in  the  minor,  under  the  will  of  Benjamin  Rey- 
nolds, the  father  of  Mrs.  Stone.  On  the  denial  of  the 
injunction  error  is  assigned.  In  the  demurrer  and  an- 
swer of  the  defendants  it  is  contended  that  the  will  does 
not  create  a  life-estate  in  Mrs.  Stone  with  remainder  in 
fee  to  her  son,  but  creates  a  fee  simple  title  in  her  which 
may  be  divested  upon  her  dying  without  leaving  any 
lawful  living  issue,  and  that  the  minor  has  no  vested  or 
contingent  interest  in  the  estate,  and  therefore  no  suf- 
ficient title  on  which  he  may  ask  the  protection  of  the 
court  in  this  proceeding,  but  that  Mrs.  Stone  has  at 
least  a  base  fee  only  determinable  upon  her  death  with- 
out leaving  lawful  living  issue.  It  appears  that  Benja- 
min Reynolds  died  on  February  6,  1855;  that  Mrs. 
Stone  married  her  first  husband,  J.  C.  Branson,  on  April 
27,  1862  ;  that  she  went  into  possession  of  the  land  in 
question  as  a  legatee  under  the  will  and  has  continued 
in  possession  until  now;  and  that  the  execution  in 
question  is  founded  on  a  judgment  of  March  13,  1888. 
In  the  will  of  Benjamin  Reynolds  he  directed  that  the 
land  in  question  "shall  be  and  continue  in  possession  of 
my  wife  .  .  for  and  during  her  natural  life,  and  at 
her  death  to  be  equally  divided  between  my  two  daugh- 
ters [Mrs.  Stone  and  another],  to  be  conveyed  to  them 
by  my  executors  hereinafter  mentioned,  for  and  during 
their  natural  lives  each,  and  if  they  or  either  of  them 
should  die  leaving  no  lawful  living  issue,  then  the  said 
lands  are  to  go  to  the  rest  of  my  children  or  their  legal 
representatives."  lie  devised  certain  slaves  to  his  wife 
"for  and  during  her  natural  life,     .     .     and  at  her  death 
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to  be  equally  divided  among^  all  my  children  or  their 
legal  representatives."  He  directed  that  the  rest  of 
his  slaves  be  divided  equally  between  all  his  children 
born  or  to  be  born,  share  and  share  alike,  to  be  given 
off  to  them  as  they  became  of  age  or  married,  "for  and 
during  the  natural  life  of  each  of  them  respectively,  and 
if  any  of  my  said  children  should  die  leaving  no  lawful 
living  issue,  then  such  share  or  shares  to  be  equally 
divided  among  the  survivor  or  survivors  of  them  and 
their  legal  representatives,  and  when  any  of  my  said 
children  shall  die  leaving  issue,  then  each  one's  share  to 
go  to  such  issue."  He  gave  to  two  sons  certain  land  "to 
be  had  and  held  by  them  for  and  during  their  natural 
lives,  .  .  and  if  any  of  my  said  sons  shall  die  with- 
out leaving  lawful  issue  living,  his  or  their  share  or 
shares  to  go  to  and  be  equally  divided  among  all  my 
children  and  the  survivor  of  them  or  their  legal  repre- 
sentatives." He  provided  that  all  the  rest  of  his  estate, 
both  real  and  personal,  "be  sold  and  divided  among  my 
children  equally,  as  hereinbefore  provided  for,  and  at 
times  herein  stated." — Mrs.  Stone  made  an  affidavit  in 
which  she  stated  that  her  former  husband  did  not  exer- 
cise any  acts  of  ownership  over  the  land  in  question 
during  his  life,  but  always  recognized  it  as  her  separate 
property  held  by  her  under  the  will  of  her  father. 

James  B.  Conyers  and  Ben.  J.  Conyers,  for  plaintiff. 
FouTE  &  MiLNER  and  J.  M.  Neel,  by  brief,  contra. 


Kamsey  et  al.  v.  The  State. 

1.  In  the  cross-examination  of  a  witness  who  has  testified  in  sup- 
port of  the  character  and  credit  of  another  witness,  it  is  idle  and 
useless  to  ask  the  question,  **  Would  you  believe  him  upon  his 
oath  if  he  were  to  swear  to  something  different  from  what  you 
did?"  To  prove  that  a  person  would  not  believe  another  rather 
than  himself  would  add  nothing  to  human  information. 

2.  Newly  discovered  evidence  which  is  of  no  materiality  whatever, 
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save  through  its  effect  in  discrediting  a  witness  who  testified  at 
the  trial,  is  not  cause  for  a  new  trial;  more  especially  where  there 
is  no  affidavit  by  the  movant  of  diligence  in  preparing  for  trial, 
or  of  his  ignorance  of  the  facts  to  which  the  new  evidence  re- 
lates, but  only  of  his  ignorance  of  the  newly  discovered  evidence. 
3b  The  evidence  warranted  the  venlict.  Judgment  affirmed, 

April  27, 1892.    Argued  at  the  last  term. 

Criminal  law.  Evidence.  Witness.  New  trial.  Be- 
fore Judge  Martin.  Muscogee  superior  court.  May 
term,  1891. 

Elbert  Ramsey  and  Ed.  Marion  were  found  guilty  of 
an  assault  with  intent  to  murder  William  Thomas. 
Their  motion  for  a  new  trial  was  overruled,  and  they 
excepted.  The  motion  contained  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evidence,  etc.;  an 
assignment  of  error  on  the  court's  refusal  to  permit  de- 
defendants'  counsel  to  ask  Phillips,  a  witness  for  the 
State,  the  question  quoted  in  the  first  head-note ;  and  a 
ground  of  newly  discovered  evidence. 

Upon  the  trial  it  appeared,  from  the  range  of  the 
wound,  that  Thomas  must  have  been  higher  than  the 
party  who  did  the  shooting.  Thomas  testified :  Ramsey 
was  in  his  employment  up  to  the  last  of  January,  1891. 
He  could  not  say  positively  that  he  had  known  Marion, 
but  a  short  while  before  he  discharged  Ramsey  he  saw 
a  person  with  Ramsey  at  witness's  fish-house,  who, 
Ramsey  informed  him,  was  Marion.  Witness  started  for 
home  a  few  minutes  before  ten  o'clock  on  the  night  of 
February  7, 1891.  He  drove  up  Second  avenue  until 
he  got  to  a  branch  half  way  between  18th  and  19th 
•streets.  He  lived  at  the  southwest  corner  of  20th  street 
and  Third  avenue.  Just  before  reaching  the  branch  he 
saw  two  boys  on  the  east  side  of  the  street.  He  stopped 
his  horse  to  drink  at  the  branch.  The  two  boys  walked 
up  on  the  bridge  while  the  horse  was  drinking,  and 
stopped  and  looked  right  down  on  witness.  It  was  a 
dark  night,  but  the  electric  light  was  burning.     Witness 
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continued  on  his  way  home,  and  the  boys  went  the  same 
way  he  did  for  part  of  the  distance.  He  drove  to  his 
stable,  which  is  about  fifty  yards  from  Second  avenue 
and  about  half  way  between  Second  and  Third  avenues 
on  20th  street.  There  is  an  electric  light  at  the  inter- 
section of  20th  street  and  Second  avenue.  When  he 
stopped  at  the  stable  he  looked  to  see  if  he  could  see 
anything  of  those  suspicious  characters,  and  did  see 
them  coming  around  the  corner  of  20th  street  and  Third 
avenue,  in  the  direction  of  his  stable.  They  came  up 
to  his  buggy,  the  boy  whom  he  learned  to  be  Marion 
walking  in  advance  of  Ramsey.  Witness  knew  Ram- 
sey at  the  time,  and  he  came  bent  half  down  behind 
Marion,  who  stood  up  straight.  Marion  walked  up 
within  three  feet  of  the  buggy  and  asked  witness  if  he 
had  any  money.  Witness  told  him  he  had  none  for 
him,  and  Marion  drew  his  pistol  and  said,  "Your  money 
or  your  life."  Witness  said,  "You  won't  get  it," and 
Marion  shot.  Only  one  of  them  shot  and  that  was 
Marion,  the  taller.  Ramsey  knew  where  witness  lived 
and  had  helped  him  hitch  up  his  horse  many  times. 
The  boys  ran  oft'.  Ramsey  knew  witness  frequently 
carried  money  on  his  person;  witness  had  sent  hundreds 
of  dollars  by  him  to  men  with  whom  he  did  business, 
and  to  the  post-oflice.  He  was  in  his  buggy,  about  four 
feet  above  the  party  shooting.  He  did  not  recognize 
the  boys  at  the  branch,  the  electric  light  on  the  bridge 
and  sidewalk  being  obstructed  by  trees  and  houses. 
There  were  two  shots  fired,  only  the  first  taking  effect, 
the  second  being  fired  when  they  ran  oft*.  He  did  not ' 
recognize  the  voice  of  Marion,  and  never  once  thought 
it  was  Marion  at  the  time  of  the  shooting,  but  knew  it 
was  a  boy  he  had  seen  somewhere,  and  said  that  he 
could  not  call  his  name,  but  if  he  ever  saw  him  any 
more,  would  know  him ;  but  he  knew  Ramsey  to  a 
certainty.     The   electric   light  is  about  fifty-five  yards 


Digitized  by  VjOOQ IC 


Reports.]  March  Term,  1892.  201 

from  his  stable,  and  the  corner  of  his  residence  where 
he  saw  the  boys  coming  around  is  about  as  far  from  the 
stable.  He  did  not  say  to  parties  who  asked  about  the 
shooting,  that  he  did  not  know  who  did  it,  and  did  not 
tell  Miles  so ;  nor  did  he  tell  Sturkey  that  he  did  not 
know  who  shot  him,  but  thought  he  knew  one  of  the 
parties,  Elbert  Ramsey,  nor  that  a  policeman  had  told 
him  that  he  (the  policeman)  had  been  around  and  found 
Ramsey  sick  in  bed  just  after  the  shooting,  and  there- 
fore it  could  not  be  Ramsey.  Witness's  vision  is  inter- 
fered with  to  some  extent,  as  he  has  lost  the  sight  of 
one  eye.  Ramsey  looked  as  if  trying  to  conceal  himself 
behind  the  boy  who  shot,  and  was  trying  to  hide  his 
face  with  his  hat.  There  was  an  electric  light  at  the 
intersection  of  18th  street  and  Second  avenue,  which 
was  burning  on  the  night  in  question,  and  was  about 
seventy-five  or  eighty  yards  from  the  branch.  Witness 
did  not  tell  the  father  of  Ed.  Marion  that  he  did  not 
know  his  boy.  Witness  could  not  think  what  boy  it 
was,  could  not  remember  about  seeing  him  at  the  tish- 
house,  could  not  remember  where,  but  if  anybody  had 
said  Ed.  Marion,  would  remember  it  "that  quick."  The 
night  he  was  shot  he  sent  a  policeman  to  Ramsey's 
house,  and  was  surprised  when  he  came  back  without 
arresting  him.  The  reason  he  did  not  send  a  police- 
man to  Marion's  house  was  because  he  had  no  idea  who 
he  was;  did  not  know  it  was  Ed.  Marion,  only  he  would 
know  that  boy  if  he  ever  saw  him  any  more.  There 
was  nothing  to  obstruct  the  light  shining  on  the  bridge 
whore  he  watered  his  horse.  The  light  did  not  illu- 
minate the  sidewalk  just  before  he  got  to  the  branch,  on 
account  of  the  shade  from  the  houses  and  trees. 

Laura  Ramsey  testified  for  the  State :  In  February, 
1891,  she  lived  at  the  intersection  of  20th  street  and 
Third  avenue  on  the  north  corner,  and  Thomas  lived  on 
the  south  comer.     On  the  night  Thomas  was  shot  she 
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was  in  bed  in  her  room,  in  the  back  room  on  the  south 
side  of  her  house,  when  she  was  disturbed  by  some  loud 
talking.  Heard  the  conversation  between  Tnomas  and 
the  boys,  and  the  shot.  About  that  time  she  sprang  to 
the  door,  went  on  the  porch  and  saw  the  boy  shoot  the 
second  shot.  She  knew  one  of  the  boys,  Ramsey,  and 
recognized  Thomas.  After  the  shooting  the  boys  ran 
off  into  Third  avenue  and  then  north.  Next  day  the 
boys  under  arrest  were  brought  by  the  gate,  and  she 
said,  "I  know  that  biggest  one  did  the  shooting;  that 
lowest  one  did  not  shoot."  She  knew  they  were  the 
same  boys  she  saw  run  off  the  night  before.  Did  not 
know  Marion  from  any  other  colored  boy,  but  recognized 
them  and  knew  they  were  the  same  negro  boys.  Had 
seen  Ramsey  many  times  before  the  shooting  while  he 
was  working  for  Thomas.  Witness  lived  just  across 
the  street,  on  the  corner  just  north  of  Thomas's  residence 
and  just  diagonally  across  from  Thomas's  stable.  She 
heard  every  word  of  the  loud  talking ;  did  not  see  the 
first  shot  but  saw  the  second. — A  witness  testified  that 
he  knew  Elbert  Ramsey,  and  saw  him  going  up  Second 
avenue  that  night  forty  or  fifty  minutes  after  ten  o'clock 
and  fifteen  or  twenty  minutes  after  the  shooting.  Phil- 
lips and  other  witnesses  testified  to  the  good  character 
and  credibility  of  William  Thomas.  Phillips  also  testi- 
fied that  he  went  to  see  Thomas  about  five  minutes  after 
he  was  shot;  that  Thomas  said  he  thought  he  knew 
one  of  the  parties  and  had  seen  the  other,  but  could 
not  locate  him,  would  know  if  he  ever  saw  him  again  ; 
that  he  was  a  copper-colored  boy  and  the  tallest  of  the 
boys,  the  smaller  of  whom  kept  behind  the  taller  one, 
dodging  all  the  time.  Another  witness  who  reached 
Thomas  a  few  minutes  after  the  shooting,  was  told  by 
Thomas  that  one  of  the  boys  was  one  that  he  had  in  his 
employ,  that  he  could  not  at  that  time  locate  the  other, 
but  if  he  ever  saw  him  again,  would  know  him. 
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The  defence  rested  partly  upon  testimony  tending  to 
establish  an  alibi  for  both  defendants,  and  there  was 
evidence  that  the  first  person  (Miles)  who  got  to  Thomas 
after  he  was  shot,  was  told  by  Thomas  that  one  of  the 
boys  shot  him,  but  he  did  not  know  who  it  was,  he  sus- 
pected one  of  the  boys  and  took  him  to  be  Elbert  Ram- 
sey who  did  not  do  the  shooting ;  that  on  the  next  day 
after  he  was  shot  Thomas  said  in  the  presence  of  Stur- 
key  and  another  that  he  did  not  know  who  did  it, 
thought  he  knew  one  of  the  boys,  but  was  not  certain, 
and  the  boy  he  thought  did  it  was  lying  in  bed  and  said 
he  wes  sick  abed  when  the  policeman  went  up  there, 
and  the  policeman  had  his  shoes  brought  out  and  they 
were  perfectly  dry,  and  from  what  the  newspaper  said 
(Thomas  had  been  reading  the  newspaper)  no  doubt  that 
could  not  be  the  boy ;  that  he  thought  the  one  he  knew 
was  Elbert  Ramsey,  and  he  was  the  one  whose  house  the 
policeman  went  to  and  found  in  bed  sick,  etc.;  that  on 
the  night  of  the  shooting  Thomas  said  to  another  wit- 
ness that  he  did  not  know  who  shot  him,  thought  one 
was  Elbert  Ramsey,  the  other  one  he  did*  not  know. 
The  father  of  defendant  Marion  testified,  among  other 
things,  that  Thomas  told  him  after  his  son  was  arrested: 
"I  don't  know  your  boy,  but  I  think  I  know  one  of 
them ;  I  don't  know  your  boy  but  I  will  see  if  I  can 
find  out  who  it  was.  The  largest  one  of  the  two  boys 
did  the  shooting,  but  if  I  come  down  and  swear  against 
them  I  will  try  and  convict  them."  He  did  not  say  he 
knew  one  of  the  boys  was  Elbert  Ramsey,  but  said  he 
thought  one  of  them  was,  and  did  not  say  that  if  he 
ever  saw  defendant  Marion  he  would  know  him.  An- 
other witness  who  was  present  at  the  interview  between 
Marion's  father  and  Thomas,  testified  that  Thomas  said, 
"I  don't  know  your  boy,  but  the  taller  boy  did  the 
shooting,  and  the  smaller  boy  seemed  to  be  dodging  be- 
hind the  taller  boy  whom  I  taken  to  be  Elbert  Ramsey  "; 
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that  along  towards  the  last  of  the  conversation  Thomas 
said,  "If  I  swear  against  him  I  think  I  will  be  able  to 
convict  him,  and  I  am  going  to  do  all  I  can  to  do  so  "; 
and  that  Thomas  said  he  thought  the  smallest  boy  was 
Elbert  Ramsey.  The  mother  of  Elbert  Ramsey  testified 
that  Elbert  was  at  home  in  bed  sick  when  the  shooting 
took  place,  and  that  when  the  policeman  came  Elbert 
was  in  bed,  and  the  policeman  asked  him  how  long  he 
had  been  there  and  whether  he  was  sick,  asked  where 
his  shoes  were,  went  and  picked  them  up,  and  went 
away  without  arresting  him. 

The  newly  discovered  evidence  was  shown  in  affida- 
vits by  three  persons :  (1)  Deponent  has  in  charge  for 
rent  the  house  situated  just  across  the  street  and  imme- 
diately north  of  Thomas's  residence,  being  the  north- 
west corner  of  the  junction  of  20th  street  and  Third 
avenue.  Laura  Ramsey  did  not  live  in  that  corner 
house  on  February  7,  1891,  nor  at  any  other  time  within 
the  last  twelve  months  preceding  July,  1891,  but  on 
February  7,  1891,  did  live  at  the  next  house  immedi- 
ately north  of  said  corner  house  on  Third  avenue,  and 
the  corner  house  is  between  the  house  she  lived  in  and 
the  stable  of  Thomas,  it  being  impossible  for  any  one  in 
her  house  to  see  what  occurred  at  the  stable,  from  either 
one  of  the  south  windows  of  the  house  in  which  she 
lived,  because  the  party  would  have  to  look  through  the 
corner  house;  and  no  one  from  either  of  these  windows 
could  see  a  person  run  around  the  corner  house  from 
20th  street  into  Third  avenue.  (2)  Thomas  told  de- 
ponent in  a  conversation  after  the  shooting,  he  thought 
he  knew  one  of  the  boys  who  had  worked  for  him,  but 
was  not  positive,  but  he  did  not  know  or  recognize  the 
other  boy;  and  this  information  was  not  communicated 
to  any  of  defendants'  counsel  until  after  the  trial.  De- 
ponent is  familiar  with  the  surroundings  of  the  place 
where  the  shooting  is  alleged  to  have  been  done,  and 
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there  was  nothing  to  obstruct  the  shining  of  the  electric 
light  at  the  junction  of  Second  avenue  and  18th  street 
on  the  bridge  across  the  branch,  or  from  shining  on  the 
sidewalk  on  the  east  side  of  Second  avenue  for  a  dis- 
tance of  thirty  yards  south  of  the  bridge ;  if  one  was 
standing  on  the  bridge  at  night  when  the  electric  light 
was  burning  and  was  looking  down  on  any  one  in  a 
buggy  or  wagon,  the  horse  of  which  was  drinking  at 
the  branch,  the  electric  light  would  shine  in  their  faces 
and  on  their  persons ;  and  it  would  be  impossible  for 
any  one  to  see  the  scene  of  the  shooting  from  the  south 
window  of  the  second  house  on  Third  avenue  immedi- 
ately north  of  the  corner  house  at  the  northwest  corner 
of  20th  street  and  Third  avenue,  as  the  corner  house 
intervened.  (3)  Deponent's  residence  is  the  northwest 
comer  of  20th  street  and  Third  avenue ;  he  lived  there 
when  William  Thomas  was  shot ;  and  Laura  Ramsey 
did  not  reside  in  or  occupy  any  room  in  the  corner  house 
at  any  time  within  the  twelve  months  up  to  July  13, 
1891. 

Blandford  &  Grimes,  Little  &  Wimbish  and  Battle 
&  Gilbert,  for  plaintift*  in  error. 

A.  A.  Carson,  solicitor-general,  J.  H.  Worrill  and 
Morgan  McMichael,  contra. 


The  Georgia  Midland  and  Gulf  Railroad  Company  v. 
The  Columbus  Southern  Railway  Company. 

Without  first  making  compensation  for  the  damages  which  will  re- 
sult therefrom,  one  railway  company  cannot  lay  and  use  its  track 
across  the  track  of  another  railway  company  located  in  a  public 
street  of  a  city.  For  this  reason,  if  not  also  for  others,  it  was  error 
to  deny  the  interlocutory  injunction  applied  for.  Mills,  Em.  Dom. 
§44a. ;  Lewis,  Em.  Dom.  §644 ;  Chicago  <fe  Western  Ind.  R.  Co.  v. 
Chicago,  St.  L.  &  P.  R.  Co.,  15  111.  App.  Rep.  587 ;  Lake  Shore, 
Ac.  R.  Co.  V,  Chicago,  Ac.  R.  Co.,  100  III.  21 ;  Chicago,  Ac.  R  Co. 
V.  Englewood,  Ac.  R.  Co.,  115  111.  375.  Judgment  reversed. 

April  28, 1892.    Argued  at  the  last  term. 
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Railroads.  Damages.  Eminent  domain.  Before 
Judge  Martin.  Muscogee  county.  At  chambers,  Feb- 
ruary 6,  1892. 

The  exception  in  this  case  is  to  the  refusal  of  the  in- 
junction sought  by  th^  Georgia  Midland  &  Gulf  Rail- 
road Company.  The  petition  therefor  alleged:  The 
city  of  Columbus  is  petitioner's  principal  terminus,  and 
by  virtue  of  certain  grants  of  land  made  petitioner  it 
constructed  there  all  of  its  side-tracks,  freight-depots, 
shops,  etc.,  expending  large  sums  of  money  in  so  doing. 
The  main  track  of  its  road  connects  with  said  terminals, 
which  are  located  upon  blocks  51,  52,  45  and  46  and 
part  of  blocks  54,  53,  42  and  43  on  the  east  commons 
of  Columbus,  blocks  42  and  43  being  bounded  by  8th 
street.  The  main  track  extends  northward  from  said 
terminals  and  out  of  block  42  across  8th  street  and 
thence  across  block  40  of  the  commons.  After  peti- 
tioner had  constructed  its  terminals  and  main  track,  the 
Columbus  Southern  Railway  Company  was  chartered 
and  constructed  from  Columbus  to  Albany,  its  main 
track  terminating  at  a  point  east  of  that  of  petitioner 
and  on  the  east  commons.  Thereafter  grants  of  land 
were  made  to  the  Columbus  Southern,  all  of  which  are 
located  east  of  the  main  track  and  lands  of  petitioner, 
and  upon  the  grants  so  made  the  Columbus  Southern 
constructed  its  terminals  and  connected  its  railway 
therewith,  and  has  long  since  constructed  its  railroad 
and  laid  out  its  depot  grounds  in  Cglumbus  and  con- 
nected its  main  track  therewith.  The  depot  grounds 
and  terminals  of  the  Columbus  Southern  are  connected 
with  the  city  and  can  be  easily  approached  by  the  public 
in  the  city,  and  by  persons  travelling  upon  or  doing 
business  with  that  railway  company,  by  several  broad 
streets  and  avenues,  all  constantly  open  both  for  trav- 
ellers and  freight.  A  corporation  known  as  the  Colum- 
bus Railroad  Company,  about  January  20,  1888,  under 
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grant  of  right  of  way  from  the  city,  constructed 
a  track  west  of  petitioner's  track  and  extended  it 
west  through  6th  street  and  northward  across  8th. 
This  track  is  used  by  the  Columbus  Railroad  Com- 
pany for  transfer  of  freight  and  delivery  of  the 
same  to  the  merchants  in  Columbus.  The  Columbus 
Southern,  for  the  purpose  of  delivering  its  freight  cars 
to  the  Columbus  Railroad  Company,  is  about  to  con- 
struct  a  side-track  from  its  main  track,  diagonally  across 
petitioner's  main  track  and  along  8th  street,  to  connect 
with  the  track  of  the  Columbus  Railroad  Company,  and 
has  petitioned  the  mayor  and  council  of  Columbus  for 
permission  to  lay  such  side-track.  On  an  ex  parte  show- 
ing this  request  was  graftted,  and  the  Columbus  South- 
ern is  now  proceeding  to  lay  such  side-track.  Its  action 
is  an  infringement  upon  petitioner's  rights,  is  without 
authority  of.  law,  and  the  side-track  is  being  laid  as 
matter  of  convenience  and  economy  to  the  Columbus 
Southern  and  regardless  of  petitioner's  rights.  A  con- 
nection with  the  track  of  the  Columbus  Railroad  Com- 
pany can  be  made  by  another  route  and  without  having 
to  cross  petitioner's  main  track.  Should  said  side-track 
be  constructed  the  damage  to  petitioner  will  be  irrepa- 
rable; it  will  be  hindered  and  retarded  in  the  movement 
of  its  cars  and  engines  along  its  main  track  to  and  from 
its  depot  grounds  and  terminals,  and  the  risk  of  acci- 
dents to  its  property,  and  to  travellers  and  freight  re- 
ceived to  be  transported  by  petitioner,  will  be  greatly 
increased,  and  the  movement  of  cars  and  engines  of  the 
Columbus  Southern  and  switching  of  trains  by  it  along 
the  proposed  side-track,  across  petitioner's  main  track, 
will  result  in.  irreparable  damage  to  petitioner.  The 
proposed  side-track  is  not  being  made  for  the  purpose  of 
constructing  the  railroad  of  the  Columbus  Southern 
under  its  charter.  Petitioner  is  remediless  unless  the 
Columbus  Southern  be  restrained. 
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Defendant  demurred,  upon  the  ground  that  complain- 
ant was  not  entitled  to  the  relief  prayed,  nor  to  any  re- 
lief either  at  law  or  in  equity.  The  answer  of  defendant 
was  :  In  pursuance  of  its  charter  it  has  constructed  and 
operates  a  railroad  from  Columbus  to  Albany.  It  peti- 
tioned the  mayor  and  council  to  lay  a  track  from  its 
main  track  across  8th  street  at  the  intersection  of  9th 
avenue  to  connect  its  track  with  that  of  the  Columbus 
Railroad  Company,  to  promote  the  delivery  of  its  freight, 
in  loaded  cars  or  otherwise,  to  that  company,  which 
petition  has  been  granted,  and  defendant  has  begun  lay- 
ing its  track.  The  Columbus  Railroad  Company  is  by 
its  charter  not  only  a  street  car  company  for  transport- 
ing passengers,  but  also  a  terminal  company  authorized 
to  receive  freights,  in  loaded  cars  and  otherwise,  from 
the  several  railways  converging  in  Columbus,  and 
transport  such  freights  over  its  line  through  the  city 
streets  to  such  points  as  may  be  most  convenient  to  the 
consignees.  Under  defendant's  charter  it  has  a  right  to 
cross,  intersect,  join  or  unite  its  railroad  with  any  other 
railroads  heretofore  or  hereafter  constructed,  at  any 
point  in  its  route,  with  the  necessary  turnouts,  sidings 
and  switches,  and  in  the  exercise  of  such  right  it  desires 
and  proposes  to  connect  its  railroad  with  that  of  the 
Columbus  Railroad  Company,  and  as  a  matter  of  con- 
venience and  economy  to  itself.  Being  thus  authorized 
and  having  obtained  the  consent  of  the  mayor  and 
council  for  the  use  of  the  streets,  it  has  full  authority  to 
carry  out  this  purpose  without  interference  from  peti- 
tioner, whose  rights  are  not  involved  nor  affected.  The 
proposed  track  will  not  touch,  cross  or  otherwise  affect 
the  right  of  way  of  petitioner,  which  has  no  right  of 
way  on  either  8th  street  or  9th  avenue,  but  occupies  so 
much  of  these  streets  as  are  covered  by  its  tracks  under 
a  simple  easement  for  that  purpose,  granted  by  the  city. 
Petitioner  is  not  a  property-holder  in  or  upon  these 
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streets,  nor  can  its  property  rights  in  any  way  be  affected 
by  the  construction  of  the  track.  The  construction  of 
the  track  will  be  a  great  convenience,  not  only  to  de- 
fendant, but  to  the  merchants  and  citizens  of  Columbus 
and  the  publicf  at  large.  Every  other  railroad  company 
entering  the  city  has  connection  with  the  Columbus 
Railroad  Company's  tracks,  and  to  deny  defendant  this 
right  would  be  inequitable  and  unjust.  So  far  as  any 
damage  may  accrue  to  petitioner  from  the  crossing,  of 
its  track,  it  is  damnum  absque  injuria ;  petitioner  has  no 
exclusive  right  to  the  use  of  said  streets  or  either  of 
them,  nor  any  right  to  prevent  defendant's  track  or  that 
of  any  railroad  company  lawfully  authorized  to  cross  its 
track ;  and  the  fact  that  it  will  be  required  to  observe 
certain  precautions  when  crossing  defendant's  track  is  a 
burden  imposed  by  the  general  law,  and  is  in  no  wise  a 
damage  or  injury  done  by  respondent  to  it.  Heretofore 
petitioner  and  defendant  have  been  jointly  operated,  both 
having  used  the  depots  of  petitioner,  and  for  thi&  reason/ 
defendant  has  never  constructed  a  depot  either  foB  pasr- 
sengers  or  freight,  but  it  has  consummated  arrangements 
by  which  it  has  secured  a  warehouse  on  Front  street 
between  10th  and  11th,  which  will  be  used  for  a  passen- 
ger and  freight-depot.  This  warehouse  is  immediately 
upon  the  line  of  the  Columbus  Railroad,  and  defendant 
desires  to  connect  with  said  railroad  at  the  intersection 
of  8th  street  and  9th  avenue  for  the  purpose  of  reaching 
its  depot,  as  well  as  for  the  other  reasons  above  given. 
In  so  doing  it  will  only  cross  the  main  line  of  petitioner, 
and  under  its  charter  it  has  the  right  to  do  so  for  the 
purpose  of  reaching  its  depot.  This  will  not  increase 
the  risk  of  accidents  to  petitioner's  property,  for  under 
the  present  arrangement  petitioner's  yard,  situated  south 
of  the  point  at  which  defendant  desires-  to  cross  peti- 
tioner's main  track,  is  mainly  used  for  storing  cars,  for 
the  passengers  over  petitioner's  road  alight  from  and 
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get  on  petitioner's  cars  at  the  union  depot,  and  the 
freight  is  received  and  delivered  at  petitioner's  freight- 
depot,  both  points  being  north  of  the  point  in  question. 
Under  the  present  traffic  arrangements  the  terminal 
facilities  now  used  by  defendant,  through  petitioner, 
cost  in  the  neighborhood  of  J600  a  month,  and  when  a 
car-load  of  freight  is  to  be  handled  by  defendant  it  is 
first  delivered  to  the  Columbus  Railroad  Company,  then 
to  petitioner  and  by  petitioner  to  defendant ;  and  if  de- 
fendant is  permitted  to  cross  petitioner's  track  it  will  be 
placed  in  direct  communication  with  its  own  depot  and 
can  reach  the  same  without  petitioner's  intervention. 
The  point  at  which  it  is  seeking  to  cross  petitioner's 
track  is  at  grade  level,  and  under  the  law  it  has  the 
right  to  cross  at  such  a  point  without  interference  or 
hindrance. 

Upon  the  hearing  there  was  testimony  for  the  peti- 
tioner as  follows:  Petitioner  constructed  its  depot,  round 
houses,  etc.  on  the  depot  grounds,  and  has  been  in  peace- 
ful occupation  of  the  same  since  February,  1887,  and  its 
main  track  extends  thence  northward  across  8th  street 
as  described  in  the  petition.  The  lands  for  terminals  of 
defendant  with  its  depot  site,  side-tracks,  etc.,  lie  east 
of  petitioner's  property  and  were  entered  upon  by  de- 
fendant about  1889.  The  Columbus  Railroad  Company 
constructed  its  track  along  6th  street  about  January, 
1888,  with  permission  of  the  city  council,  and  under 
contract  with  petitioner.  Defendant's  main  track  is 
entirely  east  of  that  of  petitioner,  and  enters  Columbus 
at  its  terminus  in  Columbus,  the  final  northern  terminus 
of  defendant  in  Columbus.  From  the  completion  of 
defendant's  road  until  January,  1891,  it  was  operated 
under  a  separate  management  and  independently  of  pe- 
titioner, and  during  that  time  no  attempt  was  ever  made 
to  cross  petitioner's  main  track  or  grounds  by  any  side- 
track extending   westward,   nor  was   any   request  so 
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made.  During  1891  the  two  roads  were  operated  under 
a  traffic  contract  under  one  management,  but  it  is  not 
true  that  the  connection  now  sought  to  be  made  has 
never  been  made  because  petitioner  operated  defendant's 
road.  No  ettbrt  has  ever  heretofore  been  made  to  make 
the  proposed  connection  which,  if  constructed  by  de- 
fendant, will  work  incalculable  damage  to  petitioner's 
property.  The  point  at  which  the  side-track  is  pro- 
posed to  be  constructed  is  just  north  of  petitioner's 
depot  grounds,  and  the  travel  and  entrance  to  peti- 
tioner's grounds  is  along  this  point.  Its  traffic  of  every 
sort  passes  over  this  point,  and  the  damage,  delay,  hin- 
drance, inconvenience  and  risk  of  accidents  will  be 
greatly  increased.  The  Columbus  Railroad  Company  is 
operated  as  a  transfer  line  only  for  freight,  over  that 
part  of  the  line  sought  to  be  connected  with,  and  the 
object  of  connection  by  defendant  is  not  for  transport- 
ing freight  and  passengers  on  its  line  of  railroad,  but 
simply  as  a  matter  of  convenience  and  economy  in 
handling  freight.  Defendant  has  long  since  completed 
its  road  into  Columbus,  and  the  proposed  side-track  is 
no  part  of  the  necessary  construction  of  this  railroad. 
Defendant's  grounds  extend  as  far  south  as  those  of  pe- 
titioner, and  it  is  perfectly  practicable  for  defendant  to 
connect  its^line  with  the  Columbus  railroad,  either  south 
of  or  in  some  direction  from  petitioner's  grounds  other 
than  the  route  now  sought.  If  the  proposed  side-track 
is  built  it  will  require  stoppage  of  every  train  and  en- 
gine that  has  to  cross  it,  and  thereby  entail  great  loss  to 
petitioner  by  wear  and  tear  of  machinery  and  loss  of 
time,  and  will  hinder,  delay  and  obstruct  the  business  of 
petitioner.  A  connection  can  be  made  between  de- 
fendant's road  and  that  of  the  Columbus  Railroad  Com- 
pany by  a  route  different  from  the  one  proposed,  and  in 
such  a  way  as  not  to  cross  the  main  track  or  any  of  the 
tracks  of  petitioner,  and  if  such  connection  is  made  all 
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damage  to  petitioner  and  all  the  risk,  etc.  resulting  from 
the  proposed  side-track  will  be  avoided.  The  connec- 
tion can  be  made  by  another  and  better  route,  and  could 
be  made  at  the  lower  end  of  the  grounds,  west  and 
south  of  the  tracks  of  petitioner's  road  and  out,  into 
and  up  6th  avenue,  so  as  to  connect  with  the  Columbus 
railroad  track.  It  is  about  three  hundred  feet  from  the 
point  on  8th  street  where  the  proposed  side-track  is 
sought  to  be  made,  across  petitioner's  main  track  to 
where  the  switch  tracks  begin  to  diverge  from  peti- 
tioner's main  track.  Most  of  the  switching  of  cars 
about  petitioner's  business  is  done  over  this  three  hun- 
dred feet.  Almost  every  engine  and  train  of  cars  has 
to  enter  and  back  out  of  the  yard  along  this  distance 
from  one  side-track  to  another,  and  every  engine  would 
have  to  stop  and  start  at  this  proposed  crossing,  which 
would  entail  heavy  money  loss  to  petitioner,  in  time  of 
employees,  wear  and  tear  of  machinery  and  consumption 
of  coal.  Even  a  crossing  a  few  hundred  feet  north  of 
8th  street  would  greatly  lessen  the  damage  which  would 
result  from  the  proposed  crossing.  The  crossing  that 
could  be  made  south  of  petitioner's  grounds  would  be 
on  grade  level,  and  a  crossing  above  8th  street  would  be 
very  nearly  on  grade  level — about  four  feet  embank- 
ment. It  is  not  true  that  petitioner's  grounds  below 
8th  street  are  used  mainly  for  storage  of  cars.  All  the 
shops,  turn-tables,  etc.  of  petitioner,  save  an  uptown 
freight-house,  are  located  on  said  grounds,  its  entire 
freight  business  is  done  there,  all  trains  are  made  up 
there,  all  shop  work  done  there  and  all  drilling  and 
switching  of  trains.  The  union  depot  was  used  by  both 
petitioner  and  defendent  as  a  passenger-depot  during 
1891.  It  is  not  true  that  passenger-trains  going  north- 
ward leave  6th  avenue.  All  petitioner's  business  is  done 
and  all  its  trains  are  made  up  on  its  grounds  and 
swit<jhed  northward  towards  and  across  8th  street  from 
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its  grounds  and  thence  back,  and  any  car  or  train  to  get 
into  6th  avenue  must  run  out  of  petitioner's  yard  and 
be  switched  into  that  avenue.  The  track  on  that  av- 
enue is  the  only  side-track  of  petitioner  and  is  only  used 
for  transporting  such  freight  as  may  be  destined  for  pe- 
titioner's uptown  depot.  The  only  main  track  of  peti- 
tioner crosses  at  8th  street. 

For  the  defendant  the  following  was  in  evidence  :  De- 
fendant has  no  depot  building  in  Columbus,  because  for 
quite  a  while  it  was  operated  jointly  with  petitioner, 
and  the  depot  buildings  of  the  latter  were  used  by  it. 
The  proposed  crossing  would  be  on  grade  level.  Its  ob- 
ject was  because  it  would  be  a  great  convenience  for  de- 
fendant to  connect  with  the  Columbus  Railroad  Com- 
pany and  thus  deliver  its  freight  on  this  line,  and  also 
because  defendant  desired  terminal  facilities  for  its  road 
at  Columbus,  and  to  this  end  rented  the  warehouse  on 
Front  street  and  will  use  it  for  a  freight  and  passenger 
depot.  This  warehouse  is  immediately  upon  the  line  of 
the  Columbus  Railroad  Company  and  the  latter  will  be 
used  for  defendant  to  reach  its  depot.  The  connection 
sought  at  the  point  selected  could  be  made  with  little 
trouble.  Most  of  the  freight  is  delivered  to  citizens  of 
Columbus  over  the  Columbus  railroad,  and  heretofore 
considerable  portions  of  the  freight  handled  by  defend- 
ant had  to  be  thus  delivered,  through  or  across  the 
switch  of  petitioner  and  at  considerable  cost  to  defend- 
ant, because  it  had  to  pay  $2  a  car  to  the  Columbus 
Railroad  Company  and  the  same  amount  to  petitioner. 
Under  the  arrangement  now  made,  defendant  will  save 
the  cost  of  handling  the  cars  by  petitioner  as  well  as  the 
cost  and  charges  made  by  petitioner;  defendant  will 
save  about  J350  a  month,  besides  the  great  delay  and 
trouble.  Petitioner  and  the  other  roads  entering  Co- 
lumbus connect  with  the  Columbus  Railroad  Company 
as  a^means  of  delivery  for  freight.     In  making  the  con- 
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nection  sought,  defendant  will  not  injure  any  one  or 
incur  damage  to  personal  property,  and  the  only  loss  to 
petitioner  will  be  in  not  handling  defendant's  cars. 
Under  the  present  arrangement  the  handling  of  freight 
is  unsatisfactory  and  incanvenient,  outside  of  cost.  If 
defendant  can  make  the  crossing  it  can  transfer  its  own 
freight  directly  to  its  own  freight-depot  and  distribute 
freight  froip  there,  which  will  be  a  great  convenience  to 
the  public.  The  connection  sought  is  the  most  direct 
and  accessible  defendant  can  select.  The  main  tracks  of 
the  two  roads  are  near  each  other  where  they  cross  8th 
street,  and  about  one  hundred  feet  below  this  point 
there  is  a  switch  connecting  the  two  roads.  About  one 
hundred  feet  south  of  that  switch  is  another  used  mainly 
for  switching  purposes  in  petitioner's  yard.  Eight  or 
nine  hundred  feet  below  this  petitioner  taps  the  Colum- 
bus Railroad  Company's  track.  The  crossing  proposed 
at  grade  level  will  not  seriously  interfere  with  petitioner, 
for  it  will  be  at  a  point  where  it  will  not  interfere  with 
switching  or  anything  of  the  kind,  and  the  only  incon- 
venience that  will  result  is  that  it  will  cause  petitioner's 
engines  and  cars  to  stop  momentfiirily  as  they  approach 
the  crossing.  Petitioner  uses  the  union  depot  for  de- 
livery and  reception  of  passengers.  In  going  north- 
ward the  passenger-trains  leave  petitioner's  yard  at  6th 
avenue  and  run  northward  beyond  the  union  depot, 
thence  back  into  that  depot  and  thence  northward  out  of 
6th  avenue  on  to  its  main  line  over  the  R.  &  D.  tracks. 
In  coming  south  the  passenger-trains  follow  the  side- 
track for  its  main  line,  cross  15th  street  to  6th  avenue, 
then  to  the  depot  and  are  then  carried  empty  down  6th 
avenue  to  its  yards.  Petitioner's  regular  freight-depot 
is  immediately  north  of  the  union  depot.  At  this  point 
it  receives  and  delivers  freight,  and  in  doing  this  its 
freight-trains  will  only  cross  the  intersection  of  8th 
street  and  9th  avenue  once,  and  the  passenger-trains 
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will  not  cross  at  that  point  at  all,  and  after  the  freight- 
trains  reach  petitioner's  yard  they  Are  switched  to  6th 
avenue  and  thence  northward  until  the  freight-depot  is 
reached.  In  doing  this  both  passenger  and  freight 
trains  cross  the  dummy,  M.  &  G.  railroad  and  the  street 
car  line. 

GoETCHius  &  Chappbll,  for  plaintiff*,  cited  Acts  1884-5, 
p.  260 ;  Acts  1886,  p.  194  ;  Code,  §§5024,  5027  ;  74  Ga. 
659  ;  98  Pa.  St.  150,  159  ;  19  Id.  211,  218  ;  52  Id.  506  ; 
1  Lacey's  Dig.  24,  119  ;  64  Barb.  388 ;  30  How.  Pr.  39  ; 
32  Id.  193 ;  118  Mass.  391,  561 ;  78  Ga.  271,  804;  46 
Ga.  43 ;  71  Ga.  240 ;  81  Ga.  461 ;  66  III.  174  ;  81  111. 
523  ;  24  Am.  Rep.  545,  551 ;  21  Vt.  590  ;  6  How.  507  ; 
8  Id.  560  ;  13  Id.  71. 

W.  A.  WiMBiSH  and  Worrill  &  Little,  for  defend- 
ant, cited  Acts  1886,  p.  195 ;  14  Gray,  155  ;  82  Ga.  320 ; 
86  Ga.  26. 


Hoke  et  al.  v.  The  Georgia  Railroad  &  Bankinq  Co 

There  was  no  abuse  of  discretion  in  granting  an  interlocutory  in- 
junction in  this  case.  Judgment  affirmed. 

April  28,  1802. 

Injunction.  Railroads.  Eminent  domain.  Consti- 
tutional law.  Statutes.  Before  Judge  Marshall  J. 
Clarke.  Fulton  county.  At  chambers,  January  30, 
1892. 

On  the  petition  of  the  Georgia  Railroad  &  Banking 
Company  against  R.  F.  Hoke  and  others  (who,  it  was 
alleged,  claimed  to  be  a  corporation  under  the  name  of 
the  Georgia,  Carolina  &  Northern  Railway  Company), 
and  against  the  ordinary  of  Fulton  county  and  one 
Houston,  the  judge  granted  an  injunction  restraining 
the  defendants,  until  further  order,  from  proceeding  to 
condemn  for  railroad  purposes  a  strip  of  land  twenty- 
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four  feet  wide,  and  about  a  mile  long,  on  the  plaintiiF's 
right  of  way  in  the  city  of  Atlanta,  for  the  purpose  of 
conBtructing  the  Georgia,  Carolina  &  Northern  railway 
to  the  premises  purchased  for  its  terminus  in  that  city. 
The  pleadings  and  evidence  were  voluminous  and  con- 
flicting. The  grounds  on  which  the  petition  for  injunc- 
tion was  predicated  were,  in  brief,  that  the  act  of  the 
legislature  incorporating  the  Georgia,  Carolina  &  North- 
ern Railway  Company  (Acts  1886,  p.  105),  is  unconsti- 
tutional, being  a  special  law  in  a  case  for  which  pro- 
vision had  been  made  by  an  existing  general  law,  to  wit 
the  law  for  the  incorporation  of  railroads,  in  the  code, 
§§1689  (a-u)  ;  that  the  land  sought  to  be  condemned  is 
not  subject  to  be  taken  for  the  purposes  of  another  rail- 
road company ;  that  it  is  already  in  use  by  the  plaintiff' 
for  railroad  purposes,  or,  if  any  part  of  it  is  unoccupied, 
the  same  will  surely  be  needed  at  an  early  day  by  the 
plaintiff;  that  there  is  no  real  necessity  for  this  land  to 
be  taken  in  order  for  the  Georgia,  Carolina  &  Northern 
railway  to  reach  its  terminus,  there  being  other  routes 
which  are  practicable  though  more  costly ;  and  that 
such  taking  would  cause  irreparable  damage  to  the 
plaintiff,  seriously  impairing  the  enjoyment  of  its  fran- 
chise, preventing  it  from  carrying  on  its  business  as  a 
common  carrier  safely,  properly  and  conveniently,  and 
destroying  the  usefulness  of  important  parts  of  its  ter- 
minal facilities,  etc.  The  defendants,  other  than  Hous- 
ton and  the  ordinary,  set  up  that  the  act  of  the  legisla- 
ture under  which  the  Georgia,  Carolina  &  Northern 
Railway  Company  was  organized  is  constitutional ;  that 
it  is  not  practicable  for  its  railroad  to  reach  its  terminal 
grounds  in  the  city  of  Atlanta  by  any  other  route  ;  that 
it  is  not  merely  a  matter  of  convenience,  economy  or 
profit  to  condemn  the  land  in  question,  but  an  absolute 
necessity ;  that  this  land  is  practically  unoccupied  and 
unused,  save  by  a  coal-chute  which  can  be  changed  so 
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as  to  be  equally  serviceable ;  that  the  plaintiff  has  large 
terminal  facilities  in  Atlanta,  covering  miles  of  track 
and  acres  of  yard,  compared  to  which  the  small  strip 
sought  to  be  condemned  is  insignificant;  that  the  effort 
of  defendants  is,  not  to  change  property  in  use  by  one 
railroad  company  to  a  similar  use  by  another,  but  to 
create  a  distinct,  different  and  far  higher  use  in  the  new 
company,  seeking  to  acquire  only  the  necessary  ground 
to  enable  the  Georgia,  Carolina  &  Northern  railway  to 
reach  its  terminus,  and  to  utilize  space  now  unoccupied, 
and  so  to  locate  its  tracks  as  to  cause  the  plaintiff*  as 
little  inconvenience  as  possible,  etc. 

Hoke  Smith  and  Erwin  &  Cobb,  for  plaintiff  in  error, 
cited,  on  constitutionality  of  charter,  1  Bl.  Com.  44, 
472-3;  15  S.  W.  Rep.  364;  84  Ga.  725,  804-812;  87 
Ga.  444,  487,  533  ;  74  Ga.  509,  658 ;  20  Atl.  Rep.  194  ; 
58  Md.  603 ;  71  Ga.  484;  76  Ga.  766,  826;  83  Ga.  61, 
270,  465  ;  73  Ga.  40  ;  70  Ga.  585  ;  52  Ga.  410 ;  44  Ga. 
77,  465 ;  38  Ga.  355 ;  16  Ga.  105  ;  14  Ga.  83;  13  Ga. 
8^;  Code,  §^5027,  6077.  On  eminent  domain.  Code, 
§§2222,  2223,  5095 ;  9  Ga.  517 ;  6  How.  507 ;  3  Ga. 
838 ;  42  Ga.  501 ;  Beach,  Rwys.  §§797,  798 ;  35  Mich. 
265 ;  62  Id.  564 ;  83  K  C.  489 ;  16  Phil.  Rep.  637 ; 
36  Conn.  197;  42  Barb.  120;  11  Leigh,  76;  6  Minn. 
97 ;  3  Porter  (Ind.),  464 ;  64  Pa.  St.  137 ;  33  Id.  175  ; 
122  Id.  511 ;  63  K  Y.  331 ;  138  Mass.  277 ;  111  Id. 
125 ;  23  Pick.  360 ;  44  Am.  A  Eng.  R.  R.  Cas.  10 ;  39 
Id.  6;  67  Cal.  429;  76  Id.  404;  4  Cush.  63;  Cooley, 
Con.L.  336;  97  111.  506;  112  Id.  589;  71  Id.  333;  17 
W.  Va.  812 ;  1  Rice  (S.  C),  383 ;  21  X.  Y.  595;  53  Id. 
60;  72  Id.  330  ;  2  Harr.  (Del.)  514 ;  1  Redf.  Rwys.  241, 
267  ;  Pierce,  Rwys.  152  ;  28  K  E.  Rep.  925  ;  11  K  H. 
19  ;  6  How.  507. 

J.  B.  CuMMiNG,  George  Hillyer  and  Bryan  Citmming 
cow^ra, cited, on  the  constitutional  question.  Code,  §§5027, 
5025,  1678  et  seq.,  774  et  seq. ;  Cobb's  Dig.  542 ;  Acts 
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1865-6,  p.  2.7-28  ;  Acts  1876,  pp.  83,  118  ;  87  Ga.  487, 
532,  610 ;  76  Ga.  768,  826 ;  71  Ga.  484 ;  74  Ga.  509 ; 
84  Ga.  804 ;  44  Am.  &.  Eng.  R.  R.  Gas.  168 ;  11  O.  St. 
516  ;  60  K  Y.  463  ;  69  Ga.  159 ;  Morawetz,  P.  C.  §§15, 
16,  768 ;  14  Ga.  80.  On  condemnation,  1  Wood,  Rwy. 
L.  227  ;  Rorer,  Rwys.  502  ;  4  Gush  63 ;  4  Sharswood  & 
Budd,  L.  G.  450;  39  Am.  &  Eng.  R.  R.  Gas.  6,  10,  17, 
117 ;  25  Id.  158  ;  10  Id.  444  ;  47  Id.  97  ;  28  Id.  266  ;  2 
Id.  440;  10  Id.  31;  14  Id.  83,  407;  3  Id.  507;  118 
Mass.  391,  561 ;  114  Id.  368  ;  153  Id.  561 ;  111  Id.  125 ; 
124  Id.  368 ;  53  N.  Y.  574  ;  68  Id.  167 ;  77  Id.  248 ;  24 
N.  J.  Eq.  217  ;  8  So.  Rep.  281 ;  Am.  Dig.  1891,p.  1451 ; 
53  Ga.  120 ;  9  Ga.  517 ;  Gode,  §§2222,  2223.  On  in- 
junction,  63  Ga.  226 ;  66  Ga.  45,  256 ;  67  Ga.  36 ;  69 
Ga.  472 ;  70  Ga.  309,  542,  549 ;  72  Ga.  196  ;  73  Ga.  103 ; 
77  Ga,  492. 


The  Eagle  &  Phenix  Mfg.  Go.  v.   Belcher,  guardian. 

1.  The  action  being  by  a  mother  as  guardian  of  her  minor  child 
against  a  bank,  to  recover  a  deposit  made  by  the  grandmother  of 
the  child  in  its  name,  and  the  controlling  questions  being 
whether  the  money  was  furnished  by  the  grandmother  herself, 
or  was  a  jrift  to  the  child  from  the  mother  and  entrusted  to  the 
grandmother  to  be  deposited,  and  whether  the  bank  at  the  time 
it  subsequently  paid  out  the  money  on  the  grandmother^s  check 
had  notice  of  the  gift,  and  the  evidence  being  positive  and  un- 
contradicted that  it  had  such  notice,  a  request  to  charge  the  jury, 
based  in  part  upon  the  hypothesis  that  it  did  not  have  such 
notice,  was  rightly  refused. 

2.  Whether,  after  such  notice  to  the  bank,  the  mother's  assent  to 
the  payment  of  the  money  on  the  grandmother's  check  could 
rightly  be  inferred  from  a  given  state  of  circumstances,  such  as 
that  the  bank  sent  for  the  mother  and  she  and  the  grandmother 
had  a  conversation  about  the  deposit  and  the  right  of  the  grand- 
mother to  draw  out  the  money,  and  she  did  not  then  or  after- 
wards give  notice  to  the  bank  that  she  still  objected  to  any  pay- 
ment to  the  grandmother,  she  ha\dng  previously  given  notice  of 
her  objection  in  express  terms,  was  a  question  of  fact  for  the  jufy, 
and  not  one  of  law  for  determination  by  the  court. 

3.  The  verdict  was  warranted  by  the  evidence.    Judgment  affirmed. 
June  8, 1882.    By  two  Justices.    Ars:aed  at  tbe  last  term. 
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Banks  and  depositors.  Notice.  Charge  of  court. 
Before  Judge  Martin.  Muscogee  superior  court.  May 
temi,  1891. 

The  suit  was  by  Mrs.  Jennie  Belcher  as  guardian  of 
her  minor  child,  Jessie  V.  Belcher,  to  recover  a  sum  of 
money  deposited  in  the  savings  bank  department  of  the 
defendant.  She  obtained  a  verdict,  and  the  defendant's 
motion  for  a  new  trial  was  overruled.  The  evidence 
shows  that  the  money  was  deposited  in  three  sums,  $80 
on  July  1,  1887,  $20  on  March  6,  1888,  and  $20  on 
March  14,  1888;  and  the  account  was  made  in  the  name 
of  Jesse  V.  Belcher.  The  pass-book  also  was  issued  in 
her  name,  and  it  contained  certain  rules  and  regulations 
stating,  among  other  things,  that  deposits  might  be 
drawn  out  by  the  deposit-books;  that  all  payments  made 
to  persons  producing  the  depositor's  pass-book  should 
be  good  and  valid,  unless  the  pass-book  had  been  lost 
and  notice  given  to  the  bank  before  payment ;  that  the 
reception  of  this  book  should  be  considered  as  an  assent 
to  these  rules  and  regulations ;  and  that  married  women 
and  children  should  have  control  of  their  deposits.  The 
pass-book  shows  also  two  entries  of  credit  to  the  bank : 
one  a  payment  of  $20  on  June  12,  1888 ;  the  other  a 
payment  of  the  balance  deposited,  August  4,  1888.  To 
wliom  the  $20  payment  was  made  does  not  appear;  and 
that  amount  was  allowed  the  defendant  in  the  judgment 
denying  a  new  trial.  The  rest  of  the  deposit  was  paid 
by  the  bank,  on  August  4,  1888,  to  Mrs.  Elizabeth 
Belcher,  mother-in-law  of  the  plaintiff  and  grandmother 
of  Jessie  V.  Belcher,  on  presentation  of  the  pass-book 
by  her.  This  was  a  few  days  after  oral  notice  had  been 
given  to  the  bank  by  the  plaintiff  not  to  pay  out  the 
money  as  it  belonged  to  her  child.  She  testified  that 
she  also  told  the  bank  at  that  time  that  the  money  was 
her  (plain tift*'s)  earnings  and  had  been  given  by  her  to 
the  child,  and  that  Mrs.  Elizabeth  Belcher  had  no  right 
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to  it  or  to  the  book.  The  cashier  of  the  bank  testified 
that  when  Mrs.  Elizabeth  Belcher  called  to  draw  the 
money,  he  sent  for  the  plaintiff,  and  she  and  Mrs.  Eliz- 
abeth Belcher  had  a  talk  together,  and  he  heard  of  no 
other  objection  until  five  days  afterwards,  when  the 
bank  was  served  by  the  plaintiff  with  written  notice  not 
to  pay  the  money  to  Mrs.  Elizabeth  Belcher,  she  having 
obtained  the  pass-book  without  plaintiff's  consent,  etc. 
As  to  the  ownership,  of  the  money  before  it  was  de- 
posited the  testimony  is  conflicting,  the  plaintiflf  and 
Mrs.  Elizabeth  Belcher  each  claiming  to  have  earned  it. 
The  act  of  depositing  was  done  by  Mrs.  Elizabeth 
Belcher;  and  from  her  testimony  and  that  of  the  cashier 
it  appears  that  when  she  made  the  deposit  she  stilted  to 
him  that  she  wanted  to  control  it,  or  wanted  the  right 
to  draw  it  at  any  time,  but  that  if  she  did  not  draw  it 
before  her  death  she  wanted  it  to  go  to  Jessie  V.  Belcher. 
The  plaintift'  testified  that,  being  engaged  at  work  all 
day,  she  could  not  attend  to  the  deposits,  but  they  were 
made  at  her  direction  by  Mrs.  Elizabeth  Belcher,  who 
always  returned  the  book  to  plaintiff,  who  looked  each 
time  to  see  that  the  deposit  was  entered  and  placed  the 
book  in  her  own  bureau  drawer ;  and  that  the  book  was 
never  in  the  possession  of  Mrs.  Elizabeth  Belcher,  ex- 
cept for  the  purpose  of  making  deposits,  until  the  death 
of  plaintiff's  husband  (an  invalid),  when  Mrs.  Elizabeth 
Belcher  took  the  book  from  the  drawer  without  the 
knowledge  or  consent  of  the  plaintiff',  who  at  once  gave 
the  bank  the  oral  notice  above  mentioned,  and  the 
cashier  told  her  he  would  not  pay  out  the  money  unless 
she  said  so.  As  to  the  last  statement  the  plaintiff*  was 
corroborated  by  her  brother  who  went  with  her  to  the 
bank.  Mrs.  Elizabeth  Belcher  testified  that  the  pass- 
book was  never  in  the  possession  of  the  plamtift*,  but 
witness  kept  it  in  a  writing-box  and  kept  the  box  in  the 
bureau  ;  that  she  and  plaintiff  slept  in  the  same  room ; 
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that  the  book  was  always  kept  in  the  bureau"  drawer 
used  exclusively  by  plaintiff  and  her  husband,  and  wit- 
ness hud  another  bureau  and  a  trunk  where  she  kept 
her  things  ;  and  that  after  her  son's  death  she  took  the 
book  out  of  the  drawer,  put  it  in  a  box  she  had,  and 
put  the  box  with  the  book  in  the  trunk.  She  further 
testified  that  when  she  went  to  draw  the  money  and  the 
plaintiff  came  in  on  being  sent  for,  witness  told  her  she 
ha<l  come  to  draw  the  money,  and  plaintiff  said  she  did 
not  want  to  draw  the  money  out  unless  it  could  be  in- 
vested in  a  lot  of  land;  and  that  witness  would  not 
agree  to  the  purchase  of  the  lot,  and  plaintiff  walked 
oft*,  and  witness  went  and  presented  the  book  to  the 
cashier  and  drew  the  money. 

The  grounds  for  new  trial  are,  that  the  verdict  was 
contrary  to  law  and  evidence,  and  that  the  court  erred 
in  refusing  to  charge,  as  requested  by  defendant,  as  fol- 
lows : 

"If  the  jury  believe  from  the  evidence  that  Mrs. 
Jennie  Belcher,  the  mother  of  the  child,  gave  notice  to 
the  bank  prior  to  the  money  being  drawn  therefrom, 
that  the  bank  must  not  pay  out  the  money  deposited  in 
the  name  of  her  child,  but  did  not  notify  the  bank  that 
the  money  deposited  was  a  gift  from  herself,  then  under 
the  deposit  and  the  terms  thereof,  I  charge  you  that  if 
you  believe  that  the  grandmother  made  the  deposit  and 
stated  at  the  time  that  it  was  her  money  which  she  was 
depositing  and  she  reserved  the  right  to  withdraw  it, 
then  the  bank  is  guilty  of  no  breach  of  duty  to  the 
child  in  paying  out  the  money  to  the  grandmother  upon 
the  surrender  of  the  pass-book  to  the  bank. 

"I  further  charge  you  that  if  you  believe  from  the 
evidence  that,  when  the  pass-book  was  presented  by 
the  grandmother  with  a  demand  for  the  deposit,  the 
bank  sent  for  the  mother,  and  the  mother  and  grand- 
mother had  a  conversation  about  this  deposit  and  the 
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right  of  the  grandmother  to  draw  out  the  money,  and 
the  mother,  Jennie  Belcher,  did  not  ^ive  notice  that  she 
still  objected  to  the  payment  to  the  grandmother,  then 
the  bank  in  paying  out  the  money  to  the  grandmother 
violated  no  duty  to  this  child,  and  the  mother  for  the 
child  would  be  estopped  by  her  silence  from  claiming 
this  deposit,  and  the  defendant  bank  would  be  entitled 
to  recover,  and  the  form  of  your  verdict  would  be,  *  We, 
the  jury,  find  for  the  defendant.'  " 

Peabody,  Brannon  &  Hatchkr,  for  plaintiff  in  error. 
GoETCHius  &  Chappbll,  coutra. 


Cooper  v.  The  State. 

An  indictment  under  the  act  of  27th  September,  1883,  for  a  felony 
by  breaking  and  entering  a  railroad  car  with  intent  to  steal,  and 
after  entering  stealing  therefrom,  must  allege  the  ownership  of 
the  car,  and  such  allegation  is  not  included  in  an  averment  that 
the  car  was  on  a  certain  named  railway  in  the  county.  The  in- 
dictment was  defective  in  substance,  and  should  have  been 
quashed  on  special  demurrer.  Judgment  reversed, 

April  4, 1892.    By  two  Justices. 

Criminal  law.  Indictment.  Breaking  railroad  car. 
Before  Judge  Roberts.  Pulaski  superior  court.  No- 
vember adjourned  term,  1891. 

The  indictment  charged  Cooper,  Home,  Madison  and 
Home  with  larceny  from  a  railroad  car,  for  that,  on  the 
9th  of  August,  1891,  in  Pulaski  county,  they  "did 
break  and  enter  a  certain  railroad  car  on  the  East  Ten- 
nessee, Virginia  and  Georgia  railway  in  said  county, 
with  the  intent  to  steal  goods  and  freight,  and  after 
breaking  and  entering  said  railroad  car,  did  then  and 
there  steal  therefrom  and  wrongfully  and  fraudulently 
take  and  carry  away  600  pounds  of  meat,  the  same 
being  white  hog-meat  therein  of  the  value  of  fifty  dol- 
lars, of  the  personal  goods  and  property  of  the  East 
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Tennessee,  Virginia  and  Georgia  Railway  Company, 
from  the  said  railway  car,  with  the  intent  to  steal  the 
same."  A  special  demurrer  to  the  indictment  was  over- 
ruled, and  Cooper,  who  was  tried  separately,  excepted. 
One  of  the  grounds  of  demurrer  was,  that  the  owner- 
ship of  the  car  was  not  alleged. 

Martin  &  Smith,  by  brief,  for  plaintiff  in  error. 
Tom  Eason,  solicitor-general,  by  Hines,  Shubriok  & 
Felder,  contra. 


Holland  &  Tye  v.  Van  Bbil  &  Fiskb. 


1.  A  general  agency  of  one  who  sells  a  bill  of  goods  for  aaother  can-  jj^  ^ 
not  be  established  by  his  declaration  made  at  the  time  of  the 
transaction  to  the  effect  that  he  was  the  general  agent  of  the 
other  and  had  the  whoje  southern  territory. 

2.  An  agent  who  sold  goods  for  the  price  of  which  a  negotiable 
promissory  note  payable  to  his  principal  or  order  was  given,  has 
no  implied  authority,  before  the  maturity  of  the  note  and  with- 
out having  the  same  in  his  possession,  to  allow  a  discount  upon 
the  amount  of  the  note  and  receive  payment  of  the  balance.  In 
order  to  discharge  the  makers  by  such  payment,  it  would  be  nec- 
essary to  prove  either  express  authority  or  a  general  agency  from 
which  authority  could  be  inferred,  or  establish  a  ratification  by 
the  principal. 

3.  No  ratification  could  be  inferred  from  mere  forbearance  to  bring 
suit  on  the  note  for  a  length  of  time  short  of  the  period  of  limi« 
tation,  without  some  evidence  of  knowledge  by  the  principal  that 
the  payment  had  been  made. 

4.  The  foregoing  propositions  would  rule  the  case  on  its  merits,  with 
the  result  of  affirming  the  judgment  But  on  looking  to  the 
judge's  certificate  to  the  bill  of  exceptions,  the  same  not  stating 
that  the  bill  of  exceptions  contains  (or  specifies)  all  of  the  evi- 
dence material  to  a  clear  understanding  of  the  errors  complained 
of,  and  not  mentioning  the  evidence  at  all,  there  is  no  valid  writ 
of  error.  Writ  of  error  dismissed, 
April  27, 1892.    By  two  Justices. 

Agency.  Evidence.  Payment.  Ratification.  Prom- 
issory note.  Practice  in  Supreme  court.  Before  Judge 
Marshall  J.  Clarke.  Fulton  superior  court.  March 
term,  1891. 
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Action  commenced  March  1,  1878,  on  a  promissory 
note  dated  January  10,  1874.  In  addition  to  the  gen- 
eral issue,  the  defendants  pleaded  that  the  note  was 
given  for  goods  purchased  from  plaintiffs'  drummer  or 
agent,  and  before  its  maturity  the  drummer  called,  and 
after  selling  a  bill  of  goods,  said  to  defendants  that  he 
was  out  of  money,  and  if  defendants  would  pay  the 
note  he  would  make  a  deduction  from  its  face  value ; 
whereupon  they  paid  him  the  amount  of  the  note  less 
the  deduction,  and  took  a  receipt  therefor,  the  drum- 
mer promising  to  have  the  note  marked  paid  and  re- 
turned to  them,  which  he  failed  to  do,  and  several  years 
passed  before  they  heard  anything  about  the  note. 
They  further  pleaded  "that  there  was  a  ratification  on 
the  part  of  plaintiffs,  as  said  note  was  retained  by  plain- 
tiffs or  intrusted  to  said  agent  to  deliver  the  same  to 
defendants;  that  said  agent  exercised  a  general  authority 
in  matters  pertaining  to  plaintiffs'  business,  and  is  there- 
fore bound  by  the  acts  of  said  agent,  and  collecting  said 
money  for  which  said  note  was  given  was  within  the 
scope  of  said  agent's  authority  ;  that  after  said  transac- 
tion, for  several  years  one  of  defendants  purchased 
goods  of  plaintiffs  through  said  agent  and  paid  him 
money  on  said  purchases,  about  which  no  complaint  was 
ever  made  by  plaintiffs." 

The  court  directed  a  verdict  for  the  plaintiffs,  and 
afterwards  overruled  a  motion  for  a  new  trial ;  and  the 
defendants  excepted.  The  motion  alleged  that  the  court 
erred  in  ruling  out  the  testimony  of  one  of  the  defend- 
ants, that,  at  the  time  the  plaintiffs'  agent  was  selling 
defendants  a  bill  of  goods  when  the  note  sued  on  was 
paid,  he  told  witness  that  he  was  the  general  agent  of 
plaintiffs  and  had  the  whole  southern  territory.  Also, 
that  the  court  erred  in  not  allowing  the  jury  to  pass  on 
the  questions,  as  to  whether  or  not  the  evidence  estab- 
lished an  agency  and  the  extent  of  the  same,  and  as  to 
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whether  or  not,  from  the  long  continued  silence  of  the 
plaintiifs,  the  assurance  of  acquiescence  was  conveyed, 
amounting  to  a  ratification. 

In  the  bill  of  exceptions  the  "brief  of  evidence  agreed 
on  between  counsel,  approved  by  the  court  and  filed  in 
the  clerk's  oflice,"  is  specified  as  one  of  the  parts  of  the 
record  material  to  a  clear  understanding  of  the  errors 
complained  of;  but  the  certificate  to  the  bill  of  excep- 
tions is,  "that  the  foregoing  bill  of  exceptions  is  true, 
and  specifies  all  of  the  record  material  to  a  clear  under- 
standing of  the  errors  complained  of,"  etc. 

R.  J.  Jordan,  by  brief,  for  plaintiffs  in  error. 
B.  F.  &  C.  A.  Abbott,  by  brief,  contra. 


The  Atlanta  Bridqe  and  Axle  Company  v.  The 
Merchants  National  Bank  of  Rome. 

Where  a  debtor  has  transferred  to  his  creditor  the  title  and  posses- 
sion of  personal  property  in  pledge  aa  security  for  the  debt,  and 
whilst  it  is  thus  held  sells  it  by  his  agent  to  a  third  person,  and 
the  creditor  delivers  it  to  the  purchaser  by  surrendering  the  bill 
of  lading  therefor,  upon  the  faith  of  a  draft  drawn  by  the  seller 
and  accepted  by  the  purchaser,  the  creditor,  in  an  action  against 
the  purchaser  on  his  acceptance,  is  not  affected  by  any  misrepre* 
sentation  as  to  the  quality  of  the  property,  made  by  the  agent  of 
the  seller  to  the  purchaser  and  acted  upon  by  the  latter  in  making 
the  purchase.  This  is  true  whether  the  creditor  had  notice  of 
the  misrepresentation  and  of  the  defects  in  the  property  or  not, 
it  not  appearing  that  the  creditor  took  any  part  in  making  the 
contract  of  sale  or  inducing  either  the  misrepresentation  or  the 
acting  upon  it.  Judgment  affirmed, 

Aprils?,  1892.    By  two  JnstlceB. 

Acceptance.  Debtor  and  creditor.  Fraud.  Before 
Judge  Van  Epps.  City  court  of  Atlanta.  September 
term,  1891. 

The  Merchants  National  Bank  of  Rome  sued  the  At- 
lanta Bridge  &  Axle  Company  upon  two  acceptances 
drawn  by  the  Rome  Rolling  Mill  Company  by  Edward 
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B.  Hill,  treasurer,  at  Rome,  Georgia,  on  April  17,  1890, 
upon  the  bridge  and  axle  company,  one  for  $950,  paya- 
ble ninety  days  after  date,  the  other  for  $193.87,  paya- 
ble five  months  after  date,  payable  to  the  order  of 
J.  Kiftg,  cashier,  and  accepted  by  the  defendant.  The 
defendant  pleaded  not  indebted,  and  made  two  other 
pleas  which  were  stricken  upon  demurrer.  After  the 
pleas  were  stricken,  plaintiff  introduced  the  acceptances 
in  evidence  without  objection,  and  after  a  charge  by 
the  court  the  jury  found  a  verdict  for  plaintiff.  Defend- 
ant excepted  to  the  decision  sustaining  the  demurrer, 
and  to  the  action  of  the  court  in  submitting  the  cause  to 
the  jury  with  these  pleas  stricken,  and  in  not  permitting 
defendant  to  introduce  evidence  in  support  of  these 
pleas. 

The  pleas  were  :  And  for  further  plea  in  this  behalf 
defendant  says  that  the  acceptances  were  fraudulently 
procured  from  it  by  plaintiff  as  follows,  to  wit :  About 
the  middle  of  April,  1890,  E.  B.  Hill,  the  treasurer  of  the 
Rome  Rolling  Mill  Co.  and  agent  to  sell  the  product  of 
said  company,  then  in  the  custody  and  control  of  plain- 
tiff and  to  which  plaintiff  had  a  qualified  title,  came  to 
the  business  place  of  defendant  in  the  city  of  Atlanta 
and  proposed  to  sell  a  lot  of  some  fifty  thousand  pounds 
of  3-4  round  iron,  which  he  said  was  controlled  by 
plaintiff,  and  the  proceeds  of  sale  of  which  would  go  to 
plaintiff.  Said  Hill  priced  said  iron  at  two  cents  a 
pound,  and  defendant,  through  its  president  W.  B. 
Miles,  stated  to  him  that  defendant  needed  about  that 
amount  of  that  class  of  iron  for  railroad  trestle  bolts, 
and  that  the  purpose  for  which  it  was  to  be  used  re- 
quired the  very  best  quality  of  iron,  and  then  and  there 
exhibited  to  said  Hill  specimens  of  the  iron  defendant 
used  and  required.  The  said  Hill,  after  examining  said 
specimens  which  were  of  the  best  quality,  said  the  iron 
he  proposed  to  sell  defendant  was  reworked  iron  and 
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fully  equal  in  quality  to  that  so  shown  him,  and  that  if 
defendant  would  buy  it  he  would  have  it  cut  into 
lengths  suitable  for  the  bolts  defendant  wanted  it  for. 
On  these  representations  a«d  conditions  defendant  ac- 
cepted the  order  with  the  proviso  that  it  should  have 
ninety  days  in  which  to  pay  for  it.  Hill  said  that  as 
the  iron  was  controlled  by  plaintiff,  it  having  a  bill  of 
sale  to  it,  he  would  have  to  draw  drafts  for  amount  of 
invoice  on  defendant  in  favor  of  plaintiff,  with  bill  of 
lading  to  plaintiff  attached,  which  was  agreed  to. 
Afterwards  defendant  was  notified  that  there  was  some 
sixty  thousand  pounds  of  said  iron,  and  it  agreed  to  take 
the  excess  on  five  months  time.  The  drafts  sued  on, 
with  bill  of  lading  attached  consigning  said  iron  to 
Jack  King,  the  cashier  of  plaintiff,  were  sent  to  defend- 
ant for  acceptance,  and  it,  relying  on  said  representa- 
tions, accepted  said  drafts  before  the  iron  arrived. 
When  the  iron  came  it  was  not  of  the  quality  represented, 
but  was  of  a  greatly  inferior  quality,  and  utterly  unfit, 
not  only  for  the  purpose  for  which  it  was  purchased,  but 
for  any  other  mechanical  purpose,  and  moreover  it  was 
cut  in  such  lengths  that  it  cannot  be  used  for  any  pur- 
pose but  that  of  scrap-iron  worth  about  forty  cents  a 
hundred  pounds.  As  soon  as  defendant  had  an  oppor- 
tunity to  inspect  said  iron,  it  notified  said  rolling  mill 
company  and  plaintiff;  and  further  notified  plaintiff 
that  it  would  not  pay  said  drafts,  the  consideration 
therefor  having  failed.  Said  iron  is  now  and  has  at  all 
times  been  subject  to  plaintiff's  order.  Wherefore  de- 
fendant says  that  said  representations  were  false  and 
fraudulent,  and  under  the  circumstances  stated  were 
made  by  said  bank.  It  further  says  that  plaintiff  is  not 
a  bona  fide  and  innocent  holder  for  value  of  said  accept- 
ances, and  did  not  receive  the  same  without  notice  of 
the  defect  in  said  iron  and  defence  on  that  ground,  and 
that  the  consideration  thereof  has  wholly  failed ;  and 
this  it  is  ready  to  verify. 
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Candler  &  Thomson,  by  Harrison  &  Peeples,  for  plain- 
tiff in  error,  cited  27   Ga.  378;  54  Ga.  33.;  75  Ga.  109; 

1  Ga.  428 ;  Code,  §2199. 

King  &  Anderson,  contray  cited  Code,  §§2785,  2787, 
2788 ;  37  Ga.  70 ;  34  Ga.  498 ;  70  Ga.  578, 222 ;  79  Ga. 
810;  33    Ga.  43;  52    Ga.  134;   16   P^t  2;  2  7rf.  170; 

2  Rand.  Com.  P.  §§461,  995;  3  Id.  §1875, 


Ryan  v.  Kingsbery,  receiver,  et  al. 

1.  According  to  the  principle  ruled  by  this  court  in  Thweati  v.  iKd- 
doo,  58  Oa.  300,  after  a  remedial  proceeding  for  contempt  has  been 
reviewed  and  affirmed  by  the  Supreme  Court,  all  defences  or  ex- 
cuses which  were  or  might  have  been  presented  are  ret  adjtuliccUcL. 
See  Cora'ra  of  Wilson  Co.  r.  Mcintosh,  30  Kan.  234;  1  Freeman  on 
Judg.  8326. 

2.  In  the  present  case,  no  material  matter  was  presented  in  the 
petition  for  a  rehearing  which  could  not  have  been  adduced  by 
the  use  of  due  diligence  before  the  judgment  attaching  the  party 
for  contempt  was  rendered.  There  was  no  abuse  of  discretion  in 
dismissing  the  petition. 

3.  Inasmuch  as  it  is  contrary  to  the  spirit  of  the  constitution  and 
laws  of  this  State  to  detain  any  person  in  prison  who  is  unable 
by  reason  of  his  poverty  to  pay  money  into  court  or  deliver  the 
same  to  a  receiver ;  and  inasmuch  as  no  person  should  be  so  de- 
tained if  there  is  ground  for  any  reasonable  doubt  of  his  ability, 
the  doctrine  of  res  adjudicata  cannot  be  invoked  or  used  to  make 
imprisonment  perpetual. 

4  Exercising  the  power  conferred  upon  this  court  by  the  code, 
f4284,  direction  is  hereby  given  to  the  judge  of  the  superior  court 
of  Fulton  county  that  if,  in  his  discretion,  he  shall  think  the  ends 
of  justice  so  require,  he  refer  it  to  a  master  or  auditor  to  take 
testimony  and  report  to  him  as  to  the  amount  of  money  or  other 
assets  in  the  hands  or  under  the  control  of  Stephen  A.  Ryan,  and 
as  to  his  ability  to  comply  with  the  order  of  July  28th,  1891, 
requiring  him  to  surrender  to  the  receiver  the  sum  of  $120,490.79, 
and  that  upon  reception  of  the  report,  the  said  judge  do  consider 
the  same  and  take  such  action  thereon  with  reference  to  the  dis- 
charge or  farther  detention  of  said  Ryan  as,  in  the  exercise  of 
his  discretion,  he  may  deem  consistent  with  right  and  law.  The 
inquiry  embraced  in  this  direction  will  be  conducted  independ- 
ently of  any  previous  inquiry,  and  will  involve  an  account  of  all 
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money  and  other  assets  in  the  hands  or  under  the  control  of  said 
Ryan  at  the  time  he  was  attached  for  contempt  and  subsequently. 
April  27, 1892.  Judgment  affirmedy  with  direction. 

Contempt.  Bes  adjudicata.  Imprieonment.  Prac- 
tice. Before  Judge  Marshall  J.  Clarke.  Fulton  su- 
perior court.     September  term,  1891. 

The  receiver  appointed  in  the  case  of  L.  &  C.  Wise 
et  al.  V.  Stephen  A.  Ryan  et  al.  brought  his  petition,  in 
brief,  as  follows :  On  July  1,  1891,  he  demanded  of 
Stephen  A.  Ryan  a  surrender,  in  accordance  with  the 
terms  of  the  order  appointing  him,  of  all  assets  of  the 
late  business  of  Stephen  A.  Ryan  and  his  property  of 
every  kind,  including  moneys,  deposits  in  bank,  checks, 
books,  etc.  Ryan  said  to  him  that  he  had  theretofore 
surrendered  to  the  temporary  receiver  all  of  his  assets 
and  had  no  further  surrender  to  make  in  compliance 
with  the  order,  and  he  made  no  surrender  to  petitioner 
of  anything  whatever.  Petitioner  on  information  and 
belief  charges  that,  in  addition  to  the  assets  turned  over 
by  Stephen  A.  Ryan  to  the  temporary  receiver,  Ryan, 
at  the  time  of  the  filing  of  the  original  petition  in  the 
case,  had  in  his  possession  or  control  other  assets,  money 
to  the  amount  of  $500,000.  The  facts  upon  which  this 
allegation  is  founded  are  as  follows  :  On  August  1, 1889, 
when  Stephen  A.  Ryan  became  sole  proprietor  of  the 
business,  according  to  the  evidence  on  the  hearing  for 
receivership,  he  owned  a  half-interest  in  the  storehouse 
in  which  he  did  business,  estimated  by  him  at  $65,000, 
he  owned  the  original  half-interest  in  the  merchandise 
given  him  by  his  father,  estimated  by  him  at  $75,000, 
and  had  up  to  that  time  in  connection  with  his  brother, 
John  F.,  earned  as  his  share  $64,000  as  profits  out  of 
the  business,  making  him  worth  at  that  time  about 
$204,000.  Since  that  time  he  has  contracted  debts  for 
borrowed  money,  goods,  etc.,  for  which  he  has  received 
full  value  and  for  which  he  still  owes,  to  the  amount  of 
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$950,000  and  over,  making'  an  aggregate  of  assets  of 
$1,150,000  and  over,  all  of  which  or  the  proceeds  should 
have  been  in  his  possession  or  control  at  the  time  of  the 
filing  of  the  original  petition.  But  the  surrender  of 
assets  made  by  hira  consists  almost  entirely  of  his  stock 
of  goods,  which,  according  to  the  evidence  at  said  hear- 
ing, is  not  reasonably  worth  more  than  $450,000,  and 
he  turned  over  in  cash  oiily  $1,100,  thus  leaving  un- 
accounted for  $700,000  and  more,  in  a  business  covering 
only  twenty-two  months.  The  further  fact  shown  by 
the  evidence  at  said  hearing  is,  that  Ryan  for  the  past 
five  or  six  months  has  been  conducting  sales  of  enor- 
mous quantities  of  goods  for  cash  and  on  credit  to  solv- 
ent customers ;  from  such  credit  sales  there  was  due  at 
the  time  of  the  filing  of  the  petition  only  about  $42,000, 
most  of  it  collectible.  From  March  27  to  May  23, 1891> 
Ryan  deposited  in  the  Atlanta  Ifational  Bank,  the  Gate 
City  National  Bank  and  the  American  Trust  &  Bank- 
ing Company  the  sum  of  $292,954.09,  all  of  which  has 
been  checked  out  by  him,  and  not  exceeding  $10,000  of 
it  paid  by  him  on  any  debts  he  owed.  In  addition  to 
these  assets  Ryan  claims  to  have  sold  his  half-interest 
in  the  storehouse  given  him  by  his  father,  for  $65,000, 
and  to  have  received  full  payment  therefor,  thus  con- 
verting it  into  a  quick  asset.  The  books  of  Ryan  show 
that  he  made  no  bank  deposits  after  May  23,  1891, 
which  was  Saturday,  and  the  evidence  showed  that  it 
was  his  custom  not  to  deposit  receipts  of  a  day's  sale 
until  the  succeeding  day,  and  thus  he  has  not  turned 
over  to  petitioner  the  receipts  of  the  business  for  Sat- 
urday May  23,  Monday  May  25,  nor  for  the  sales  up  to 
11.50  A.  M.  Tuesday  May  26,  1891,  during  all  which 
time  he  was  selling  large  quantities  of  goods  for  cash> 
some  $12,000  or  more  in  cash  for  these  three  days'  sales. 
Since  January  1,  1891,  Ryan  has  paid  no  considerable 
sum  on  his  indebtedness,  has  had  a  fine  trade,  met  with 
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no  business  misfortune,  and  at  that  time  there  were  no 
suits  pending  against  him  in  Fulton  county.  Where- 
fore petitioner  asks  an  order  requiring  said  Ryan  to 
show  why  he  should  not  be  attached  for  contempt  for 
violating  and  refusing  to  comply  with  the  order  of  the 
court,  directing  him  to  surrender  said  money  to  the  re- 
ceiver. 

This  petition  was  answered  by  Stephen  A.  Ryan  ; 
and  a  hearing  was  had  before  Judge  Gober,  whose  de- 
decision,  on  July  28,  1891,  was,  in  brief,  as  follows :  It 
appeared  that  beside  the  money  turned  over  by  Ryan  to 
the  temporary  receiver,  he  turned  over  a  book  of  At- 
lanta National  Bank  checks,  the  stubs  of  which  for 
checks  used  began  with  461  and  ended  with  493,  dated 
May  26,  1891 ;  also  a  book  of  checks  of  Eugene  Kelly 
&  Company,  from  which  checks  had  been  used  to  949, 
dated  May  24,  1891.  The  temporary  receiver  made 
specific  demand  for  stub-book  of  checks  on  the  Gate 
City  National  Bank,  American  Trust  &  Banking  Com- 
pany and  Atlanta  National  Bank  from  December  6, 
1890,  to  May  8,  1891,  and  all  checks  cancelled  and  re- 
turned since  August,  1890,  to  which  demand  Ryan  re- 
sponded that  all  checks  were  destroyed  when  his  books 
were  balanced  and  the  cancelled  checks  returned  to 
him.  Afterwards  a  permanent  receiver  made  another 
demand  on  Ryan,  who  replied  that  he  had  surrendered 
to  the  temporary  receiver  all  he  had  to  surrender.  In 
answer  to  the  original  bill,  Ryan  stated  that  often,  in 
the  conduct  of  his  business,  it  became  necessary  for  him 
to  preserve  his  credit,  and  to  that  end  he  kept  three 
separate  accounts  in  the  banks  of  Atlanta,  and  fre- 
quently would  make  deposit  of  sales  for  one  day  in  one 
bank  and  draw  a  cheek  upon  his  deposit  in  another, 
and  the  next  day  make  a  deposit  in  another,  drawing 
his  check  on  one  of  the  other  banks,  and  on  the  third 
day  make  a  deposit  in  another  bank  and  draw  a  check 
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upon  another,  which  check  or  the  amount  of  it  he  de- 
posited with  his  daily  sales.  In  his  answer  to  the  re- 
ceiver's petition  Ryan  said  :  It  is  not  true  that  from 
March  27th,  to  May  23,  1891,  he  deposited  the  real  sum 
of  $292,954.09.  In  his  struggles  to  pull  through  a  crisis 
in  his  business  he  desired  to  impress  the  banks  with  the 
idea  that  he  had  large  sums  of  money,  and  hence  depos- 
ited with  three,  and  on  making  a  deposit  would  either 
give  a  check  on  another  or  go  to  another,  draw  the 
money,  add  the  check  or  the  money,  or  part  of  them,  to 
his  deposit,  and  sometimes  add  sums  from  other  sources, 
and  thus  increase  the  size  of  it.  In  this  way  the  same 
money  would  be  often  deposited,  and  the  real  sum  of 
all  said  deposits  would  not  amount  to  more  than  one 
third  of  said  aggregate  sum.  He  did  make  a  bank 
deposit  on  Saturday,  May  23d,  and  paid  all  the  money 
he  had  left,  after  paying  debts  hereafter  stated,  to  the 
temporary  receiver.  On  said  Saturday,  Monday  and 
part  of  Tuesday,  he  did  not  take  in  $12,000,  but  took  in 
about  $4,500,  and  this  money  and  all  other  that  he  had 
was  paid  out  to  his  employees  on  May  26,  1891,  to 
John  F.,  his  brother,  for  rent  and  on  notes  for  borrowed 
money,  May  1st  or  26th,  $30,722.02,  to  two  other 
brothers  early  on  the  morning  of  May  26th,  before  the 
bill  was  filed  or  stock  levied  upon,  $20,000  for  borrowed 
money,  and  on  May  25th  to  Mrs.  Austell  $10,000  bor- 
rowed money.  The  books  of  the  banks  show  that  his 
aggregate  deposits  from  March  27th  to  May  23d,  1891, 
all  amounted  to  $268,544.97,  but  this  does  not  evidence 
the  real  sum  of  money  had  by  him  at  and  between  said 
dates,  nor  furnish  any  ground  for  the  inference  at- 
tempted by  the  receiver  to  be  drawn,  that  at  the  time  of 
the  demand  by  the  receiver  or  at  the  filing  of  the  cred- 
itors' petition,  or  at  any  time  after  that,  this  respondent 
had  any  of  said  money  in  his  hands  or  power,  posses- 
sion,  custody  or  control,  for  at  none  of  said  times  did  he 
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80  have  any  of  such  money,  and  he  had  none  at  such 
times  from  any  source  whatever,  except  such  as  he 
turned  over  to  the  temporary  receiver.  For  a  more 
complete  and  perfe<5t  understanding  of  his  dealings  with 
said  banks  he  attaches  a  copy  of  his  account  with  each  of 
said  banks  for  the  period  between  March  27,  1891,  to 
May  23,  1891.  Then  followed  in  his  answer  specific 
allegations  as  to  dates  and  amounts,  on  and  in  which  he 
drew  from  funds  on  one  of  the  banks  and  deposited  in 
another,  etc.,  making  a  statement  of  forty-six  "kites,'* 
and  alleged  that  all  of  the  aforesaid  sums  were  redepos- 
ited  in  said  banks  in  connection  with  and  in  addition  to 
other  sums  at  the  same  time  deposited  and  made  parts 
of  his  deposits.  In  his  decision  the  judge  considers 
these  "kites"  and  states  that  there  is  not  in  one  of  them 
a  check,  on  the  deposit  tickets,  of  the  amount  of  the  al- 
leged "kite,"  the  checks  being  in  small  amounts,  just  as 
a  retail  merchant  would  get  them,  and  that  it  followed 
that  the  "kite"  was  deposited  in  money  or  invested  in 
another  check,  and  that  no  bank  officer  could  tell  any- 
thing about  its  being  a  "kite"  or  where  it  came  from. 
The  judge  had  exajnined  each  of  these  "kites"  as  closely 
as  he  could,  under  the  evidence,  from  every  possible 
standpoint,  and  stated  a  few  of  them  as  illustrations, 
among  others  the  following  :  "The  respondent's  answer 
says  that  on  May  13th,  he  drew  $2,500  from  the  Atlanta 
National  Bank ;  on  the  same  day  deposited  same  with 
the  American  Trust  &  Banking  Company.  There  is  no 
check  for  |2,500  on  this  day.  There  is  one  for  $3,500, 
80  here  is  $1,000  unaccounted  for.  The  other  $2,500 
could  have  been  'kited.'  Respondent  in  his  answer  says 
that  on  Apnl  Ist  he  drew  $2,000  from  American  Trust 
&  Banking  Company,  redeposited  on  same  day  with 
Gate  City  National  Bank  $1,458.75  of  this.  Now  the 
total  deposit  for  that  day  was  $1,458.75.  Of  this  there 
was  coin  $498,  and  five  small  checks  aggregating  $49.75, 
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and  currency  |941.  To  allow  this  'kite'  would  still  leave 
$541.25  unaccounted  for ;  besides  there  is  no  room  for 
the  'kite.'  Respondent  in  his  answer  says  that  on  May 
18th,  he  drew  |2,500  from  the  American  Trust  &  Bank- 
ing Company  and  'kited'  it  into  the  Gate  City  National 
Bank.  Now  this  amount,  the  respondent  sets  up,  was 
drawn  from  three  different  banks — ^the  Atlanta  National 
Bank,  the  American  Trust  &  Banking  Company  and  the 
Gate  City  National  Bank.  On  this  one  item  he  claims 
three  'kites,'  making  $7,500,  $5,000  of  it  is  certainly 
wrong.  Respondent  in  his  answer  sets  up  that  on  April 
30th  he  drew  $3,500  from  the  Gate  City  National  Bank 
and  deposited  in  the  Atlanta  National  Bank.  It  turns 
out  that  there  was  no  deposit  in  the  Atlanta  National 
Bank  on  that  day,  and  by  amendment  he  claims  that 
this  $3,500  was  redeposited  in  the  Gate  City  National 
Bank.  Taken  with  another  $6,500  that  be  alleges  was 
'kited'  into  the  Gate  City  National  Bank  on  that  day, 
it  would  make  the  total  'kite'  for  that  day  into  that 
bank  $9,000.  By  going  to  deposit  slips  we  find  that  the 
total  deposit  for  that  day  was  $5,728.23.  This  is  made 
up  of  currency,  $4,535  ;  twenty-two  small  checks  aggre- 
gating $472.72,  and  the  balance  in  com.  These  two  'kites' 
certainly  have  many  infirmities."  After  considering 
and  studying  respondent's  answer  the  judge  was  im- 
pressed wrth  the  belief  that  respondent  had  gotten  up 
this  bill  of  particulars  by  simply  taking  the  records  of 
deposits  and  amounts  drawn  from  bank,  and  where  op- 
portunity offered  and  amounts  suited,  claimed  the 
'*kite."  Respondent  had  been  required  to  turn  over  all 
his  books.  He  answered  he  had  none  of  the  kind  re- 
quired to  make  out  such  a  statement,  that  the  checks 
were  destroyed  when  returned  cancelled ;  and  he  had 
either  made  it  out  as  indicated,  or  is  in  contempt  for 
failing  to  turn  over  papers  demanded.  The  judge  then 
considered  the  evidence  as  to  amount  of  daily  sales, 


Digitized  by  VjOOQIC 


Reports.]  March  Term,  1892.  285 

character  of  the  business  done  by  respondent,  amount  of 
custom  be  had  and  his  enormous  purchases  of  goods, 
and  said:  "I  am  impressed  with  the  conviction  that  re- 
spondent's answer  cannot  be  wholly  trusted.  There  is 
an  affidavit  in  the  record,  put  there  as  1  remember  by 
respondent,  showing  that  about  one  hundred  and  ten 
salesmen  were  employed ;  besides  these  there  were  nu- 
merous helpers.  Outside  of  those  who  have  figured 
throughout  this  matter  we  have  but  six  affidavits  as  to 
the  amount  of  daily  sales  from  this  respondent,  and 
three  of  these  are  from  young  girls.  It  would  seem 
that,  if  all  appearances  were  deceptive,  this  is  a  matter 
that  was  in  the  power  of  the  respondent  to  put  beyond 
controversy."  His  conclusion  was,  that  the  sales  were 
more  than  twice  the  amount  set  up  by  respondent ;  that 
the  entire  scheme  was  to  get  money;  that  the  case  was 
a  plain  one,  and  that  there  was  not,  amid  all  the  waste 
of  facts  or  figures,  a  single  act  on  the  part  of  respondent 
which  showed  that  it  was  born  of  an  impulse  to  treat 
all  of  his  creditors  fairly.  It  was  adjudged  that  the 
amount  of  money  which  respondent  withheld,  and  wjiich 
was  in  his  hands  at  the  time  of  the  demand  by  the  re- 
ceiver, was  $120,490.79,  and  that  respondent  should 
stand  committed  to  jail  until  he  purged  himself  of  this 
contempt  and  until  he  complied  with  the  former  order 
for  the  delivery  of  his  assets  to  the  receiver,  the  amount 
of  such  assets  being  expressed  in  this  order. 

A  bill  of  exceptions  was  taken,  and  the  judgment  was 
affirmed.     88  Ga.  361. 

On  December  11,  1891,  Stephen  A.  Ryan  filed  his 
petition,  in  substance  as  follows :  Under  the  order  of 
July  28,  1891,  he  was  committed  to  jail  and  there  re- 
mained until  released  on  bond  by  order  of  the  court  on 
August  1,  1891.  On  November  28,  1891,  he  appeared 
and  surrendered  his  body  to  be  imprisoned,  and  since 
that  time  has  been  and  still  is  imprisoned  under  said 
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order.  He  prays  to  be  allowed  opportunity  to  purge 
himself  from  said  order  that  he  is  or  has  been  in  any 
contempt  of  the  court ;  and  prays  to  be  discharged  on 
the  following  grounds:  It  is  impossible  for  him  to  pay 
the  sum  of  $120,490.79,  because  he  has  not  that  sum  or 
any  part  of  it  in  his  possession,  power,  custody  or  con- 
trol. He  has  no  money  and  has  no  means  of  ever  get- 
ting any  money,  except  by  earning  it  without  capital  of 
his  own.  He  did  not  have  or  control  said  sum  or  any 
part  of  it,  or  withhold  said  sum  or  any  part  of  it  from 
the  receiver  when  the  same  was  demanded  of  him  by 
the  receiver.  In  support  of  these  grounds  he  relates  the 
following  facts  additional  to  the  evidence  adduced  by 
him  at  the  former  hearing,  and  avers  that  by  the  exer- 
cise of  the  utmost  diligence  he  could  not  have  adduced 
the  same  before  said  order  was  passed.  One  of  the 
grounds  on  which  said  order  was  founded  was,  that 
although  there  were  so  many  salesmen  employed  by  pe- 
titioner in  the  conduct  of  his  business,  outside  of  those 
who  had  figured  throughout  the  matter  there  were  but 
six  affidavits  as  to  the  amount  of  daily  sales,  three  of 
which  were  from  young  girls,  and  that  it  would  seem 
that  this  was  a  matter  which  was  in  the  power  of  re- 
spondent to  put  beyond  controversy.  As  to  this  peti- 
tioner now  says :  His  store  had  been  closed  and  he  had 
no  longer  control  of  his  former  employees.  They  had 
been  discharged,  paid  off  and  were  scattered.  It  was 
impossible  for  him  to  locate  them  all;  some  had  re- 
moved. He  could  not,  for  the  want  of  time,  do  more 
in  this  respect  than  he  did  do  at  the  former  hearing. 
Since  the  coming  in  of  said  order  he  has  succeeded  m 
getting  the  evidence  of  a  large  number,  about  forty  of 
these  employees  whose  business  gave  them  opportunity 
of  observation  and  opinion  upon  said  subject,  and  here- 
with presents  it,  to  the  effect  that  the  sales  made  by  him 
during  the  time  in  controversy  did  not  amount  to  more 
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than  was  set  forth  in  his  answer,  and  could  not  have 
produced  the  sum  claimed  by  the  receiver  to  have  been 
so  produced  and  deposited  in  the  banks  in  the  time 
stated,  but  would  produce  only  about  the  amount  shown 
by  him  in  the  former  hearing  to  have  been  paid  out  to 
creditors.  Since  the  rendition  of  said  order  he  has 
carefully,  with  all  the  memoranda  obtainable  and  with 
the  same  desire  to  be  perfectly  candid  and  truthful 
which  he  exercised  in  his  answer  to  the  receiver's  peti- 
tion, reviewed  the  hastily  prepared  statement  he  made 
in  his  said  answer  and  amendments,  as  to  the  sum  of 
money  deposited  in  the  banks  in  Atlanta  by  him  be- 
tween March  16  and  May  23,  1891.  He  was  unable  at 
the  time  of  making  the  answer  and  amendments  to  be 
more  accurate  than  he  was.  The  transactions  which 
were  held  by  the  presiding  judge  to  be  the  burden  of 
the  petition,  were  vast  in  aggregate  and  numerous  in 
detail,  and  petitioner  felt  he  could  not  comply  with  the 
rulings  of  the  court  as  to  pleading  to  them  in  detail  in 
the  limited  time  granted  him,  and  so  asked  for  more 
time^  not  in  any  spirit  of  delay  as  obstruction,  but 
purely  in  order  to  present  the  matters  accurately.  Such 
time  was  not  granted.  Petitioner  appends  a  statement 
of  the  moneys  drawn  from  each  of  the  banks  and  re- 
deposited  in  the  other  banks,  which  is  accurate  in 
detail.  With  it  he  presents  evidence  of  reputable  book- 
keepers and  others  which  he  prays  may  be  considered, 
showing  that  redeposits  did  exist  to  the  extent  claimed 
by  him,  which  fact  he  most  solemnly  and  absolutely  re- 
affirms. As  the  said  order  was  grounded  on  the  finding 
of  the  judge  presiding  against  the  existence  of  said 
redeposits,  as  appears  on  the  face  of  the  order,  he  prays 
that  this  additional  evidence  maybe  considered.  It  was 
utterly  impossible  for  him  to  get  the  evidence  before 
the  rendition  of  said  judgment,  for  the  want  of  neces- 
sary time.     In  addition  to  the  above,  he  prays  consid- 
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eration  of  the  evidence  of  the  many  witnesses  by  whom 
he  has  established  the  existence  of  said  system  of 
checks  and  redeposits,  which  evidence  he  has  obtained 
since  the  rendition  of  said  judgment.  Said  order  was 
improvidently  granted,  as  appears  from  the  face  of  the 
proceedings  and  from  the  written  evidence,  in  the  fol- 
lowing grounds  and  particulars:  The  presiding  judge, 
as  a  reason  and  ground  for  the  judgment,  stated  therein 
that  on  May  18  petitioner  drew  $2,500  from  the  Atlanta 
National  Bank  and  deposited  the  same  with  the  Amer- 
ican Trust  &  Banking  Company,  and  that  there  was  no 
check  of  $2,500  on  that  day.  By  reference  to  the  bank 
statement  of  said  day  it  will  be  found  that  there  was  a 
check  for  said  $2,500  on  that  day,  and  petitioner  also 
submits  an  affidavit  from  the  paying-teller  of  the  bank 
to  confirm  the  same ;  and  there  was  on  said  date  no 
check  for  $3,500  as  improvidently  stated  in  said  judg- 
ment. Regarding  the  check  for  $2,000  of  April  1,  from 
the  American  Trust  &  Banking  Company,  the  judge 
overlooked  the  fact  that  the  claim  that  it  was  a  rede- 
posit  or  "kite"  had  been  withdrawn  by  an  amendment 
upon  the  mistake  being  discovered.  He  also  improvi- 
dently found  that  petitioner  set  up  that  $2,500  of  May 
18  was  drawn  from  three  banks,  making  $7,500,  and 
that  $5,000  from  the  above  amount  was  certainly 
wrong.  It  was  not  so  set  up  by  petitioner.  The  order 
was  granted  improvidently  on  the  further  reason  set 
forth  therein,  that  on  April  80  petitioner  alleged  that 
he  redeposited  $9,000  in  the  Gate  City  National  Bank ; 
by  amendment  then  of  record  said  mistake  had  been 
corrected.  Petitioner  further  shows  that  since  the  ren- 
dition of  said  judgment  the  Ryan  Company,  a  corpora- 
tion, has  bought  the  stock  of  goods  sold  by  the  receiver; 
that  said  company  opened  the  store  on  October  5,  1891; 
that  it  has  fully  and  promptly  replenished  said  stock, 
and  has  had  large  crowds  to  flock  to  said  store;   that  in 
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addition  to  all  the  floor  room  occupied  by  petitioner,  the 
company  has  the  additional  floor  room  of  two  ntories 
and  a  basement  of  an  adjoining  store  which  had  been 
connected  with  or  opened  into  the  store;  tjiat  the  season 
for  such  trade  is  greatly  better  in  October  and  I^'ovember 
than  in  March,  April  and  May ;  that  in  said  period  the 
Piedmont  Exposition  was  held  and  drew  a  large  crowd; 
and  that  the  sales  of  the  company  for  two  months, 
under  all  such  favorable  circumstances,  he  is  informed 
and  believes,  by  the  aflSdavit  of  its  president  annexed, 
amounted  to  $116,833.88.  He  submits  this  as  the  best 
comparison  possible  as  to  the  amount  of  his  sales,  and 
positively  reaffirms  that  his  sales  from  March  27  to  May 
26,  inclusive  of  collections  from  credit  sales,  were  as 
stated  in  his  answer  to  the  receiver's  petition,  and  did 
not  produce  the  money  requisite  to  deposit  said  sums 
in  the  banks  as  claimed  by  the  receiver,  and  did  pro- 
duce only  the  money  shown  by  petitioner  to  have  been 
expended  as  aforesaid.  He  most  earnestly  and  posi- 
tively reaffirms  that  he  did  not  at  the  time  of  the  filing 
of  the  bill  have,  o\^n  or  control  any  money  or  other 
assets,  except  such  as  he  delivered  to  the  temporary  re- 
ceiver ;  that  he  did  not  at  the  time  the  receiver  made 
demand  on  him  have,  own  or  control  the  money  de- 
manded or  any  part  of  it ;  and  that  since  then  and  up 
to  the  present  time  he  has  not  owned  or  controlled  said 
money  or  any  part  thereof,  or  any  of  said  money,  and 
has  not  now  any,  and  is  utterly  unable  to  comply  with 
said  order  or  to  pay  the  sum  of  $120,490.79  or  any  part 
thereof. 

Attached  to  this  petition  are  affidavits  of  Moore  and 
Sullivan,  principals  of  business  colleges,  to  the  effect 
that  they  are  practical  book-keepers  of  many  years  ex- 
perience ;  that  they  have  made  thorough  examinations 
of  the  bank  statements  embracing  deposits  and  checks 
by  Stephen  A.  Ryan  (the  results  of  which  examinations 
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are  given  in  detail) ;  that  they  believe  from  such  exami- 
nations that  he  kept  up  a  regular  system  of  withdrawal 
from  one  bank  and  redeposit  in  one  of  the  other  two, 
from  March  26  to  May  23,  1891 ;  that  this  system  of 
<' kiting"  would  indicate  that  the  purpose  was  to  swell 
the  apparent  sums  in  the  banks ;  that  there  is  nothing 
to  indicate  that  the  system  did  not  exist,  and  from  the 
inspection  and  examination  made  by  affiants  they  are  of 
opinion  that  it  did  exist;  and  that  the  fact  that  some  of 
the  deposit-tickets  did  not  show  the  amount  "kited" 
would  not  disprove  that  the  "kite "  existed,  as  Ryan 
could,  in  the  regular  course  of  business,  cash  checks 
when  purchases  were  made  and  get  change  when  the 
check  amounted  to  more  than  the  purchase,  and  the 
amount  drawn  from  bank  for  redepositing  in  another 
bank  could  thus  be  locked  up  in  the  checks  so  cashed, 
which  could  stand  for  so  much  of  the  money  intended 
to  be  "  kited  ";  etc.  There  were  various  other  affidavits 
tending  to  show  that  the  system  of  withdrawal  and  re- 
deposit  was  carried  on  by  Ryan  for  many  months 
before  his  failure  ;  that  the  sum  usually  "kited"  was  $2,- 
600 ;  that  during  the  period  in  question  probably  over 
$100,000  was  in  this  way  transferred  from  bank  to 
bank;  that  on  May  13,  1891,  only  three  checks  were 
paid  by  the  Atlanta  National  Bank  for  Ryan,  and  these 
were  for  <f2,500,  <fl,000  and  $9.79 ;  and  that  in  the 
opinion  of  forty-one  of  Ryan's  salesmen,  his  average 
daily  sales  for  both  cash  and  credit  were  between  $1,000 
and  $1,200  from  March  26,  1891,  to  the  day  of  the  fail- 
ure. There  was  also  an  affidavit  by  C.  I.  Ryan,  presi- 
dent of  the  Ryan  Company,  sustaining  the  allegations 
of  the  petition  of  8.  A.  Ryan  as  to  the  amount  of  busi- 
ness done  by  that  company.  Also,  an  affidavit  by  8.  A. 
Ryan,  that  he  was  not  aware  of  the  evidence  of  Moore 
and  Sullivan,  nor  that  he  could  obtain  the  same  as  set 
forth  in  their  affidavits  before  the  order  was  passed  in 
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said  case,  nor  could  he  have  submitted  the  books  to  them 
before  said  oi-der  was  passed,  because  there  was  not  any 
information  he  had  to  suggest  that  he  couhl  get  the  evi- 
dence in  said  affidavits  stated,  and  because  in  the  im- 
mense mass  of  matter  involved  he  had  not  the  time 
in  which  to  have  the  books  examined  by  said  experts. 
The  affidavit  of  his  counsel  was,  tliat  they  had  no 
knowledge  of  the  existence  of  the  evidence  above  stated^ 
or  that  it  could  be  obtained,  until  the  order  was  passed 
in  said  cause. 

The  receiver  demurred  to  the  petition,  on  the  grounds 
that  it  does  not  set  forth  sufficient  facts  necessary  to  re- 
quire answer,  and  shows  no  fact  transpiring  since  the 
final  order,  entitling  Ryan  to  have  the  same  modified, 
and  no  facts  save  such  as  were  fully  inquired  into  on  the 
hearing  as  to  his  contempt;  that  the  judgment  on  that 
hearing  is  rf 5  acfjudicata;  and  that  the  petition  shows 
no  facts  sufficient  to  warrant  the  discharge  of  Ryan. 
The  demurrer  was  sustained  and  the  petition  dismissed, 
and  Ryan  excepted. 

John  L.  Hopkins  &  Son,  Albert  H.  Cox,  Waltbr  R. 
Brown  and  Julius  L.  Brown,  for  plaintiff  in  error. 

Calhoun,  Kino  &  Spalding,  N.  J.  &  T.  A.  Hammond, 
RossER  &  Carter,  Alex.  W.  Smith  et  aiy  contra. 


Nelms  v.  The  State. 

The  only  question  involved  in  the  case  beinji^  one  of  fact  as  to 
whether  the  homicide  was  the  result  of  accident  or  of  design,  and 
there  being  evidence  from  which  the  jury  could  fairly  infer  that 
the  shooting  was  not  accidental  but  willful,  and  the  presiding 
judge  having  approved  the  verdict,  there  is  no  legal  cause  for 
reversing  the  judgment  denying  a  new  trial.  Judgmeni  affirmed. 
April  87,  isns.    By  two  Justices. 

Criminal  law.  Murder.  New  trial.  Before  Judge 
BoYNTON.  Spalding  superior  court,  February  term, 
1892. 

T80  18 
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Conviction  of  murder,  with  recommendation  of  life 
imprisonment ;  exception  to  the  denial  of  a  new  trial. 
The  question  is,  whether  the  verdict  is  supported  by  the 
evidence.  The  persons  present  at  the  commission  of 
the  homicide  were,  the  defendant  Hattie  Nelms,  her 
twin  sister  Minnie  (the  deceased),  their  mother  and  one 
Woodruff.  From  the  testimony  of  Woodruff  the  fol- 
lowing appears :  The  shooting  occurred  in  Woodruff's 
house  where  the  defendant  had  a  room  he  had  rented  to 
her.  Minnie  and  their  mother  lived  elsewhere.  The 
girls  were  preparing  to  go  out  when  the  mother  came 
in  and  a  few  words  were  said  between  defendant 
and  Minnie  by  way  of  blame  about  cutting  some 
clothes.  Woodruff  got  defendant  to  go  in  her  room. 
Defendant  spoke  this  against  her  mother;  she  said, 
blame  it  she  had  "no  sense  no  how" ;  and  Minnie  took 
it  up.  Defendant  was  speaking  to  her  mother,  and  in 
that  time  Minnie  jumped  up  to  go,  got  the. key  and  got 
off  a  little  piece,  and  said,  "Lets  go  home.  Mother; 
Hattie  aint  got  no  sense  no  how."  Woodruff  said,  "I 
will  not  have  that ;  go  into  your  room,  Hattie,"  and 
Hattie  went  right  into  the  room,  stayed  there  about  fif- 
teen minutes,  and  came  out.  Woodruff'  did  not  see  any 
pistol.  She  said,  "You  better  not  say  what  you  did 
again  or  I  will  knock  your  head  oft*,"  or  something  like 
that ;  she  was  talking  about  Minnie.  Woodruff*  got  up 
and  said  to  defendant,  "I  told  you  to  go  in  your  room 
and  stay  there."  He  pushed  the  mother  back  and 
reached  to  defendant  to  push  her  back  into  her  door, 
and  the  pistol  went  off',  but  Woodruff  did  not  see  it ;  it 
was  done  in  a  moment,  and  defendant  asked  him  and 
her  mother  how  came  them  to  let  her  do  that ;  she  said 
she  did  not  intend  to  do  it.  Woodruff  said,  "I  did  not 
know  you  had  the  pistol,  and  you  had  no  business  with 
it."  He  did  not  know  whose  pistol  it  was  ;  defendant 
said  it  was  hers.     (It  was  introduced  in  evidence,  and 
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was  not  a  self-cocker.)  Minnie  was  not  doing  anything 
more  than  cursing  defendant  at  the  time;  they  were 
standing  about  six  feet  apart ;  after  the  pistol  fired  de- 
fendant laid  it  on  the  mantel-piece.  Defendant  said, 
before  she  went  out,  something  concerning  her  mother 
was  a  fool  for  not  cutting  something  right,  and  that  is 
how  came  Minnie  to  speak  and  tell  her  she  was  a  "  durn 
fool."  It  was  five  or  six  minutes  after  defendant  came 
back  into  the  room  before  the  pistol  fired.  After  she 
had  said,  "You  better  not  say  what  you  said,"  or  some- 
thing like  that,  Minnie  still  stuck  to  what  she  said  at 
first  ("durn  fool")  and  said,  "Come  on,  lets  go  home, 
Mother";  and  they  stood  there  some  moments,  and 
WoodruflT  got  up,  stepped  across  the  fire-place  and  told 
her  to  go  in  her  room  ;  he  just  had  his  arm  raised  and 
pushed  her,  and  the  pistol  went  oflT.  Woodruff  had 
seen  the  pistol  in  defendant's  room  once  or  twice  before 
that,  and  thought  he  had  seen  her  loan  it  to  her  mother, 
whose  house  had  been  broken  open.  Beyond  what  has 
been  stated  there  was  no  quarrel  between  these  girls. 
They  did  not  impress  Woodruff  as  being  angry  with 
each  other.  He  did  not  apprehend  any  difficulty,  or 
fight,  or  anything  of  that  kind  between  them ;  they 
were  laughing  and  talking  just  before  that  as  lively  as 
he  ever  saw  two  sisters,  and  they  lived  together  in  friend- 
ship and  peace ;  there  was  never  at  any  time  any  hard 
feelings  between  them  that  he  knew  of.  They  had  made 
arrangements  to  go  out  and  have  their  dresses  cut, 
which  arrangements  were  broken  up  by  their  mother 
coming  in  ;  some  one  suggested  the  cutting  of  a  gar- 
ment ;  their  mother  started  to  do  the  cutting  and  did 
not  cut  it  exactly  right ;  and  then  this  quarrel  got  up. 
When  defendant  went  into  her  room  her  mother  had 
started  to  the  door,  and  Minnie  had  got  up  after  these 
words  were  spoken.  She  said  to  her  mother,  "Come 
on  and  lets  go  home,"  and  was  standing  near  the  door ; 


Digitized  by  VjOOQ IC 


244  QosTiN  V.  Brooks.  [89  Qa. 

her  mother  was  standing  between  Woodruff  and  defend- 
ant to  the  right  of  him.  He  and  the  mother  were 
standing  between  defendant  and  Minnie.  Defendant 
was  standing  nearest  to  her  door,  her  mother  next,  then 
Woodruff  and  Minnie.  Defendant,  when  she  came  in, 
had  her  hands  either  down  by  her  side  or  under  her 
apron,  as  far  as  Woodruff  knew.  He  never  saw  her 
raise  her  hands  up  before  the  pistol  fired.  She  never 
pbinted  it  at  Minnie  ;  never  said  anything  about  shoot- 
ing Minnie.  When  it  fired  she  caught  right  around 
Woodruff  and  said  she  was  sorry  and  did  not  aim  to  do 
it ;  she  then  walked  around  the  door  and  passed  out, 
and  seemed  to  be  very  sorry.  A  minute  afterwards 
Woodruff  saw  her  away  up  the  street  running.  When 
her  mother  came  in  she  said  something  to  defendant 
about  her  loaning  the  pistol  to  her  to  carry  home  that 
evening.  When  it  fired  Woodruff  was  about  putting 
his  hand  on  defendant  to  make  her  go  back  again.  The 
defendant  was  arrested  in  a  drug-store,  and  told  the  per- 
son who  made  the  arrest  that  she  went  in  there  to  get 
some  cordial.  She  further  told  him  that  she  had  killed 
her  sister  with  a  big  yellow  chair,  that  her  sister  was 
coming  at  her  with  a  butcher-knife,  and  that  she  picked 
up  a  chair  and  knocked  her  down  with  it. 

L.  Cleveland  and  J.  A.  Drewry,  for  plaintiff  in  error. 
W.  A.  Little,  attorney-general,  and  J.  H.  Turner, 
solicitor-general,  by  Harrison  &  Peeples,  contra. 


GosTiN  i\  Brooks. 

In  the  act  of  September  26th,  1883,  touching  the  town  of  Reynoldfl, 
the  phrase  *'the  mayor  and  aldermen"  is  generally  used  as  syn- 
onymous with  the  corporate  name  and  style  "mayor  and  council 
of  the  town  of  Reynolds."  It  is  so  used  in  the  15th  section,  which 
declares,  that  **the  mayor  and  aldermen  of  said  town  shall  .  . 
elect  by  ballot  a  marshal."  It  follows,  under  the  9th  section  of 
the  act,  that  the  mayor  cannot  vote  in  an  election  for  marshal, 
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unless  there  is  a  tie,  the  language  of  the  9th  section,  so  far  as  ap- 
plicable, being  in  these  words:  "At  all  meetings  of  mayor  and 
aldermen  the  mayor  shall  preside,  if  present;  if  not,  any  one  of 
said  aldermen  that  may  be  selected  for  that  purpose;  and  the 
mayor  and  three  aldermen,  or  the  mayor  pro  tern,  and  three  alder- 
men, shall  constitute  a  quorum  for  the  transaction  of  any  busi- 
ness ;  and  the  mayor  and  the  mayor  pro  tern,  shall  in  no  event 
vote  while  presiding,  unless  there  is  a  tie ;  then  he  shall  have  the 
casting  vote.  A  majority  of  the  votes  shall  determine  all  ques- 
tions and  elections."  Judgment  reversed, 
April  28, 1892.    By  two  Justices. 

Municipal  corporations.  Officers.  Before  Judge  Mar- 
tin.    Taylor  county.     At  chambers,  February  24, 1892. 

Upon  the  application  of  Gostin  for  the  writ  of  quo 
warranto  against  Brooks,  the  judge  of  the  superior  court 
refused  to  grant  a  rule  nisi^  and  Gostin  excepted.  His 
petition  alleged  as  follows :  In  February,  1892,  an  elec- 
tion was  held  by  the  mayor  and  aldermen  of  the  town 
of  Reynolds  for  the  office  of  marshal,  being  one  of  emol- 
ument and  trust  and  necessary  for  the  powers  of  gov- 
ernment delegated  to  that  town  by  the  legislature  ;  Gos- 
tin at  said  election  was  a  candidate  for  that  office  and 
received  three  votes,  which  was  a  majority  of  the  board 
of  aldermen  of  the  town  and  of  the  legal  votes  cast  at 
the  election,  there  being  but  five  members  of  the  board 
of  aldermen ;  Brooks  was  his  opponent  and  received 
the  votes  of  but  two  of  the  board  of  aldcmien,  and  was 
thereby  defeated ;  one  illegal  vote  was  cast,  to  wit  that 
of  the  mayor,  who  voted  \vith  two  aldermen  for  Brooks, 
"thereby  making  a  tie,  and  said  mayor  then  and  there 
declared  that  there  was  no  election."  By  the  charter 
of  the  town  the  mayor  can  vote  in  no  event  unless 
there  is  a  tie,  "and  as  there  was  no  tie  and  petitioner 
received  a  majority  of  the  board  of  aldermen,  that 
said  mayor  had  no  right  to  vote,  that  his  vote  should 
ijot  have  been  received  or  counted,  and  that  peti- 
tioner should  have  been  declared  duly  elected."  Brooks 
was  elected  marshal  of  the  town  for  the  year  1891,  and 
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discharged  the  duties  of  his  office,  though  he  has  never 
given  the  bond  and  taken  tlie  oath  required  by  law. 
Petitioner  shows  that  though  he  has  been  duly  and  le- 
gally elected  marshal  of  the  town  and  has  given  bond 
and  taken  the  oath  required  by  law,  still  Brooks,  pre- 
tending that  there  has  been  no  election  and  claiming 
that  he  has  a  right  to  hold  over  until  his  successor  is 
elected,  continues  to  exercise  the  functions  of  the  office 
and  to  receive  its  emoluments  and  refuses  to  surrender 
it  to  petitioner. 

R.  D.  Smith  and  W.  E.  Steed,  for  plaintift. 
W.  S.  Wallace,  by  brief,  for  defendant. 


246 

^i  Beutell  v.  Oliver,  administratrix,  et  al. 

1.  Service  of  an  amendment  to  a  decJaration,  whether  made  by  a 
proper  officer  or  evidenced  by  acknowledgment  and  waiver  signed 
by  counsel  for  defendant,  is  no  substitute  for  service  of  the  decla- 
ration itself  and  of  the  process  annexed  thereto. 

2.  After  a  sheriff  or  deputy-sheriff  has  gone  out  of  office,  he  cannot, 
without  some  order  of  the  court  giving  direction  in  the  matter, 
amend  an  incomplete  or  defective  return  of  service  made  by  him 
while  in  office. 

3.  There  being  on  the  declaration  and  process  an  incomplete  return 
of  service,  the  return  was  amendable ;  but  no  motion  to  amend 
being  made,  and  the  case  being  before  the  cciurt  for  final  trial,  it 
was  not  error  to  reject  a  traverse  of  the  return  tendered  by  the 
plaintiff,  nor  to  refuse  a  continuance  in  order  to  perfect  service, 
nor  to  dismiss  the  action  for  want  of  service.  These  matters  are 
subject  to  the  discretion  of  the  court,  there  being  a  want  of  due 
diligence  on  the  part  of  the  plaintiff  in  procuring  service  or  in 
obtaining  a  proper  return  thereof.  His  remedy  for  an  incomplete 
return  was  not  by  traverse,  but  by  application  to  have  the  return 
amended,  which,  if  made  and  supported  by  sufficient  evidence, 
would  have  been  granted  as  matter  of  right.  Judgment  affirmed, 
April  28,  1892.    By  two  JusUoes. 

Service.  Practice.  Amendment.  Traverse.  Con- 
tinuance. Before  Judge  Marshall  J.  Clarke.  Fulton 
superior  court.     September  term,  1891. 
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Beutell  sued  Mrs.  Oliver,  as  administratrix  of  George 
Oliver,  and  the  Board  of  Control  of  the  Orphan  Asylum 
Fund,  District  Lodge  No.  5,  Independent  Order  B'nia 
B'rith.  The  entry  of  service  upon  the  declaration,  as  it 
appeared  at  the  time  of  trial,  was :  "Served  E.  P.  Oliver, 
Joseph  Hirsch  as  chairman  board  of  control  of 
defendant,  and  R.  A.  Sonn,  as  sup't,  each  personally 
with  a  copy  of  the  within.  This  February  15,  1890. 
W.  A.  Wilson,  D.  Sheriff."  When  the  case  came  on 
to  be  heard,  counsel  for  defendants  moved  to  dismiss 
the  cause  as  to  the  board  of  control,  as  it  had  not  been 
served,  and  stated  in  his  place  that  the  entry  of  service, 
as  originally  made,  showed  that  the  deputy-sheriff  had 
served  Mrs.  Oliver,  Hirsch  and  Sonn  individually,  and 
that  the  words  "as  chairman  board  of  control  of  defend- 
ant" and  the  words  "as  sup't"  had  been  interlined  in  the 
original  service  by  the  deputy-sheriff  only  a  few  days 
before,  and  that  said  officer  was  out  of  office  when  the 
amendments  of  service  were  made.  Plaintiff  admitted 
this  to  be  true,  but  resisted  the  motion  on  the  ground 
that  defendants  had  acknowledged  service  upon  an 
amendment  filed  in  the  cause,  as  appeared  of  record, 
and  that  the  acknowledgment  (which  was  as  follows : 
"We  acknowledge  due  and  legal  service  and  notice  of 
this  amendment,  and  waive  copy,  order  of  judge,  copy 
of  same  and  further  notice,  reserving  all  right  of  excep- 
tion and  olyection  to  the  amendment,  November  21, 
1891,"  signed  by  counsel  for  defendant  as  "attorneys  for 
board  of  control")  brought  such  defendants  into  court. 
The  amendment  in  question  simply  set  forth  the  notice 
alleged  to  have  been  served  upon  the  board  of  control 
by  Beutell,  that  he  had  filed  a  mechanic's  lien  for  work 
and  material  furnished  Oliver  and  the  orphan  asylum  ; 
and  that  the  person  notified  (Hirsch  as  chairman  of  the 
building  committee)  pay  out  no  more  money  to  Oliver's 
estate  until  plaintiffs  claim  was  settled.    Counsel  for  de- 
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fendants  insisted  that  the  right  to  make  the  objection 
was  included  in  the  reservation  made  in  the  acknowledg- 
ment of  service,  and  still  objected.  The  court  sustained 
the  objection  as  to  the  want  of  service,  and  ordered  the 
case  dismissed  so  far  as  the  board  of  control,  as  defend- 
ants, were  concerned.  Before  the  order,  of  dismissal 
was  made,  counsel  for  Beutell  proposed  in  open  court 
to  traverse  the  return  of  the  sheriff.  The  court  held 
that  he  had  no  right  at  this  time  to  traverse  it.  Plain- 
tiii*  then  moved  to  continue  the  cause  so  that  service 
could  be  perfected.  The  court  overruled  the  motion, 
on  the  ground  that  the  cause  for  the  motion  existed  at 
the  time  the  case  was  put  upon  the  trial  calendar  and 
had  not  arisen  since.  The  rules  of  the  court  below  per- 
tinent to  this  matter  are  as  follows :  "The  docket  shall 
not  be  called  except  on  Saturday  at  nine  o'clock  a.  m. 
Cases  shall  be  called  in  their  order  on  the  docket  and 
shall  then  be  set  for  trial  during  the  next  succeeding 
week  that  is  devoted  to  civil  business.  Each  case  on 
trial  calendar  shall  be  tried  in  its  order  on  that  calendar 
when  reached,  unless  continued  for  legal  cause  arising 
rffter  it  went  to  that  calendar."  To  each  of  the  three 
rulings  above  stated  the  plaintiff*  excepted.  A  further 
allegation  of  error  is,  that  the  court  erred  in  allowing 
defendants  to  take  advantage  of  the  return  of  the  sheriff' 
in  the  manner  in  which  it  was  done,  because  the  law 
requires  defendant  to  traverse  such  return. 

Tliere  was  a  plea  in  abatement  filed  by  Mrs.  Oliver  as 
administratrix.  It  was  admitted  that  she  had  not  quali- 
fied as  administratrix  twelve  months  prior  to  the  bring- 
ing of  this  suit,  and  the  jury  rendered  a  verdict  in  her 
favor  on  her  plea. 

Walter  R.  Brown,  for  plaintiff'. 

J.  H.  Lumpkin  and  Weil  &  Goodwin,  for  defendants. 
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Cheshire  v.  The  Milburv  Wagon  Company. 

1.  The  process  describing  the  defendants  as  "Cheshire  &  Mo- 
CuUough,"    and   the  declaration   describing  them   as   "N.    H. 

Cheshire  and  McCuUough,  partners  doing  business  under 

the  firm  name  and  style  of  Cheshire  &  McCullough,"  and  the  re- 
turn of  service  by  the  sheriff  being,  **Served  the  defendant  N.  S. 
Cheshire,  of  the  firm  of  Cheshire  &  McCullough,  with  a  copy  of 

the  within,  personally ;  the  defendant McCullough  not  to  be 

found  in  Fulton  county,"  the  middle  initial  S.  in  the  return  should 
be  treated  as  a  clerical  error ;  and  thus  treating  it,  the  lejal  sig- 
nificance of  the  return  is  that  the  defendant  N.  H.  Cheshire,  of 
the  firm  of  Cheshire  &  McCullough,  was  served.  This  being  so, 
the  return,  until  traversed  and  falsified,  is  conclusive  evidence 
that  he  was  served. 

2.  The  suit  was  a  valid  one  against  the  partnership  of  Cheshire  A 
McCullough,  the  omission  of  the  given  name  of  McCulloufrh  be- 
ing amendable,  both  in  the  declaration  and  in  the  return  of  non 
est  inventm.  Consequently,  a  valid  judgment  therein  could  be 
rendered  against  the  firm  and  against  the  partner  served. 

May  2, 1892.   By  two  Justices.  Judgment  affirmed. 

Service.  Amendment.  Judgment.  Before  Judge 
Marshall  J.  Clarke.  Fulton  superior  court.  March 
term,  1891. 

An  execution  in  favor  of  the  Milburn  Wagon  Com- 
pany against  Cheshire  &  McCullough  and  N.  H.Cheshire, 
was  levied  upon  certain  laud  as  the  property  of  N.  H. 
Cheshire.  He  filed  an  affidavit  of  illegality  upon  the 
grounds  :  (1)  there  was  no  suit  brought  against  the  firm 
of  Cheshire  &  McCullough,  nor  any  process  directed  to 
the  copartners  making  said  partnership,  nor  service 
upon  either  of  the  copartners  ;  (2)  there  was  no  service 
of  all  the  partners,  nor  return  of  not  to  be  found  as  to 
any  of  them  ;  (3)  affiant  was  not  served  and  did  not  ap- 
pear and  answer  to  said  cause;  (4)  the  judgment  from 
which  the  Ji.  fa.  issued  was  rendered  without  service 
upon  affiant,  or  his  appearance  and  answer  therein. 
Plaintiff  in  ^. /a.  traversed  the  affidavit  of  illegality,  and 
there  was  a  verdict  in  favor  of  plaintiff.  Cheshire  moved 
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for  a  new  trial,  which  motion  was  overruled,  and  he  ex- 
cepted. In  addition  to  the  general  grounds  of  the  mo- 
tion, it  was  alleged  that  the  court  erred  in  charging: 
"The  record  of  the  case  in  favor  of  the  Milburn  Wagon 
Company  against  Cheshire  &  McCullough  is  a  valid  suit 
in  favor  of  that  plaintiff  against  a  partnership  of  the 
style  of  Cheshire  &  McCullough."  This  charge  was 
alleged  to  be  erroneous  because  the  record  of  the  suit  in 
evidence  showed  a  suit  against  a  partnership  of  which 

one  of  the  partners, McCullough,  was  not  named  in 

the  suit,  and  as  to  whom  by  name  there  was  no  return 
of  non  est  inventus  in  the  services  of  process,  thereby 
holding  that  the  suit  was  such  an  one  as  that  a  valid 
judgment  could  be  therein  rendered  against  affiant  as  a 
member  of  the  partnership  of  Cheshire  &  McCullough. 
The  declaration  alleged  that  "N.  H.  Cheshire  and 


McCullough,  partners  doing  business  under  the  firm 
name  and  style  of  Cheshire  &  McCullough"  were  in- 
debted, etc.  upon  an  account.  Process  was  prayed,  re- 
quiring  Cheshire  &  McCullough  and  N.  H.  Cheshire  and 

McCullough  to  be  and  appear,  etc.     The  process 

was  headed,  "The  Milburn  Wagon  Company  vs.  Cheshire 
&  McCullough,"  and  stated  that  the  defendants  were  re- 
quired, etc.  The  return  of  service  was  made  March  16, 
1884,  and  was  of  service  upon  "the  defendant  N.  S.  Ches- 
hire, of  the  firm  of  Cheshire  &  McCullough,"  personally, 

and  "the  defendant  McCullough  not  to  be  found 

in  Fulton  county."  The  judgment  was  against  defend- 
ants Cheshire  &  McCullough,  and  N.  H.  Cheshire  indi- 
vidually. 

Also,  error  in  charging :  "If  it  should  appear  from 
the  evidence  that  there  is  a  return  of  service  by  the 
sheriff  as  to  the  affiant  N.  H.  Cheshire,  it  would  be  your 
duty  to  find  against  the  affidavit  of  illegality.  The  rea- 
son for  that  is,  that  it  would  not  be  a  proper  mode  of 
attack  upon   that  return.     The   proper  way  to  have 
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assailed  it  would  have  been  by  a  traverse  of  it.  On  the 
other  hand,  if  you  find  that  there  was  no  return  of  the 
sheriff  as  to  service  upon  affiant,  and  you  should  further 
find  fromthe  evidence  that  the  affiant  was  not  in  fact 
served,  then  as  to  this  second  ground  in  the  affidavit  of 
illegality,  your  verdict  should  be  favorable  to  the  affiant. 
Now  you  gentlemen  perceive  at  once,  that  in  order  to 
act  intelligently  at  this  point  you  must  have  some  rule 
by  which  you  can  determine  what  is  the  true  meaning 
of  the  sheriff''s  return,  that  is,  the  return  which  has  been 
introduced  in  evidence.  I  instruct  you  that  if  in  this 
return  this  affiant  is  described  by  the  initial  of  his  first 
name,  the  return  must  be  regarded  by  you  as  relating 
to  him.  The  commission  of  an  error  as  to  the  initial  of 
his  middle  name,  by  the  officer  making  the  return, 
would  be  of  no  consequence,  the  middle  name  of  a  man 
not  being  material  in  law," 

Candler  &  Thomson,  for  plaintiff  in  error, 
Blalock  &  BiRNEY  and  C.  W.  Smith,  contra. 


Snook  v.  Kaglan. 


1.  The  declaration  set  forth  a  cause  of  action,  and  was  amendable. 

2.  Under  the  facts  in  evidence,  the  conditional  contract  for  the  sale 
of  the  furniture  was  rescinded  by  the  seller,  and  he  became  liable 
to  the  buyer  in  an  action  for  money  had  and  received  for  the 
amount  of  the  partial  payments  which  she  had  made  on  the  price, 
less  a  reasonable  sum  for  hire  of  the  furniture  durinjr  the  time 
she  had  possession  of  it,  and  less,  also,  any  depreciation  in  the 
value  of  the  furniture  by  damage  or  injury,  over  and  above  ordi- 
nary wear  and  tear  which  it  may  have  sustained  while  in  her 
hands. 

3.  In  order  for  the  buyer  to  recover  for  money  paid  by  a  previous 
purchaser,  she  would  have  to  account  for  any  hire  or  damage 
with  which  that  purchaser  would  be  chargeable. 

4.  The  verdict  was  not  warranted  by  the  evi<lence.    This  is  true  cer- 
tainly as  to  the  amount  of  the  recovery.    The  court  erred  in  re- 
fusing a  new  trial.  Judgment  reversed. 
May  8, 1892.    Qy  two  JiwtloaB. 
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Action.  Amendment.  Rescission  of  contract.  Dam- 
age. Verdict.  Before  Judge  Van  Epps.  City  court  of 
Atlanta.     September  term,  1891. 

Mrs.  Raglan  sued  Snook,  alleging:  He  was  indebted 
to  her  $406.55,  for  that,  in  and  during  the  month  of 
December,  1889,  or  about  that  time,  he  was  indebted  to 
her  for  so  much  money  had  and  received  by  him  for  her 
use,  and  being  so  indebted,  in  consideration  thereof, 
afterwards  on  the day  of  December,  1889,  or  there- 
abouts, undertook  and  then  and  there  promised  to  pay 
her  said  above  mentioned  sum  of  money,  when  he  should 
thereunto  be  afterwards  requested.  Defendant  de- 
murred to  the  declaration,  on  the  ground  that  it  stated 
no  cause  of  action,  and  on  the  ground  that  it  failed  to 
state  that  any  demand  had  been  made  upon  defendant 
before  the  suit  was  instituted.  The  court  overruled  the 
first  ground  of  demurrer  and  sustained  the  second; 
whereupon  plaintiff  offered  an  amendment  alleging, 
that  after  the  money  came  into  the  hands  of  defendant, 
as  alleged  in  the  original  declaration,  she  demanded  the 

same  of  him  on  the day  of  December,  1889,  which 

demand  was  refused  by  him.  To  this  amendment  de- 
fendant objected,  on  the  ground  that  there  was  nothing 
in  the  original  declaration  to  amend  by,  and  also  be- 
cause the  amendment  introduced  a  new  and  distinct 
cause  of  action.  The  objection  was  overruled  and  the 
amendment  allowed.  To  the  two  rulings  adverse  to 
him  the  defendant  excepted. 

The  evidence  showed  that  Snook  sold  Wiley  Jones 
certain  furniture  to  be  paid  for  by  instalments.  Snook 
reserving  title.  Jones  paid  about  $135,  and  in  June, 
1889,  an  arrangement  was  made  by  which  his  sister, 
Mrs.  Raglan,  was  substituted  for  him  in  the  contract. 
She  gave  her  notes  for  the  balance  due  (about  $525), 
took  the  furniture  and  paid  the  defendant  various 
amounts  the  total  of  which  is  not  quite  definite  from  the 
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record,  but  it  seems  to  be  not  over  $200  if  so  much.  She 
retained  and  used  the  furniture  for  six  months,  and  then 
the  wife  of  Jones  sued  her  for  it  in  bail-trover,  and  it 
was  seized  by  the  sherift*.  Snook  interposed  his  claim, 
gave  bond  and  took  possession  of  the  furniture,  and 
afterwards  sold  it,  having;,  notified  Mrs.  Raglan  in  the 
meantime  that  he  was  willing  to  turn  it  over  to  her 
when  she  paid  the  amount  due  by  her.  It  was  worth 
for  hire  $30  to  $40  per  month,  according  to  various  esti- 
mates. It  had  been  badly  damaged  when  Snook  took 
possession  of  it  in  December,  1889.  The  jury  found  for 
the  plaintiff  $119.05  principal,  besides  interest.  The  de- 
fendant moved  for  a  new  trial  on  the  grounds  that  the 
verdict  was  contrary  to  law  and  evidence,  and  on  the 
following  special  grounds: 

Error  in  charging:  "One  who  sells  personal  chattels, 
such  as  household  furniture,  upon  what  is  called  the  in- 
stalment plan,  reserving  title  in  himself  until  the  last  of 
the  purchase  money  is  paid,  and  he  takes  back  the  fur- 
niture into  his  own  possession  because  the  balance  of 
the  purchase  money  is  not  paid,  is  held  in  law  to  have 
rescinded  the  contract  in  toto.  It  is,  so  far  as  the  duty 
on  the  part  of  the  purchaser  to  pay  any  more  in  the  fu- 
ture is  concerned,  and  the  right  of  the  purchaser  to 
have  back  what  has  been  paid  in  the  past,  just  as  if  no 
contract  of  purchase  and  sale  had  ever  been  entered 
into.  The  defendant  in  this  case  testifies  that  after  the 
furniture  came  back  into  his  custody,  he  sold  it.  This 
is  a  solemn  admission  injudiciOy  and  the  effect  of  it  is  to 
establish,  in  favor  of  the  plaintiff,  the  proposition  that 
the  sale  by  Mr.  Snook  to  her  was  by  him  rescinded ; 
and  it  does  not  at  all  alter  the  effect  of  this  fact  that 
Mr.  Sno'^k,  before  selling  it,  offered  to  let  the  plaintiff' 
have  it  again  if  she  would  pay  him  the  balance  duo,  or 
that  he  is  now  willing  to  substitute  other  furniture  in 
the  place  of  that  sold,  and  let  her  have  this,  on  paying 
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the  balance  due  for  the  original  furniture.  I  therefore 
charge  you,  as  a  matter  of  law  arising  on  the  undisputed 
evidence  of  the  case,  that  the  plaintiff  is  entitled  to  re- 
cover on  the  case  made,  unless  the  aggregate  amount  of 
the  payments  made  by  her  is  less  than  the  reasonable 
hire  for  the  time  she  had  the  furniture  in  her  possession. 
Of  course  she  would  not  be  liable  to  account  to  Mr. 
Snook  for  hire  of  the  furniture  for  the  time  her  brother 
Jones  had  it  in  his  possession,  under  the  contract  with 
him,  between  him  and  Snook." 

Error  in  refusing  to  charge :  "If  the  jury  find  from 
the  evidence  that  the  plaintiff  entered  into  an  agreement 
with  the  defendant  and  Wiley  Jones,  the  first  purchaser, 
that  she  would  take  the  place  of  said  Jones  in  the  trans- 
action with  the  defendant,  in  all  respects,  assuming  his 
entire  liability  and  having  the  advantage  of  what  he  had 
paid  the  defendant,  then  whatever  sum,  if  any,  the  fur- 
niture was  reasonably  worth  for  hire  during  the  time  it 
was  held  by  said  Wiley  Jones,  may  be  set  off  by  the  de- 
fendant against  the  claim  of  the  plaintiff,  as  well  as  the 
hire  for  the  time  it  was  held  by  the  plaintiff'  herself; 
and  if  the  sum  which  said  furniture  was  reasonably 
worth  for  hire  from  the  time  it  was  taken  back  by  the 
defendant  Snook  from  the  plaintiff,  is  greater  than  the 
amount  paid  on  the  furniture  by  Jones  and  Mrs.  Raglan 
together,  then  the  plaintiff  cannot  recover  in  this  cafie." 

The  motion  was  overruled,  and  defendant  excepted. 

Blalock  &  BiRNEY,  for  plaintiff  in  error. 
Arnold  &  Arnold,  by  brief,  contra. 


Hartsfield  v.  Morris  &  Murphy. 


Where  all  the  defendants  sued  in  a  justice's  court  were  residents  of 
another  county,  and  therefore  non-residents  of  the  district  in 
which  the  suit  was  located,  the  court  was  without  jurisdiction, 
and  personal  service  upon  them  effected  by  the  constable  of  the 
district,  and  their  failure  to  appear,  would  not  give  it  Jurisdiction. 
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The  judgment  rendered  against  them  was  void,  and  can  be  treated 
by  them  as  a  nullity.  Oraham  v.  Hallj  68  Oa,  354.  But  as  the 
subject-matter  was  such  as  the  court  could  deal  witli  if  the  de- 
fendants had  been  residents  of  the  district,  and  as  the  defendants 
were  personally  served,  affidavit  of  illegality  is  not  available  in 
resistance  to  a  levy  of  the  execution  upon  their  property.  Co<le, 
J8671 ;  Mangham  v.  Reed,  11  Oa.  137  ;  Harbig  v.  Freund,  69  Ga,  183. 
In  Jacison  v.  Hitckdockf  48  Oa,  491,  there  was  no  jurisdiction  over 
the  subject-matter.  Judgment  revened. 

May  2, 1802.    By  two  Jii8tic«8. 

Illegality.  Judgment.  Jurisdiction.  Before  Judge 
Marshall  J.  Clarke.  Fulton  superior  court.  March 
term,  1891. 

Hartslield  sued  Morris  &  Murphy  in  the  justice  court 
of  the  1026th  district  G.  M.,  Fulton  county.  Defend- 
ants  were  each  served  peraonally.  They  made  no  ap- 
pearance or  defence,  either  at  appearance  or  trial  term, 
and  judgment  was  rendered  against  them.  Execution 
from  the  judgment  was  levied  upon  their  property,  and 
they  filed  an  affidavit  of  illegality  upon  the  grounds : 
(1)  The  judgment  is  void  because,  when  the  suit  was  insti- 
tuted and  the  judgment  rendered,  affiants  were  not  resi- 
dents of  the  1026th  district  G.  M.,  Fulton  county,  but 
were  residents  of  the  1379th  district  G.  M.,  DeKalb  coun- 
ty, which  court  alone  had  jurisdiction  of  their  persons  in 
the  adjudication  of  the  suit.  They  are  now,  and  have 
been  for  some  time  prior  to  the  commencement  of  the 
suit,  residents  continuously  of  the  district  and  county 
last  mentioned,  and  did  not  appear  or  plead  to  the  suit. 
The  original  summons  issued  in  the  case  does  not  show 
that  they  were  residents  of  the  1026th  district.  (2)  The 
judgment  bears  date  and  purports  to  have  been  ren- 
dered upon  April  22,  1890,  when  in  fact  it  was  not  ren- 
dered and  written  up  in  the  case  until  April  30,  1890, 
and  there  was  no  entry  made  upon  the  docket  by  the 
justice  of  the  peace  rendering  the  judgment,  showing  the 
disposition  of  the  case,  until  the  day  last  mentioned.  (3) 
Theji.fa.  does  not  conform  to  the  judgment. 
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When  the  illegality  came  on  for  hearing  plaintiff 
moved  to  dismiss  it,  on  the  ground  that  it  sought  to  go 
behind  the  judgment,  and  that  the  matter  set  up  therein 
and  intended  to  invalidate  the  execution,  if  true,  should 
have  been  set  up  by  plea  in  bar  of  the  judgment,  and 
that  it  appearing  that  defendants  were  each  personally 
served  with  the  original  summons  and  copy  account, 
and  had  failed  to  appear  and  plead  or  answer,  they 
could  not  after  judgment  be  heard  to  interpose  a  defence 
that  might  have  been  set  up  in  bar  of  the  judgment. 
This  motion  was  overruled.  Affiants  then  offered  to 
prove,  by  their  oral  testimony,  that  they  were  not  resi- 
dents of  Atlanta  nor  of  the  1026th  district  Q.  M.  at  the 
time  the  summons  and  copy  account  were  served  on 
them,  but  were  residents  of  the  1379th  district  Q.  M., 
DeKalb  county,  and  that  the  judgment  was  therefore 
void  for  want  of  jurisdiction.  To  the  introduction  of 
this  evidence  plaintiff  objected,  on  the  ground  that  the 
record  showed  personal  service,  and  therefore  the  court 
had  jurisdiction  over  the  persons  of  defendants,  and  on 
the  ground  that  the  record  of  the  court  could  not  be 
impeached  by  oral  evidence,  and  if  the  court  did  not 
originally  have  jurisdiction  over  the  persons  of  defend- 
ants, their  failure  to  appearand  plead  to  the  jurisdiction, 
after  having  been  personally  served,  was  a  waiv^er  of  the 
question  of  jurisdiction.  The  objection  was  overruled. 
Morris  &  Murphy  then  both  testified  as  indicated  above, 
and  plaintiff' again  moved  to  dismiss  the  affidavit  of  ille- 
gality, which  motion  was  overruled  and  the  illegality 
sustained.  Plaintiff  took  the  case  by  certiorari  to  the 
superior  court,  assigning  as  error  the  rulings  of  the 
court  as  stated.  The  certiorari  was  overruled,  and  plain- 
tiff excepted. 

W.  W.  Haden,  for  plaintiff: 
C.  S.  Winn,  contra. 
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Connor  v.  Hall  &  Company.  [gi  ^ 

80    257 

1.  Where  a  private  way  is  obstructed  by  one  of  several  persons  claim-  — 
ing  the  land  over  which  the  way  is  aitnated,  a  proceeding  to  re* 
move  the  obstruction  as  a  nuisance  may  be  brought  against  the 
person  who  erected  it,  without  joining  the  other  claimants  as  co- 
defendants. 

2.  No  question  as  to  the  jurisdiction  of  the  recorder  beins;  raised,  it 
is  not  apparent  from  the  record  that  the  court  erred  in  affirming 
the  judgment  of  the  recorder  and  refusing  to  sustain  the  ortio- 
rari.  Judgment  affirmed. 
May  %  1801    By  two  Justices. 

Nuisance.  Private  way.  Parties.  Jurisdiction.  Be- 
fore Judge  Marshall  J.  Clarke.  Fulton  superior  court. 
September  term,  1891. 

By  petition  to  the  recorder's  court  of  the  city  of  At- 
lanta Hall  &  Company  asked  for  an  order  requiring 
Mrs.  Connor  to  abate  an  alleged  private  nuisance  con- 
sisting  of  a  high  solid  plank  fence  erected  by  her  across 
the  entire  south  end  of  an  alley  appurtenant  to  the 
property  of  petitioners  and  other  citizens,  and  running 
south  from  Thurmond  street  to  another  alley  known  as 
Hall's  alley.  It  was  further  alleged  that  the  alley  ob- 
structed had  been  open  and  in  use  for  about  twenty 
years,  has  one  house  fronting  on  it,  and  is  the  way 
usually  travelled  from  Thurmond  street  to  HalFs  alley, 
which  has  houses  fronting  on  it  and  is  a  valuable  ap- 
purtenance to  petitioner's  property.  Mrs.  Connor  ap- 
peared and  resisted  the  application,  first  interposing  a 
plea  to  the  jurisdiction  of  the  court,  which  was  over- 
ruled. (This  recital  appears  in  the  recorder's  answer, 
but  the  record  discloses  nothing  further  on  the  subject.) 
After  a  hearing  the  recorder  "adjudged  that  the  fence 
and  other  obstructions  in  and  to  the  alley,  as  in  plain- 
tiffs' petition  described  and  complained  of,  and  as  shown 
by  the  evidence,  is  and  are  a  nuisance,"  and  ordered 
that  said  fence  and  all  obstructions  to  free  passage  be 
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by  the  defendant  immediately  removed,  and  the  alley  be 
left  open  and  unobstructed,  and  upon  failure  of  the  de- 
fendant to  remove  the  fence  and  other  obstructions 
within  ten  days,  the  marshal  of  the  city  was  ordered  to 
remove  them.  The  defendant,  by  petition  for  certiorari^ 
alleged  that  this  judgment  was  contrary  to  law  and  evi- 
dence ;  that  the  evidence  showed  conclusively  that  the 
fee  simple  title  was  in  the  heirs  at  law  of  Ed.  Connor, 
deceased,  none  of  whom  ^ere  parties  to  this  proceeding 
except  Mrs.  Connor,  and  three  of  whom  are  still  minors, 
and  hence  the  court  had  no  right  to  pass  upon  this  case 
without  first  having  made  all  parties  at  interest  parties 
defendant;  and  further,  that  the  evidence  did  not  show 
title  to  this  property  in  the  plaintiffs,  nor  that  they  had 
a  prescriptive  or  other  right  of  easement  over  the  alley, 
nor  that  they  had  ever  kept  it  in  repair  or  attempted  to 
do  so,  or  in  any  other  way  acquired  any  right  of  way 
through  it.  The  certiorari  was  oyerruled.  The  evidence 
was  voluminous  and  conflicting. 

Simmons  &  Corrigan,  for  plaintiff  in  error. 
J.  A.  Anderson  and  Speairs  &  Roan,  contra. 


Anderson,  administrator,  v.  Cary,  survivor. 

Where,  pending  his  action,  the  plaintiflf  dies,  and  his  administrator 
fails  to  have  himself  made  a  party  within  a  reasonable  time  after 
his  qualification,  the  action  may  be  dismissed  for  want  of  prose- 
cution, and  it  is  no  abuse  of  discretion  by  the  presiding  judge  to 
refuse  to  reinstate  it  on  motion  subsequently  made  by  the  admin- 
istrator. Judgment  affirmed. 
May  2, 1892.    By  two  JusUces. 

Parties.  Practice.  Before  Judge  Van  Epps.  City 
court  of  Atlanta.     September  term,  1891. 

A  motion  was  made  to  have  the  case  of  Crawford 
Monroe  v,  John  Cary,.survivmg  partner  of  John  Cary 
&  Son,  reinstated,  and  to  make  the  administrator  of 
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Monroe  party  plaintiff.  The  original  suit  was  brought 
in  April,  1887.  On  October  12,  1888,  the  death  of 
plaintiff^  was  suggested  of  record.  At  the  call  of  the 
case  in  the  winter  of  1889,  the  court  announced  that  it 
would  be  dismissed  if  parties  were  not  made  by  the 
time  the  case  was  again  reached.  It  was  reached  and 
called  in  the  spring  of  1890,  was  not  answered  to,  and 
was  passed.  There  was  an  attorney  of  record  for  plain- 
tiff*. It  was  reached  and  called  again  October  3,  1890, 
and  not  being  answered  to,  was  dismissed  for  want  of 
prosecution.  The  motion  to  set  aside  the  judgment  and 
reinstate  the  case  was  filed  June  5,  1891.  It  was  not 
stated  in  the  recitals  of  fact  in  this  motion  when  the  ad- 
ministrator of  the  estate  of  plaintiff^  was  appointed,  but 
by  reference  to  the  files  in  the  ordinary's  office  it  appears 
that  he  was  appointed  and  qualified  as  such  administrator 
December  12,  1889.  The  motion  was  denied,  to  which 
the  movant  excepted. 

John  A.  Wimpy,  by  brief,  for  plaintiff'. 
Arnold  &  Arnold,  by  brief,  contra. 


Knox  r.  The  State.  ^^  ^ 


When  duly  pleaded,  an  acquittal  upon  an  accusation  charging  the 
accused  with  the  larceny  of  five  chickens,  the  property  of  Mrs. 
M.  A.  Gu»supp,  is  a  bar  to  a  trial  and  conviction  upon  a  subse- 
quent accusation  charging  him  with  the  same  larceny  of  the  same 
chickens  as  the  property  of  Mrs.  M.  A.  Gossetts,  the  two  accusa- 
tions corresponiHng  in  all  respects  save  as  to  the  name  of  the 
person  in  whom  the  ownership  of  the  chickens  was  laid.  Knight 
V.  The  State,  73  Oa,  804 ;  Ooode  v.  The  State,  70  Ga,  752 ;  Buhter 
V.  The  State,  64  Ga.  504.  Tlie  case  of  Blair  v.  The  State,  81  Ga, 
629,  is  a  less  direct  authority  than  the  foregoing,  on  the  question 
now  ruled,  and  seems  to  involve  no  necessary  conflict  with  those 
cases.  #  JiidgmeiU  revened. 

May  2, 1892.    By  two  Justices. 
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Criminal  law.  Former  acquittal.  Before  Judge 
Westmoreland.  Criminal  court  of  Atlanta.  Septem- 
ber term,  1891. 

Indictment  for  larceny;  plea  of  former  acquittal. 
The  evidence  in  support  of  the  plea  showed,  that  at  the 
same  term  and  before  a  legally  empanelled  jury  the  de- 
fendant was  tried  and  acquitted  upon  a  sufficient  accu- 
sation setting  forth  the  same  charge  as  that  in  the  pres- 
ent case,  the  only  difference  between  the  two  accusations 
being,  that  in  the  former  case  the  ownership  of  the 
stolen  property  was  laid  in  Mrs.  M.  A.  Qussupp,  while 
in  the  present  case  it  is  laid  in  Mrs.  M.  A.  Gossetts. 
After  verdict  of  acquittal  in  the  first  case,  the  State  sub- 
mitted the  present  accusation  for  the  same  theft.  The 
issue  made  by  the  plea  of  former  acquittal  was  sub- 
mitted to  the  judge.  He  found  against  it,  to  which  ruling 
the  defendant  excepted,  having  been  adjudged  guilty. 

F  R.  &  J.  G.  Walker,  for  plaintiff  in  error. 
Lewis  W.  Thomas,  solicitor,  contra. 


NicoLL  V.  East  Tenn.,  Va.  &  Ga.  Railway  Co. 

Inasmuch  as  the  common  carrier  did  not  stipulate  by  special  con- 
tract against  liability  for  his  own  negligence,  even  if  he  could  do 
so  effectively,  the  existence  of  a  special  contract  for  the  shipment 
of  live  stock,  with  certain  stipulations  therein  exempting  the 
carrier  from  liability,  is  no  obstacle  to  the  maintenance  of  an  ac- 
tion of  tort  based  on  his  legal  duty  and  a  breach  thereof  by  neg- 
ligence. The  special  contract  will  be  a  defence  only  in  connec- 
tion with  evidence  showing  that  the  loss  or  injury  complained  of 
was  not  caused  by  the  negligence  alleged.  The  case  of  Bonz  v. 
Central  R,  R.  Cb.,  87  Ga.  463,  construed  in  the  light  of  the  author- 
ities therein  cited,  rules  nothing  to  the  contrary  of  this  holdinj?. 
May  «,  1883.   BytwoJuBtices.  Judgmmt  rever9^l. 

Carriers.  Negligence.  Contracts.  Actions  and  de- 
fences. Before  Judge  Westmoreland.  City  court  of 
Atlanta.     September  term,  1891. 
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NicoU  sued  the  East  Tennessee,  Virginia  &  Georgia 
Railway  Company  for  damages,  alleging :  He  shipped 
from  Franklin,  Kentucky,  via  the  Louisville  &  Nash- 
ville railroad  as  receiving  and  forwarding  carrier,  to 
Eastman,  Georgia,  a  car-load  of  horses,  mules  and  cat- 
tle. The  freight  in  its  course  of  transit  was  delivered 
to  defendant,  sound,  well  and  '<as  in  good  order"  in  At- 
lanta, Ga.,  for  transportation  to  Eastman,  Ga.,  and  by 
the  contract  of  shipment  defendant,  in  consideration  of 
freight  charges  paid  it  by  petitioner,  undertook  to  carry 
the  same  from  Atlanta  to  Eastman  with  all  due  care  and 
diligence  and  without  fault  or  negligence  on  the  part  of 
its  agents.  Defendant  delivered  the  horses,  mules  and 
cattle  to  petitioner  at  Eastman,  and  they  were  so  in- 
jured, bruised  and  damaged  as  to  be  almost  valueless. 
The  injury  to  the  stock  was  described  in  the  declaration. 
All  these  injuries  were  caused  by  the  negligence  and 
carelessness  of  defendant,  and  by  the  rough  treatment 
the  animals  received  at  defendant's  hands  during  the 
course  of  the  shipment  from  Atlanta  to  Eastman.  De- 
fendant was  negligent  in  not  carefully  running  its  trains, 
etc.,  all  to  petitioner's  damage  $1,000. 

During  the  submission  of  evidence  for  plaintiff  it  ap- 
peared that  the  animals  were  shipped  under  a  contract 
in  writing  with  the  Louisville  &  Nashville  Railroad 
Company,  a  special  contract  for  the  transportation  of 
live  stock  at  a  special  rate.  The  defendant  moved  to 
dismiss  the  case  because  it  was  shown  that  there  was  a 
special  contract  in  writing,  and  insisted  that  that  con- 
tract must  be  sued  on.  It  was  agreed  by  counsel  that 
the  point  could  be  settled  at  that  stage  of  the  case.  The 
judge  sustained  the  motion,  upon  the  ground  that  the 
shipment  was  made  under  a  special  contract  and  the 
declaration  was  a  common  law  declaration,  and  instead 
of  the  common  law  liability  the  liability  was  dependent 
upon  the  written  contract.     Plaintiff  excepted.     It  ap- 
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peared  from  the  testimony  for  plaintiff  that  the  stock 
was  loaded  on  the  L.  &  N".  R.  R.,  consigned  to  Eastman 
from  Franklin,  Kentucky  ;  that  it  was  delivered  to  the 
defendant  at  Atlanta  for  transportation  to  Eastman,  and 
when  delivered  in  Atlanta  was  in  good  shape,  hut  when 
it  got  to  Eastman  was  in  very  bad  condition,  etc.;  and 
that  the  person  who  had  charge  of  it  for  plaintiff  de- 
livered the  car-load  to  defendant  at  Atlanta  in  person, 
defendant  making  no  objection  to  their  condition  at  the 
time.  The  written  contract  mentioned  was,  upon  its 
face,  a  contract  between  the  Louisville  &  Nashville  Rail- 
road Company  and  its  connecting  lines,  of  the  first  part, 
and  the  plaintiff  of  the  second  part,  for  the  transporta- 
tion of  one  car  of  stock  from  Franklin,  Kentucky,  to 
Nashville,  Tennessee.  It  purported  to  be  signed  by 
plaintiff  and  by  the  agent  of  the  L.  &  N.  R.  R.  at  Frank- 
lin, Kentucky.  The  consignee  was  stated  to  be  plaintiff, 
and  the  destination  Eastman,  Georgia.  Upon  the  back 
of  the  contract  it  was  called  "Contract  for  transporta- 
tion of  live  stock  .  .  from  Franklin,  Ky.,  Station,  to 
Eastman,  Ga.,  Station";  and  there  was  entered  a  pass 
for  the  owner  to  Chattanooga,  one  of  the  stipulations  of 
the  contract  being  for  free  passage  to  the  owner  or  his 
agent  on  the  tram  with  the  animals.  The  rate  at  which 
the  transportation  was  to  be  made  was  not  given,  but  it 
was  said  to  be  a  special  rate  lower  than  the  regular  rate, 
and  it  was  stipulated  that  in  consideration  the  railroad 
company  would  transport  the  stock  at  this  rate,  and  of 
the  free  passage  of  the  owner  or  his  agent  on  the  train 
with  the  animals,  "  the  said  party  of  the  second  part 
hereby  releases  said  party  of  the  first  part  from  the 
liability  of  a  common  carrier  in  the  transportation  of 
said  animals,  and  agrees  that  such  liability  shall  be  only 
that  of  a  private  carrier  for  hire  ;  and  it  is  further  dis- 
tinctly understood  by  the  parties  hereto  that  all  liability 
of  said  Louisville  &  Nashville  Railroad  Company  as  car- 
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rier  of  said  animals,  shall  cease  at  its  destined  station  if 
on  said  company's  railroad,  or  if  destined  to  a  point  be- 
yond said  company's  railroad,  then  at  said  company's 
station  at  its  terminus,  when  ready  to  be  delivered  to 
the  owner,  consignee,  or  carrier  whose  line  may  con- 
stitute a  part  of  the  route  to  destination.  A.nd  it  is 
further  understood  and  agreed  that  said  party  of  the 
second  part  has  examined  and  found  in  good  order  and 
condition  the  car  or  cars  provided  by  the  said  party  of 
the  first  part  for  the  transportation  of  said  animals,  and 
hereby  accepts  the  same  and  agrees  that  they  are,  as 
thus  provided,  suitable  and  suflicient  for  said  purpose  ; 
and  said  second  party  further  agrees  that  he  will  at  his 
own  expense  provide  such  bedding  or  other  suitable  ap- 
pliances in  said  car  or  cars  as  will  enable  said  animals 
to  stand  securely  on  their  feet  while  in  the  same  ;  and 
said  party  of  the  second  part  hereby  releases  said  party 
of  the  first  part  and  its  connecting  lines  from  all  liability 
for  and  on  account  of  any  and  all  injury  or  injuries 
which  the  said  animals,  or  any  of  them,  may  receive  in 
consequence  of  any  or  either  of  them  being  vicious,  wild 
unruly,  or  weak ;  and  in  consequence  of  any  of  them 
being  killed,  or  maimed,  bruised  or  otherwise  injured; 
and  in  consequence  of  heat,  suffocation,  or  other  ill 
effects  of  being  crowded  in  the  cars ;  and  in  consequence 
of  being  injured  by  the  burning  of  hay,  straw,  or  other 
material  'used  by  the  owner  or  his  agent  for  feeding  or 
bedding  the  said  animals,  or  otherwise ;  and  also  from 
all  damage  or  injury  or  loss,  which  may  be  sustained  by 
reason  of  any  delay  or  detention  in  such  transportation, 
whether  occasioned  by  any  mob,  strike,  or  threatened 
violence  to  person  or  property  from  any  source,  and 
from  any  injury  to  track  or  yards,  and  from  any  and  all 
other  causes,  whether  mentioned  herein  or  not,  and  from 
the  escape  of  any  of  said  animals,  and  for  loss  or  dam- 
age to  said  animals  from  any  cause  or  thing  whatever, 
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not  resulting  from  the   negligence   of  the   agents  or 
servants  of  said  party  of  the  first  part." 

F.  R.  &  J.  G.  Walker,  for  plaintiff. 
DoRSEY,  Brewster  &  Howell,  for  defendant. 


89    264| 
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The  plaintiff  below,  while  an  eraployee  of  the  defendant  railway 
company,  having  sustained  a  per^nal  injury  by  reason  of  its 
negligence,  and  having  thereafter  released  his  right  of  action  for 
such  injury  by  a  contract  of  accord  and  satisfaction  fully  exe- 
cuted, cannot  maintain  an  action  against  the  company  for  induc- 
ing him  to  enter  into  that  contract  and  accept  satisfaction  under 
it  by  fraudulently  persuading  him,  through  its  superintendent 
and  its  employed  physician,  to  believe  that  his  injury  was  not  a 
material  one  and  would  not  be  permanent,  it  not  being  alleged 
that  any  artifice,  trick  or  contrivance  was  used  to  prevent  him 
from  ascertaining  the  true  nature  of  his  injury  and  its  probable 
duration,  these  matters  lying  as  much  within  his  knowledge,  or 
means  of  knowledge,  as  within  the  knowledge  of  the  defendant, 
its  officers,  agents  and  employees.  Judgment  affirmed^ 

May  2, 1802.    By  two  Justices 

Aceord  and  satisfaction.  Fraud.  Before  Judge  Van 
Epps.     City  court  of  Atlanta.     September  term,  1891. 

Hayes  sued  the  railway  company  in  an  action  of  tres- 
pass on  the  case,  for  fraud  and  deceit  in  procuring  an 
accord  and  satisfaction,  as  specified  in  the  declaration. 
At  the  hearing  the  defendant  moved  orally  to  dismiss 
the  action,  and  after  an  amendment  to  the  declaration 
the  motion  was  sustained,  to  which  ruling  plaintiff  ex- 
cepted. The  petition  alleged :  Petitioner  while  a  car- 
coupler  in  defendant's  employment  and  while  in  the 
discharge  of  his  duty  on  January  31,  1887,  was  injured 
by  the  negligence  of  defendant  or  its  agents  or  em- 
ployees. His  leg  was  caught  between  a  car  and  engina 
and  his  knee  seriously  mashed.  He  was  confined  a  con- 
siderable time  to  his  bed,  experienced  great  mental  and 
bodily  pain,  still  continues  to  suffer  and  will  continue  to 
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suffer  the  balance  of  his  life.  Since  the  injury  he  has 
been  unable  to  do  any  considerable  work,  and  is  per- 
manently incapacitated  for  physical  labor  by  more  than 
one  half.  Prior  to  the  injury  he  was  a  laboring  man  in 
sound  physical  health,  about  twenty-seven  or  twenty- 
eight  years  old,  and  capable  of  earning  from  $2.00  to 
$2.50  per  day.  He  was  put  to  the  expense  of  $75  for 
nursing,  etc.  By  reason  of  the  facts  alleged  defendant 
became  liable  to  pay  him  $3,000  or  other  large  sum,  and 
in  default  thereof  to  be  sued  for  said  sum,  and  have 
judgment  against  it  enforceable  by  execution.  But  pe- 
titioner was  ignorant,  unacquainted  with  law  or  the  hu- 
man anatomy,  altogether  illiterate,  entirely  unacquainted 
with  business,  without  means  and  with  no  person  upon 
whom  he  could  depend  for  support.  For  about  six 
weeks,  during  which  he  was  for  the  most  part  confined 
to  his  room,  he  was  dependent  largely  upon  charity, 
and  when  about  to  get  about,  had  no  resource  except  to 
beg  of  defendant,  being  in  suffering  for  food.  He 
thought  all  that  time  that  defendant  was  in  any  event 
bound  to  provide  for  his  wants  and  pay  for  his  lost  time 
during  his  disability,  and  that  this  was  a  custom  and 
obligation  devolving  upon  said  railroad,  independently 
of  any  question  as  to  whose  fault  caused  the  accident. 
He  has  since  learned  that  he  was  wrong  in  this,  but 
such  was  his  ignorance  at  the  time  that  he  was  a  con- 
stant applicant  for  money  and  other  relief  at  the  hands 
of  defendant,  basing  his  application  in  his  own  mind 
upon  this  theory.  Affairs  were  in  this  condition  be- 
tween him  and  defendant  when  the  wrong  was  done  by 
defendant  of  which  he  complains.  Defendant  first  sim- 
ply put  him  off  from  time  to  time,  neither  giving  nor 
refusing  aid.  In  the  meantime,  as  his  wants  and  suffer- 
ings increased,  defendant  deliberately  took  advantage  of 
his  ignorance,  suffering  and  hunger,  to  persuade  him  into 
negotiations  looking  to  a  full  discharge  of  it  from  its 
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liability  for  damages,  upon  payment  to  him  of  a  moiiey 
consideration  therefor.  These  negotiations  proceeded 
to  a  point  at  which  defendant  ascertained  that  he  would 
not  give  such  discharge  until  satisfied  that  his  leg  would 
not  be  materially  injured,  but  would  be  sound  again. 
Defendant  thereupon  deliberately  deceived  him  into  a 
belief  that  such  would  be  the  case,  knowing  at  the  time 
that  such  would  not  be  the  case,  or  at  least  there  was  no 
reason  so  to  believe,  that  petitioner  was  acting  on  the 
belief  induced  by  defendant  that  such  would  be  the  case, 
that  he  was  discharging  it  from  liability  upon  a  consid- 
eration entirely  and  grossly  inadequate  to  the  extent  of 
his  injuries,  and  that  he  would  not  so  discharge  it  but 
for  such  belief;  said  trespass  and  wrong  thus  fraudu- ' 
lently  practiced  upon  him  resulted  in  his  signing  a  writ- 
ten release  discharging  defendant  from  any  and  all  lia- 
bility growing  out  of  the  accident.  The  consideration 
therefor  was  $100,  which  it  paid  him,  well  knowing  at 
the  time  that  he  would  spend  the  same  to  ameliorate  his 
existing  necessities  and  that  he  could  never  reasonably 
hope  to  refund  upon  the  discovery  of  the  fraud  practiced 
upon  him.  He  did  so  spend  the  same,  and  has  never 
since  been  able  to  pay  the  money  back.  By  reason  of 
the  fraud  and  deceit  defendant  damaged  him  the  difter- 
ence  between  the  sum  paid  and  the  damage  which  he 
would  otherwise  have  been  entitled  to  recover. 

He  alleges  the  following  facts  as  an  explanation  suf- 
ficient in  law  to  account  for  his  delay  in  bringing  the 
present  action :  Being  ignorant  and  unacquainted  with 
law  he  relied  wholly  upon  his  attorneys  as  to  the  form 
of  action  to  be  pursued.  Soon  after  learning  that  he 
had  been  deceived  he  sought  legal  aid  in  recovering  his 
rights.  His  counsel  were  bo7}a  fide  of  the  opinion  that, 
under  the  facts  of  the  case,  no  necessity  existed  for  re- 
funding the  money  paid  before  suing  for  the  injury  done 
by  the  accident,  and  accordingly  sued  for  the  original 
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negligence  and  tort.  To  this  action  defendant  pleaded 
the  accord  and  satisfaction,  and  to  this  plea  he  replied 
by  his  evidence  that  said  accord  was  fraudulently  pro- 
cured and  not  binding.  Defendant  joined  issue  on  said 
allegation  of  fraud,  and  the  trial  resulted  in  a  verdict 
for  the  phiintifF.  Subsequently  defendant  moved  for  a 
new  trial,  and,  after  the  motion  was  filed  and  brief  of 
evidence  made  up,  amended  the  motion,  on  February 
23,  1889,  attacking  the  verdict  on  the  ground  that  peti- 
tioner had  never  offered  to  refund  the  $100.  The  mo- 
tion was  denied,  and  defendant  took  a  bill  of  exceptions. 
Petitioner's  counsel  pressed  the  matter  to  a  hearing  at 
the  first  possible  term  of  the  Supreme  Court,  which  court 
determined  that  by  reason  of  failure  of  petitioner  so  to 
tender  the  $100,  his  action  was  not  maintainable.  83  (?a. 
558.  By  custom  at  this  bar  the  party  prevailing  in  an 
action  in  the  Supreme  Court  always  brings  down  the 
remitter  and  has  the  judgment  of  the  Supreme  Court 
entered  as  the  judgment  of  the  court  below.  In  accord- 
ance with  this  custom  petitioner's  counsel  took  no  steps 
in  the  matter  until,  November  8,  1889,  ascertaining  for 
the  first  time  that  defendant's  counsel  was  not  moving 
in  the  matter,  he  immediately  sought  leave  from  the 
court  wherein  the  former  suit  was  located,  to  bring 
down  the  remitter  himself  in  order  to. clear  the  record. 
Upon  obtaining  such  leave,  at  the  earliest  possible  mo- 
ment, on  November  11,  1889,  he  dismissed  said  action 
and  instituted  the  present  in  lieu  thereof. 

B}^  the  second  count  in  his  declaration  he  alleged: 
While  a  car-coupler  of  defendant  and  carefully  attend- 
ing to  the  duties  of  his  position,  he  was  injured  by  the 
negligence  of  defendant's  agents,  and  his  leg  mashed  and 
mangled  in  a  terrible  maimer.  He  was  exercising  all 
due  care  and  caution,  and  his  injury  was  the  result  of 
defendant's  negligence.  The  declaration  then  set  forth 
his  confinement  from  the  injury,  suffering,  age,  earnings. 
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expenses,  etc.,  substantially  as  stated  above.  For  these 
injuries  he  brought  his  action  in  the  city  court  of  At- 
lanta, substantially  in  the  foregoing  language,  to  its 
December  terra,  1889,  "whereby  petitioner  in  considera- 
tion of  $100.00  released  defendant  from  its  liability  for 
said  negligence  and  injury."  He  sought  to  avoid  said 
accord  and  satisfaction  by  showing  a  certain  fraud  prac- 
ticed upon  him  in  order  to  procure  the  accord,  which 
fraud  is  hereafter  set  out.  Defendant  at  the  trial  pre- 
sented no  question  in  reference  to  his  not  having  ten- 
dered the  $100  back  before  commencing  his  action,  and 
made  no  objection  on  that  ground  to  his  evidence  of  fraud. 
After  the  evidence  was  in  and  the  argument  to  the  jury 
was  over,  the  court  submitted  to  the  jury  the  contro- 
verted issues:  whether  petitioner  was  injured  as  alleged 
by  defendant's  negligence,  and  if  so,  how  much,  and 
whether  the  alleged  accord  and  satisfaction  was  pro- 
cured by  fraud  and  deceit  as  claimed  by  petitioner,  and 
if  so,  whether  the  fraud  was  material.  The  court  also 
instructed  the  jury,  if  they  found  for  plaintiff,  to  allow 
defendant  credit  for  the  $100  paid,  and  the  jury  thus  in- 
structed said  plaintiff  was  entitled  to  recover  $2,500. 
Defendant's  motion  for  new  trial  being  refused,  it  car- 
ried  the  case  to  the  Supreme  Court,  where  it  was  ad- 
judged that  petitioner  had  no  right  to  maintain  this 
action,  because  he  had  not  previously  tendered  back  the 
$100,  and  a  new  trial  was  granted.  Petitioner  now 
avers  that  by  these  proceedings  it  has  been  adjudicated 
that,  upon  January  31,  1887,  defendant  injured  and 
damaged  him  as  alleged,  $2,600  and  became  liable  there- 
for, and  that  said  accord  was  fraudulently  procured  by 
a  deceit  practiced  on  him.  And  now,  therefore,  he 
brings  this  action  against  defendant  for  the  damage 
done  him  by  the  fraud  and  deceit,  which  was  as  follows : 
Some  five  or  six  weeks  after  the  accident,  he  being  ig- 
norant, unacquainted  with  law  or  the  human  anatomy, 
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altogether  illiterate,  entirely  unacquainted  with  busi- 
ness, without  means  and  with  no  person  upon  whom  to 
depend  for  a  support,  having  become  able  to  hobble 
about  on  crutches,  went  to  defendant  for  help,  being 
then  actually  suff'ering  for  food.  He  was  at  the  time 
under  the  impression  that  during  his  disability  defend- 
ant was  bound  to  pay  for  his  lost  time,  whether  the  ac- 
cident was  its  fault  or  not.  He  has  since  learned  that 
he  was  wrong  in  this,  but  so  thought  at  the  time  and 
went  for  that  reason.  Taking  advantage  of  his  posi- 
tion and  circumstances,  defendant  fraudulently  deceived 
him  into  accord  by  falsely  pei'suading  him  and  inducting 
him  to  believe  that  his  leg  was  not  permanently  injured 
and  would  be  practically  as  good  as  ever.  By  reason  of 
this  fraud  he  released  defendant  from  its  liability  and 
has  never  since  been  able  to  rescind  the  same  by  paying 
back  the  $100.  The  facts  so  pleaded  are  of  record  in 
this  court,  and  show  that  petitioner  was  entitled  to 
$2,600  damages  originally,  and  that  by  reason  of  the 
alleged  fraud  he  is  entitled  to  $2,500  damages  for  said 
fraud.  He  alleges  that  the  fraud  was  practiced  through 
the  instrumentality  and  agency  of  defendant's  superin- 
tendent and  of  its  surgeon  who  attended  plaintiff  after 
the  injury  and  had  negotiated  himself  into  the  confi- 
dence of  plaintiff,  and  in  both  of  whom  plaintiff'  reposed 
peculiar  confidence  ;  all  of  said  attendance  and  acts  hav- 
ing been  procured  by  defendant.  The  declaration  was 
filed  November  12,  1889. 

The  motion  to  dismiss  was  upon  the  grounds :  (1) 
the  declaration  affirmatively  disclosed  that  no  effort  had 
been  made  by  plaintiff  to  rescind  the  contract  of  accord 
and  satisfaction,  by  paying  back  or  offering  to  pay  back 
the  money  alleged  to  have  been  received  by  plaintiff 
from  defendant  in  pursuance  thereof;  (2)  the  fraud 
alleged  consisted  in  representations  of  a  future  matter, 
or  a  mere  opinion  or  expression  of  hopeful  anticipation 
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in  reference  to  the  plaintiffs  future  recovery ;  and  (3) 
the  petition  disclosed  affirmatively  that  the  cause  of  ac- 
tion was  barred  by  the  statute  of  limitations. 

Hooper  Alexander  and  W.  T.  Turnbull,  for  plaintiff. 
Dorset,  Brewster  &  Howell,  for  defendant. 


Chambers  v,  Gardner. 

In  an  action  for  the  recovery  of  personal  property,  the  controlling 
issue  being  whether  or  not  the  plaintiff  was  defrauded  in  an  ex- 
change of  horses,  it  was  error  for  the  court,  in  charging  the  jury, 
to  assume  that  the  fraud  had  been  established  by  the  evidence, 
that  being  a  question  of  fact  for  determination  by  the  jury. 
May  2, 1892.    By  two  Justloes.  Judgment  rererted. 

Fraud.  Charge  of  court.  Before  Judge  Van  Epps. 
City  court  of  Atlanta.     September  term,  1891. 

Gardner  sued  Chambers  for  the  recovery  of  a  certain 
horse  alleged  to  be  of  the  value  of  $150,  to  which  peti- 
tioner claimed  title.  The  jury  found  for  Gardner  $150, 
the  proved  value  of  the  horse,  and  $45  one  month*8 
hire,  with  costs.  Defendant's  motion  for  new  trial  was 
overruled,  and  he  excepted.  One  of  the  grounds  of  the 
motion  was,  that  the  court  erred  in  charging:  "In  this 
case  the  evidence  is  undisputed.  You  will  therefore 
look  into  the  evidence  and  ascertain  the  value  of  the 
horse  at  the  time  of  the  conversion,  and.  this  amount 
you  will  find  against  the  defendant,  together  with  its 
reasonable  hire  from  the  date  of  the  conversion  ;  but 
inasmuch  as  the  plaintift*  has  waived  the  hire,  except 
as  to  one  month,  you  will  restrict  it  to  that  month, 
finding  such  a  sum  as  will  be  reasonable  for  its  hire 
during  that  time."  It  was  alleged  that  this  charge  was 
error,  because,  the  case  sounding  in  tort,  the  court  had 
no  right  to  direct  a  verdict,  and  the  statements  in  the 
charge  were  an  expression  by  the  court  of  an  opinion 
on  the  evidence ;  the  evidence  introduced  by  plaintiflF 
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was  insufficient  to  authorize  the  court  to  direct  a  ver- 
dict; and  the  case  made  by  plaintiff  was  not  a  case  of 
trover  as  sued  for,  but  was  a  case  of  breach  of  warranty, 
and  the  court  should  so  have  instructed  the  jury. 

The  plaintiff  was  the  only  witness.  He  testified:  He 
owned  the  horse  sued  for,  which  was  afraid  of  the  cars, 
and  he  wanted  to  trade  him  for  a  gentle  one.  Defend- 
ant came  by  his  house  early  on  the  morning  of  May  12, 
1890,  driving  a  fine  looking  chestnut  sorrel  horse,  and 
said  he  understood  plaintiff  had  a  horse  to  trade. 
Plaintiff  told  defendant  that  he  had  a  horse  that  was 
very  high  strung  and  afraid  of  the  cars,  and  would  like 
to  get  a  gentle  horse,  and  defendant  said  his  was  gentle 
and  would  suit  plaintiff.  Plaintiff  had  him  drive  his 
horse  up  and  down  the  street  several  times,  and  he 
seemed  to  move  all  right;  and  plaintiff  said  to  him,  he 
knew  but  little  about  horses,  their  diseases,  and  asked 
him  if  the  horse  was  sound  and  all  right,  and  he  said 
he  was.  Plaintiff  discovered  something  wrong  with 
the  horse's  nose,  and  he  said  that  was  caused  from 
slipping  the  halter.  Plaintiff  asked  him  $15  to  boot ; 
defendant  said  he  could  only  swap  even  ;  plaintiff  led 
the  horse  into  his  stable,  and  defendant  drove  off*  with 
plaintiff's  horse.  In  about  twenty  minutes  plaintiff 
went  out  to  hitch  up  the  sorrel  horse,  and  found  him  so 
stiff  he  could  hardly  get  him  out  of  the  stable.  When 
put  in  there  he  had  been  driven  until  he  was  warmed 
up.  After  so  long  a  time  plaintiff  got  him  hitched  up 
and  drove  to  where  he  saw  defendant,  and  told  him  the 
horse  was  stiff  and  worthless  and  not  sound,  and  then 
and  there  offered  the  horse  back  and  demanded  his 
(plaintiff"' s)  horse  of  defendant.  Defendant  said  a  trade 
was  a  trade,  and  refused  to  let  plaintiff  have  plaintiff's 
lioi'se.  The  horse  was  unsound  and  diseased.  Plaintiff 
carried  the  sorrel  back  home,  and  next  day  instituted 
this  suit.     In  the  meantime,  on  May  13th,  the  sorrel 
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horse  was  levied  on  under  an  execution  against  defend- 
ant (which  with  the  entries  upon  it  was  introduced  in 
evidence)  and  taken  away,  and  plaintift*  has  never  seen 
hnn  since.  Plaintiff's  horse  was  worth  $160,  and  was 
worth  for  hire  $45  a  month,  and  plaintiff  was  without 
a  horse  but  a  month. 

Mayson  &  Hill,  by  brief,  for  plaintiff  in  error. 
R.  J.  Jordan,  by  brief,  contra. 


Houston  et  al.  v.  The  Gate  City  Street  Railroad  Co. 

Whether  a  person  who  attended  a  child  in  boarding  a  street-car  on 
a  particular  occasion,  for  the  purpose  of  placing  upon  the  car 
small  packages  which  the  child  was  to  have  in  charge,  had  fre- 
quently before  done  the  same  thing  at  the  same  place  when  the 
same  driver  of  the  car  was  on  duty,  is  admissible  evidence  as  tend- 
ing to  show  that  the  person  on  this  particular  occasion  intended 
to  get  off  after  depositing  the  packages,  as  she  had  done  on  the 
previous  occasions,  and  did  not  intend  to  remain  on  board  so  as  to 
justify  the  driver  in  starting  the  car  suddenly  while  she  was  en- 
gaged in  getting  off.  It  being  the  duty  of  the  driver  (there  being 
no  conductor)  to  take  notice  of  all  persons  entering  the  car,  his 
knowledge  that  the  plaintiff  did  enter  it  in  this  instance  might 
be  inferred ;  and  if  he  knew  that  she  had  withdrawn  from  the 
car  and  alighted  in  numerous  previous  instances  under  like  cir- 
cumstances, it  could  be  inferred  that  he  knew  or  ought  to  have 
known  that  such  was  her  intention  on  the  occasion  in  question. 
The  court  erred  in  excluding  evidence  of  the  previous  instances, 
and  consequently  in  granting  a  nonsuit.  Judgment  reversed. 

May  16,  18<»2.    By  two  Justices. 

Street  railroads.  Negligence.  Evidence.  Nonsuit. 
Before  Judge  Van  Epps.  City  court  of  Atlanta.  Sep- 
tember term,  1891. 

An  action  was  brought  by  Lucretia  Houston  and  her 
husband  against  the  street  railroad  company  for  dam- 
ages arising  from  personal  injuries  to  her.  A  nonsuit 
was  granted,  and  upon  this  ruling  is  the  main  assign- 
ment of  error.  Exceptions  were  taken  also  to  the  re- 
jection of  testimony,  and  these  will  be  noted  further  on. 
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The  declaration  alleged  that,  about  six  o'clock  in  the 
afternoon  of  March  29,  1890,  Lucretia  Houston  was  on 
the  defendant's  car  seating  a  small  boy  with  a  tray  of 
provisions  to  be  carried  by  the  car,  which  was  her  cus- 
tom and  6o  known  to  be  by  the  defendant's  agents  and 
servants;  that  the  driver  of  the  car  stopped  to  allow 
her  to  put  the  boy  and  tray  on  the  car  and  put  his  fare 
in  the  box,  which  was  her  custom  and  which  custom 
was  known  to  defendant's  agents  and  servants ;  and 
that,  while  she  was  in  the  act  of  leaving  the  car  and 
before  she  had  put  her  foot  on  the  street,  the  driver, 
though  knowing  that  she  was  in  the  act  of  leaving  the 
car  and  that  it  was  her  purpose  when  she  got  on  to  de- 
posit the  boy  and  tray  and  then  get  off,  instead  of  giving 
her  time  to  leave  the  car,  suddenly  and  violently  started 
it  without  warning  or  notice  to  her,  and  threw  her  into 
the  street,  whereby  she  was  seriously  injured.  The 
ground  on  which  the  nonsuit  was  granted  was,  that  there 
was  no  evidence  that  the  driver  in  this  instance  knew  she 
intended  to  get  off  before  the  car  resumed  its  journey, 
nor  that  he  knew  she  was  engaged  in  an  attempt  to 
get  off  when  it  did  resume  it. 

In  the  testimony  of  Lucretia  Houston  the  following 
appears :  "I  will  be  47  years  old  on  the  4th  day  of  Oct., 
1891-  On  the  29th  day  of  March,  1890, 1  was  cooking 
for  Lizzie  Alexander  on  Wheat  st.  She  was  running 
a  restaurant,  and  furnished  meals  to  four  young  men. 
,  .  The  meals  were  sent  on  Saturday  nights.  About 
6  o*clock  in  the  evening  on  the  29th  of  March,  1890,  I 
waved  down  the  driver  of  a  street-car  in  front  of  the 
restaurant,  for  the  purpose  of  putting  the  buckets  that 
contained  the  meals,  and  a  little  boy  .  .  about  eleven 
years  of  age,  on  the  car.  The  meals  were  to  be  carried 
.  .  by  the  little  boy.  I  had  put  these  meals  and  the 
little  boy  on  the  car  once  or  twice  before.  I  had  put 
him  on  mighty  nigh  every  Saturday  evening.     The  Sat- 

v89.L<» 


Digitized  by  VjOOQ IC 


274        Houston  v.  Gate  City  Railroad  Co.     [89  Ga. 

urday  evenings  that  I  did  .not  put  him  on,  Lizzie  Alex- 
ander or  Henrietta  Perry  did  it.  I  went  out  for  that 
purpose.  I  knew  the  driver  of  that  street-car.  He  was 
boarding  at  the  restaurant  at  the  time,  and  I  had  put 
the  boy  and  the  buckets  on  that  car  exactly  like  I  did 
that  Saturday  night.  I  was  not  going  to  go  myself  but 
was  going  to  put  the  boy  on  the  car  and  get  oft",  which 
was  my  usual  custom,  and  the  driver  knew  it.  As  I 
was  just  leaving  and  was  about  to  step  down,  the  driver 
struck  the  mules  and  they  moved  off.  I  was  getting  off 
the  back  platform,  the  way  I  went  in  at  with  the 
victuals.  I  waved  him  down  and  he  passed  by  me,  and 
when  he  stopped  I  got  on  at  the  back  end.  He  stopped 
the  car  still  before  I  got  on.  Wlien  I  got  on  I  had  the 
bucket  in  my  hand,  nothing  else.  I  put  the  bucket  and 
the  boy  on  the  car,  the  boy  going  in  ahead  of  me.  I 
set  the  bucket  down  in  the  ^ar  and  turned  to  go  out. 
As  I  went  to  make  the  step  down  I  was  thrown  off  and 
injured.  .  .  I  put  the  boy  on  the  car  with  the  pro- 
visions to  send  it  .  .  like  I  always  does  on  Saturday 
nights,  and  when  I  turned  round  to  come  out  the  driver 
struck  the  mules  and  throwed  me.  .  .  I  had  my 
hand  on  the  back  dashboard  and  was  putting  this  foot 
to  the  ground,  and  just  as  this  foot  hit  the  ground 
the  driver  struck  the  mules,  and  that  throwed  me  off 
kind  of  sidewise  like.  The  right  foot  was  on  the  step. 
.  .  .  When  I  went  into  the  car  I  had  nothing  on 
my  head.  Mr.  Christian  was  driving  the  car.  He  saw 
me  and  I  saw  him.  .  .  He  was  driving  it  when  I  first 
went  there  [five  or  six  months  previously],  and  I  had 
been  sending  meals  •  .  ever  since  I  had  been  at  the 
restaurant.  Sent  them  only  every  Saturday  night.  The 
meals  were  generally  put  on  Mr.  Christian's  car,  No.  5, 
nigh  every  time.  .  .  I  went  to  put  the  meals  on  the 
car  with  the  buckets,  and  just  as  I  went  inside  and  made 
the  boy  sit  down,  and  as  I  went  to  go  out  and  was  in 
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the  act  of  making  the  stop  down  and  put  this  foot  to 
the  ground,  the  driver  struck  the  mules  and  throwed 
me  oif.  I  had  two  buckets  and  a  coftee-pot.  I  put  them 
down  just  inside  the  door,  on  the  right-hand  side  of  the 
door,  the  side  that  the  restaurant  was  on.  The  boy  paid 
his  fare  himself.  I  saw  him  do  so  before  I  set  the 
buckets  down.  When  he  came  back  to  where  the 
buckets  were,  I  was  standing  waiting  at  the  door  so  I 
could  give  him  the  coffee-pot,  and  when  he  sat  down  I 
handed  it  to  him  and  turned  round  to  go  out.  I  did 
not  sit  down.  There  was  only  one  step  from  the  top  to 
the  ground.  As  I  left  the  car  my  right  hand  was  on 
the  iron,  the  dashboard,  and  my  left  was  down  by  my 
side.  I  was  just  fixing  to  make  the  step  on  the  ground 
when  he  struck  the  mules.  The  car  just  passed  the 
door,  and  I  signalled  to  him  and  he  stopped,  and  then  I 
got  on.  Mr.  Christian  was  standing  on  the  front  part 
of  the  car  as  I  got  in  the  back  part.  The  entire  car  was 
between  us.  I  heard  him  when  he  struck  the  mules, 
did  not  hear  him  say  anything  to  them.  Did  not  ring 
the  bell,  did  not  say  anything  to  him  at  all  to  stop  be- 
cause I  knowed  he  knowed  I  was  on  there.  .  .  The 
car  stood  there  long  enough  for  the  boy  to  go  and 
pay  his  fare  and  come  back.  .  .  On  every  occasion  I 
sent  the  meals  on  Mr.  Christian's  car.  I  selected  his 
car  because  we  knowed  him  generally  better  than  the 
rest,  and  he  has  been  to  his  meals  there  most.  .  . 
The  car  was  a  shut  up  car,  made  of  wood  and  iron,  door 
at  each  end,  glass  windows  in  each  door;  both  sides  had 
glass  windows.  Could  see  through  the  car.  I  could 
see  the  driver  from  the  back  platform,  and  he  could  see 
from  the  front  platform  to  the  back  platform.  Could 
see  through  from  one  platform  to  the  other." 

In  the  testimony  of  the  little  boy  appear  these  state- 
ments :  "When  Lucretia  stepped  on  the  street-car  she 
put  the  bucket  inside  the  car,  and  when  she  turned 
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round  to  get  oft,  that  man  struck  the  mules  and  made 
them  get  up  and  threw  her  off:  .  .  I  was  sitting 
down  inside  the  car  when  he  struck  the  mules.  I  was 
not  in  there  no  time.  When  I  went  in  I  sat  down.  I 
put  in  the  fare  after  I  sat  down,  in  the  box  next  to  the 
driver.  .  .  I  had  been  going  with  the  suppers  .  . 
on  Saturday  nights  almost  all  the  year,  and  I  generally 
got  on  Mr.  Christian's  car.  It  looked  like  every  time 
when  I  would  go  to  catch  a  car  I  would  catch  his  car. 
Mrs.  Houston  generally  put  me  on  the  car.  She  would 
just  take  me  by  the  hand  and  lift  me  on  the  car,  and 
she  would  put  the  buckets  and  coffee-pots  on.  On  the 
night  the  man  struck  the  mules  she  did  not  stay  on  the 
car  two  minutes.  She  usually  did  not  stay  there  no 
time.  .  .  The  car  did  not  stop  after  she  was  thrown 
off*.  The  car  was  going  fast  when  she  waved  it  down. 
When  the  driver  hit  the  mules  they  started  off  fast  and 
went  to  trotting.  .  .  The  street  was  lighted.  .  It 
was  an  electric  light.  •  .  She  put  me  on  the  car  first ; 
helped  me  by  my  hand.  She  reached  her  hand  in  and 
set  the  bucket  and  coffee-pot  down,  and  she  turned  to 
get  off,  and  Mr.  Christian  struck  the  mules  and  made 
them  get  up  and  threw  her  off'.  .  She  had  the  bucket 
and  the  coffee-pot  both  in  her  left  hand.  She  was 
standing  on  the  platform.  She  reached  her  left  hand 
round  and  put  them-  on  the  floor.  When  I  first  went  in 
I  sat  down  and  jumped  up  and  put  the  nickel  in  the 
box.  .  .  I  did  not  sit  there  a  minute  before  I  put  the 
nickel  in.     .     .     " 

Lizzie  Alexander  testified :  "On  this  Saturday  night 
a  man  by  the  name  of  Christian  was  driving  the  car. 
She  waved  him  down  and  stopped  him  and  put  the  boy 
on,  and  he  paid  his  fare.  She  had  the  buckets  in  her 
hand.  I  then  turned  round  from  the  door  and  went 
back  into  the  kitchen  after  the  car  stopped  and  she  put 
the  boy  on,  and  she  did  not  come  right  back,   and  I 
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needed  her,  and  I  went  to  the  door  to  see  what  was  tlie 
matter,  and  I  went  to  the  door  and  she  was  leaning 
against  the  post,  and  I  asked,  'What  is  the  matter  V 
She  could  not  speak,  and  I  said,  *What  is  the  matter  V 
and  she  said,  'Don't  take  hold  of  my  arm ;  my  arm  is 
hurt.'  "  On  objection  this  last  statement  was  excluded ; 
and  the  court  also  refused  to  allow  Lucretia  Houston  to 
testify  what  she  stated  to  Lizzie  Alexander  just  after 
Lizzie  had  assisted  her  into  the  restaurant  and  asked 
how  she  was  hurt.  The  plaintiffs  insist  that  each  of 
these  statements  was  competent  as  part  of  the  res  r/esfre. 
The  court  refused  to  allow  Lizzie  Alexander  to  testify 
what  length  of  time  Christian  had  been  driving  the  de- 
fendant's car.  The  plaintiffs  contend  that  the  testimony 
was  competent  as  a  fact  or  circumstance  tending  to  show 
knowledge  on  the  part  of  defendant's  servant  that  Lu- 
cretia Houston  went  on  his  car  for  a  special  purpose, 
and  intended  to  get  off  before  he  started  the  car.  A 
like  assignment  of  error  is  made  upon  the  exclusion  of 
the  testimony  of  the  little  boy,  that  Lucretia  Houston 
"usually  got  on  and  off  the  hind  end"  of  the  car.  For 
the  same  reason  the  plaintiffs  except  to  the  exclusion  of 
the  testimony  of  Lucretia  Houston,  given  on  cross-ex- 
amination, that  the  reason  she  did  not  ring  the  bell  or 
speak  to  the  driver  to  stop  was,  that  she  knew  he  knew 
she  was  on  the  car. 

Westmoreland  &  Austin,  for  plaintiffs. 
John  L.  Hopkins  &  Son,  for  defendant. 

Watts  v.  The  Richmond  &  Danville  Railroad  Company. 

Where  by  mutual  consent,  evidenced  by  practice  and  by  acquies- 
cence therein  with  knowledge  on  the  part  of  the  superintending 
officers,  two  railway  companies  having  their  tracks  adjacent  and 
parallel,  on  some  of  which  cars  in  large  numbers  are  habitually 
left  standing,  permit  the  watchmen  employed  by  the  companies 
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res|>ectively  to  walk  and  stand  upon  the  unoccupied  tracks  of 
each  other,  including  the  main  lines,  for  the  purpose  of  examin- 
ing the  standing  cars  with  a  view  to  take  and  report  the  initials 
and  numbering  inscribed  thereon,  a  watchman  while  so  employed 
and  deporting  himself  in  the  usual  way  recognized  as  fit  and 
proper  by  both  companies,  is  not  a  trespasser  upon  the  track  of 
the  company  which  did  not  employ  him,  any  more  than  he  is  a 
trespasser  upon  the  track  of  his  own  company.  He  is  not  a  tres- 
passer at  all.  And  if,  by  the  negligent  and  too  rapid  running  of  a 
train  of  the  other  company,  he  is  suddenly  stricken  and  injured, 
failing  to  protect  himself  in  consequence  of  his  attention  being 
occupied  with  his  duties,  it  is  a  question  for  a  jury  whether  under 
all  the  cinmmstaiices  he  could  have  avoided  the  consequences  of 
the  company's  negligence  by  the  exercise  of  ordinary  diligence. 
If  he  could  not,  he  might  ref^over  ;  but  if  he  could,  he  would  have 
no  cause  of  action.  The  court  erred  in  granting  a  nonsuit.  Geor* 
gia  Railroad  v,  Pittman,  73  Gn.  325.  Judgment  reversed. 

May  16, 1892.    By  two  Justices. 

Railroads.  Negligence.  Nonsuit.  Before  Judge 
Van  Epps.  City  court  of  Atlanta.  December  term, 
1891. 

Watts  sued  the  Richmond  and  Danville  Railroad 
Company,  as  lessee  of  the  Georgia  Pacific  Railway  Com- 
pany, for  damages  from  personal  injuries.  A  nonsuit 
was  granted,  and  Watts  excepted.  Prom  his  testimony 
and  that  of  one  Jones  who  was  with  him  at  the  time  of 
the  casualty  and  was  himself  hurt,  the  following  ap- 
pears:  They  were  night-watchmen  for  the  Western  & 
Atlantic  railroad,  and  were  on  duty  between  the  Emma 
street  crossing  in  the  city  of  Atlanta,  and  the  Bell  wood 
crossing  just  outside  the  city.  They  were  within  the 
city  limits,  about  150  yards  from  Emma  street,  and  about 
400  yards  from  Bellwood  crossing.  It  was  about  11 
o'clock  at  night.  Watts  was  taking  the  numbers  of 
cars  for  the  W.  &  A.  road.  The  numbers  of  cars  are  on 
the  sides  near  the  top.  He  had  to  take  the  initials  of 
the  cars,  their  numbers  and  class,  which  he  wrote  down 
on  paper.  He  had  a  lantern.  He  was  standing,  at  the 
time  defendant's  train  struck  him,  on  the  Georgia  Pa- 
cific main  track.     He  could  not  take  the  numbers  with- 
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out  standing  there,  because  that  track  and  the  track  of 
the  W.  &  A.,  on  which  were  the  cars  of  which  he  was 
taking  the  numbers,  are  so  close  together  that  one 
could  not  go  between  and  take  the  numbers ;  and  he 
could  not  stand  on  the  other  side  of  the  Georgia  Pacific 
track  and  see  the  numbers.  When  he  was  struck  he 
had  taken  the  number  of  one  car,  and  had  just  turned 
and  started  towards  the  city,  the  direction  from  which 
the  train  which  struck  him  approached,  to  the  next  car. 
lie  got  no  warning.  There  was  no  bell  rung,  nor  whistle 
blown.  The  train  which  struck  him  was  not  on  time, 
and  was  running  from  20  to  25  miles  an  hour.  The  en- 
gineer could  have  seen  a  man  on  the  track,  at  the  point 
in  question,  50  or  75  yards  ahead  of  him,  and  if  Watts  had 
been  on  the  k)okout  for  the  train  he  could  have  seen  it 
for  that  distance,  but  at  the  time  a  W.  &  A.  train  was 
coming  in  up  grade  and  making  a  noise.  Before  Watts 
was  struck  he  saw  the  train  which  struck  him  about  10 
or  12  steps  away,  and  tried  to  jump,  but  did  not  succeed 
because  the  engine  was,  running  too  fast.  As  night 
watchman  he  took  the  numbers  of  the  cars  and  watched 
the  cars  to  keep  them  from  being  broken  open,  his  beat 
commencing  at  Emma  street  and  extending  below  Bell- 
wood  crossing.  At  times  Jones  did  talk  to  him  when 
he  was  not  taking  the  numbers  of  the  cars.  Plaintiff 
got  the  lantern  from  a  little  railroad  house  of  the  W .  & 
A.,  which  was  across  the  Georgia  Pacific  track  on  the 
Georgia  Pacific  side,  and  the  watchmen  had  to  cross  the 
Georgia  Pacific  track  up  in  that  neighborhood  to  get 
things  out,  and  always  crossed  the  track  to  get  them. 
Watt«  was  using  the  lantern  for  the  purpose  of  writing 
the  numbers  of  the  cars  on  a  list.  The  main  line  track 
in  question  was  used  by  both  the  Georgia  Pac^ific  and 
East  Tennessee  roads  and  a  number  of  trains  passed 
over  it,  about  one  an  hour.  The  place  where  plaintiff* 
was  hurt  was  a  public  place  for  night  watchmen  and 


Digitized  by  VjOOQlC 


280  Watts  v.  R.  &  D.  Railroad  Co.      [89  Ga. 

railroad  men  of  the  Georgia  Pacific  and  W.  &  A.,  and 
there  were  many  of  them  along  there,  and  a  number  of 
tracks  of  both  roads.  It  was  an  agreement  between  the 
watchmen  of  the  W.  k  A.  and  the  Georgia  Pacific  to 
"reciprocate  watching  courtesies,"  that  is,  the  W.  &  A. 
watchmen  would  watch  the  G.  P.  cars,  and  ince  versa. 
At  the  point  in  question  the  tracks  were  about  8  feet 
apart ;  cars  would  extend  over  about  4  feet,  thus  leav- 
ing about  4  feet  clear.  Jones  did  not  see  the  approach- 
ing train  until  it  was  within  10  or  12  feet,  and  only  saw 
it  then  because  they  had  turned  to  go  to  another  car. 
When  he  saw  the  engine  he  tried  to  get  out  of  the  way, 
but  could  not  becaur^e  it  was  running  too  fast. 

One  witness  testified :  He  was  on  the  engine  when  it 
struck  plaintiff  and  Jones.  When  they  were  struck  he 
was  sitting  on  the  fireman's  side,  and  the  fireman  was 
in  the  gangway  stirring  up  his  fire  or  doing  something, 
and  did  not  see  them  struck.  Witness  saw  them  about 
75  yards  before  they  were  struck,  but  nobody  did  any- 
thing to  stop  the  engine.  lie  just  holloed,  "Lord, 
yonder  is  two  men!"  and  by  that  time  the  engine  had 
hit  them  and  gone  by.  The  engine  was  running  at  the 
rate  of  25  or  35  miles  an  hour.  No  bell  was  rung  nor 
whistle  blown,  nor  any  alarm  given.  The  engineer 
reached  for  his  whistle,  but  by  the  time  he  reached  it 
they  had  been  struck.  The  train  was  about  four  hours 
late,  and  no  signal  was  given  as  the  Emma  street  cross- 
ing was  neared,  or  between  that  crossing  and  the  next, 
although  between  these  crossings  there  was  a  blow-post. 
The  engineer  did  not  check  or  keep  checking  the  en- 
gine before  reaching  either  of  the  crossings.  To  take 
the  numbers  of  the  cars  on  the  storage  track  one  would 
have  to  stand  on  the  main  line  of  the  Georgia  Pacific. 
Witness  saw  the  light  which  plaintifl[*  had,  and  any  one 
who  looked  from  the  engine  could  have  seen  it.  If  the 
train  had  been  going  12  miles  an  hour,  it  could  have 
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been  stopped  in  100  feet;  if  6  miles  an  hour,  in  30 
feet.  When  witness  first  saw  plaintiff  and  Jones,  they 
were  standing  in  the  middle  of  the  track  sidewise  to  the 
ei>gine,  looking  up  on  the  cars,  and  appeared  to  be  writ- 
ing. Employees  are  accustomed  to  use  that  track  at 
night.  Railroad  men  were  allowed  to  go  through  the 
Georgia  Pacific  yard  at  any  time  of  night,  etc.  An- 
other witness  testified  that  the  train  was  running  25  or 
85  miles  an  hour,  and  no  signal  was  given ;  that  it  is 
customary  to  take  down  the  numbers  of  the  cars  on  the 
south  side,  because  they  are  marked  on  that  side,  and  in 
taking  those  numbers  one  cannot  well  stand  between 
the  Georgia  Pacific  and  the  storage  track  of  the 
W.  &  A.,  as  it  is  so  close  one  would  have  to  look  straight 
up,  and  the  lantern  would  not  give  sufficient  light,  and 
if  he  got  on  the  other  side  of  the  main  line  the  light 
would  be  too  dim,  and  so  he  would  have  to  stand  on  the 
Georgia  Pacific  main  line ;  that  the  W.  &  A.  freight- 
train  was  making  a  "heap  of  fuss";  a  train  heavily 
loaded  coming  up  grade  makes  a  terrible  racket;  that 
if  one  were  right  by  a  train  coming  up  grade  it  would 
cut  him  off  from  hearing  a  train  going  down  grade  (de- 
fendant's train  was  going  down  grade);  that  at  the 
place  where  plaintiff'  was  struck  a  number  of*  employees 
were  in  the  habit  of  going  up  and  down  the  track  to 
and  from  their  work  at  night;  that  at  that  point  one 
standing  in  the  middle  of  the  Georgia  Pacific  track  and 
looking  towards  the  city,  could  see  about  one  hundred 
yards  down  the  track,  and  could  see  an  engine  headlight 
further  than  100  yards  ;  that  it  does  not  necessarily  re- 
quire two  men  to  take  the  numbers  of  the  cars,  but  at 
night  it  is  more  convenient,  for  one  man  can  hold  the 
light  and  the  other  go  along  taking  numbers.  The 
assistant  superintendent  of  the  W.  &  A.  railroad  testi- 
fied :  The  greater  portion  of  the  Georgia  Pacific  track 
in  Atlanta  was  laid  within  the   marks   or   boundaries 
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of  the  W.  &  A.  railroad,  that  portion  between  Bellwood 
crossing  and  Emma  street  varying  from  three  to  five 
feet.     Where   plaintiff  was   hurt   the    Georgia  Pacific 
track  was  on  the  regular  right  of  way  of  the  W.  4;  A. 
railroad.     It  was  a  common  practice  of    the  two  roads 
to  go  on  each  other's  tracks  to  hunt  for  cars  or  to  get 
numbers,  particularly  the  main  line  where  they  were 
generally   open.     The  side-tracks  at  that  time  of  the 
year  were  badly  crowded  with  cars.     It  was  the  common 
practice  to  walk  down  the  tracks  to  get  the  numbers  of 
the  cars,  and  almost  absolutely  necessary  to  walk  on 
some  other  track  besides  those  the  cars  were  on.     It  was 
the  practice  all  the  time  of  both  roads.     As  assistant 
superintendent  witness  knew  that  the  practice  existed, 
and  did  it  time  and  again  himself,  and  the  Georgia  Pa- 
cific people  knew   of  it.     The   Georgia   Pacific   yard- 
master,  Turner,  who   managed  the  handling   of  cars, 
knew  of  it ;   witness  had  seen  him  down  there  very 
often ;  the  local  agent  of  the  Georgia  Pacific,  who  had 
charge  of  the  tracks  and  their  use  in  handling  the  train, 
did  not  go  down  these  tracks,  but  saw  "us"  down  there 
very  often,  and  witness  had  met  him  there  and  talked 
about  the  condition   of  aftairs  there,  and  in  regard  to 
using  each  other's  tracks.     There  was  a  practice  for  the 
roads  to  use  the  tracks  of  each  other  for  storing  cars 
where  there  were  vacant  spaces,  but  these  transactions 
generally  took  place  nearer  the  city  and  not  at  Emma 
street,  Bellwood  or  beyond.     At  the  point  of  this  acci- 
dent there  was  no  transaction  of  business,  and  witness 
in  his   testimony   was   talking   about   Simpson    street, 
which  was  about  1,500  yards  away.     It  was  a  common 
practice  for  the  employees  of  one  road  to  go  on  to  the 
track  of  the  other  to  transact  business,  for  the   reason 
that  the  main  line  was  generally  pretty  clear  of  cars. 
In  the  night-time  an  employee  with  a  good  lantern,  if 
on  the  other  side  of  the  Georgia  Pacific  track,  could 
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read  the  numbers  of  the  cars,  looking  across  the  main 
line  of  the  Georgia  Pacific.  The  duty  imposed  upon 
watchmen  by  the  W.  &  A.  was  to  take  the  numbers  of 
cars,  and  they  were  expected  to  look  at  each  car  and  to 
examine  the  seals.  Examining  the  seals  at  night  in- 
volved the  going  up  to  the  door,  and  they  would  have  to 
take  a  lap  tern  and  go  to  the  car-door  to  get  the  seal,  the 
number  of  the  seal  and  its  condition,  and  in  getting  the 
seal  the  watchman  was  expected  to  take  the  number  of 
the  ears ;  this  was  to  see  that  the  car  was  not  broken 
open  when  received.  A  seal  is  made  of  lead  about  the 
size  of  a  nickel,  and  impressed  with  the  number  and 
initial  of  the  road  sealing  it.  It  is  not  possible  at  night 
to  get  this  number  without  getting  right  up  to  it.  It 
would  be  necessary  for  the  watchman  to  walk  down 
immediately  next  to  the  cars  and  take  seal  after  seal  as 
he  went  along,  and  examine  it.  He  could  not  walk 
upon  the  main  line  of  the  Georgia  Pacific  and  do  that. 
If  a  freight-train  of  the  W.  &  A,  were  coming  into 
town  at  the  speed  usually  run  by  freight-trains  on  the 
W.  &  A.  at  that  point,  and  the  Georgia  Pacific  was  com- 
ing out  at  25  or  30  miles  an  hour,  and  the  W.  k  A. 
were  abreast  of  the  watchman,  he  would  hardly  hear 
the  Georgia  Pacific  train.  If  the  W.  &  A.  train  was 
approaching  from  the  opposite  side  he  could  not  hear 
the  Georgia  Pacific  train  a  very  great  distance,  probably 
a  few  hundred  yards.  Assuming  the  man  to  be  watch- 
ing and  his  attention  attracted  to  the  train,  he  could  hear 
it  a  few  hundred  yards.  If  the  man  who  was  trying  to 
see  the  numbers  had  just  an  ordinary  lamp  furnished 
by  the  railroad  for  that  purpose,  and  it  was  a  rainy, 
dark  night,  witness  thought  he  could  stand  across  the 
Georgia  Pacific  track  and  read  the  numbers.  So  far  as 
he  knew,  all  employees  are  furnished  with  good  lamps 
and  good  materials  and  are  required  to  keep  their  lamps 
in  good   condition.     The   distance   one  could  see  the 
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number  of  a  car  depends  upon  the  distinctness  with 
which  it  was  written  on  the  car,  and  as  a  general  thing 
they  are  distinct,  though  sometimes  defaced,  etc.  A 
yard-master  for  the  W.  &  A.  railroad  testified :  He  had 
never  heard  of  any  orders  against  the  employees  of 
either  of  the  roads  walking  on  the  track  of  either,  pass- 
ing among  the  tracks.  The  watchman  in  that  portion 
of  the  road  would  take  the  number  of  the  loaded  cars 
between  Emma  street  and  Bellwood.  He  did  not  take 
the  seals  but  could  tell  whether  the  car  wa«  secure  or 
not,  examining  it,  and  if  the  door  was  open,  would  re- 
port it.  With  cars  standing  on  the  track  next  to  the 
Georgia  Pacific  main  line  at  night,  a  man  could  not  get 
the  number  if  he  just  had  an  ordinary  lamp,  such  as 
were  furnished  W.  &  A.  watchmen,  without  holding  the 
lamp  so  he  could  see  the  number.  He  would  have  to 
get  back  a  reasonable  distance  so  that  the  light  would 
shine  on  it,  and  he  could  stand  between  the  tracks  in 
some  places  but  in  others  he  could  not.  He  would  gen- 
erally get  on  the  main  line  of  the  Georgia  Pacific,  on 
the  end  of  the  ties,  so  that  he  could  see  the  numbers, 
and  witness  did  not  think  he  could  stand  .across  the 
Georgia  Pacific  main  line  and  see  the  numbers  on  a 
dark  night.  It  would  have  to  be  a  very  good  lamp. 
Turner,  the  yard-master  of  the  Georgia  Pacific  at  that 
time,  sometimes  walked  on  the  tracks  with  witness  and 
they  saw  other  employees  walking  on  the  tracks.  The 
yard-master  of  the  Georgia  Pacific  was  in  that  part  of 
the  yard  and  saw  the  W.  &  A.  men  using  the  tracks ;  it 
occurred  often,  and  no  objection  was  made.  The  night 
yard-master  of  the  W.  &  A.  railroad,  who  had  held  that 
position  for  18  or  19  years,  testified,  that  at  night  with 
a  good  light  and  bright  numbers  one  could  stand  across 
the  Georgia  Pacific  main  line  and  take  the  number,  but 
with  the  ordinary  run  of  numbers  could  not,  and  could 
not  stand  between  the  tracks  and  take  them ;  that  the 
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way  witness  had  always  done  was  to  stay  on  tlie*main 
track,  because  it  threw  him  on  a  level  with  them  and 
he  could  see  them  better ;  that  the  employees  walked 
on  "  each  other's  road,  the  same  as  if  we  were  out  in  a 
big  road,  and  feel  that  we  have  a  right  to";  that  this 
had  been  the  practice  witness  could  not  tell  how  long, 
ever  since  the  railroad  was  built,  he  guessed;  that  it  was 
necessary  for  employees  to  get  on  "each  other's  tracks" 
to  take  the  numbers  of  the  cars,  and  they  paid  no  atten- 
tion to  being  on  another's  territory  ;  that  that  practice 
had  been  in  existence  ever  since  the  railroad  was  buih, 
witness  guessed;  that  it  was  not  the  duty  of  the  watch- 
man to  take  the  numbers  of  the  seals,  but  he  had  to  see 
that  they  were  all  right  and  unbroken,  and  at  10  or  11 
o'clock  at  night  for  a  watchman  with  his  lamp  to  see 
whether  one  was  broken  he  would  have  to  get  close  to  it; 
that  it  was  his  duty  to  keep  the  lamp  in  order,  etc.; 
that  it  had  been  the  habit  down  there  for  watchmen  of 
the  W.  &  A.  road  to  use  the  Georgia  Pacific  track  in 
taking  numbers  of  cars  and  things  of  that  sort,  ever 
since  they  had  been  there  as  watchmen,  that  is,  for  four 
or  five  years.  There  was  much  other  evidence,  not 
varying  materially  in  effect  from  that  stated  above; 
also,  evidence  as  to  the  nature  of  the  injuries  inflicted  ; 
also,  an  ordinance  of  the  city  of  Atlanta,  forbidding  the 
running  of  trains  within  the  city  limits  at  a  greater  rate 
of  speed  than  six  miles  an  hour,  under  penalty  of  fine 
or  imprisonment  or  both.  It  was  admitted  by  defend- 
ant that  it  is  and  was  at  the  time  of  the  injury  operat- 
ing the  Georgia  Pacific  railroad  under  a  lease. 

Glenn  &  Slaton,  for  plaintiff. 

Henry  Jackson  and  Emmett  Womack,  for  defendant. 
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Johnson  v.  Phillips  &  Company. 

L  Section  of  the  code  893,  declaring  that  the  deed  or  bill  of  sale 
made  by  an  officer  for  State  and  county  taxes  shall  be  just  as  valid 
as  if  miule  under  or  Unary  process  of  law  issuing  from  the  superior 
court,  has  no  application  to  deeds  made  by  a  municipal  officer 
founded  on  sales  for  municipal  taxes.  Ansley  v.  WiU'tn^  50  Go. 
418.  It  is  not  apparent  that  this  question  was  raised  in  Verdery 
V.  DoiUrer,  69  Oa,  194,  and  certainly  there  was  no  direct  ruling 
n]X)n  it  in  that  ease.  In  Shackleford  v.  Hfjoper,  65  Ckt,  366,  the  sale, 
as  appears  from  the  transcript  of  the  record,  was  for  State  and 
county  taxes.  Nothing  in  the  act  of  1877  touching  sales  for  mu- 
nicipal taxes  (Code,  ??3656a  to  3656f  )  operates  to  change  the  rules  of 
evidence  previously  applicable  to  such  sales  or  to  deeds  founded 
thereon. 

2.  In  the  absence  of  statutory  aid,  the  recitals  in  a  tax  deed  that  the 
preliminaries  of  a  valid  sale  (such  as  notice,  advertisement,  etc.) 
were  observed,  are  not  evidence  of  the  facts  recited.  Cooley  oh 
Tax.  (2d  eii.)  517;  Burroughs  on  Tax.  fll9;  2  Desty  on  Tax.  948; 
2  Blackwell  on  Tax  Titles,  §§844,  845;  2  Devlin  on  Deeds,  §1421 ; 
Williams  v.  Peyton,  4  Wheat.  77. 

3.  The  possession  of  a  defendant  in  fi.  fa,  of  the  premises  on  which 
he  resides  after  judgment  has  been  rendered  against  him,  is  pre- 
sumptively a  possession  as  owner;  and  any  charge  of  the  court  re- 
ferring to  tenancy  would  be  irrelevant  in  the  absence  of  evidence 
on  which  to  found  it  Judgment  affirmed. 
May  16, 1892.    By  two  Jnstioes. 


Municipal  tax  sales.  Evidence.  Possession.  Charge 
of  court.  Before  Judge  Marshall  J.  Clarke.  Fulton 
superior  court.     September  term,  1891. 

Claim  WSLS  interposed  by  Johnson  to  the  levy  of  an 
execution  in  favor  of  Phillips  &  Co.  against  Jennings. 
The  property  was  found  subject,  and  the  claimant  ex- 
cepted. 

1.  Error  is  assigned  upon  the  first  sentence  of  the  fol- 
lowing charge  to  the  jury :  "If  it  appears  from  the  evi- 
dence that  at  the  date  of  the  rendition  of  the  judgment, 
that  is  the  26th  of  January,  1886,  or  that  any  time  there- 
after, the  defendant  Jennings  was  in  possession  of  the 
property,  this  would  be  sufllcient  to  authorize  you  to 
find  a  verdict  that  the  property  levied  is  subject  to  the 
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execution.  On  the  other  hand,  if  it  appears  from  the 
evidence  that  Jennings  was  not  in  possession  at  the  date 
of  the  judgment,  nor  any  time  thereafter,  then  you 
should  find  in  favor  of  the  claimant."  Also,  upon  the 
refusal  of  the  court  to  give  the  following  charge  as  re- 
quested :  "The  possession  of  the  defendant  in  Ji,  fa.  of 
the  premises  in  dispute,  which  the  plaintift*  must  prove 
in  order  to  cast  the  onus  on  the  claimant,  must  be  a  pos- 
session in  the  right  of  the  defendant  in  fi.fa,^  and  not 
his  possession  in  right  of  another.  If  the  possession  of 
the  defendant  mji.fa,  proved  is  his  possession  as  tenant 
of  the  claimant,  or  as  tenant  of  some  one  else,  it  is  not 
such  a  possession  as  casts  the  onus." 

The  execution  was  founded  on  a  judgment  obtained 
January  26,  1886,  and  was  levied  February  17,  1887,  on 
a  parcel  of  land  60  by  100  feet  more  or  less,  on  the  cor- 
ner of  Markham  and  Walnut  streets  in  the  city  of  At- 
lanta. Phillips  testified :  About  a  month  after  his 
judgment  was  obtained  he  went  to  see  Jennings  and 
found  him  on  the  lot  levied,  living  there ;  he  had  lived 
on  the  lot  some  time  before.  There  was  an  old  house 
on  it.  Could  not  say  whether  or  not  Jennings  at  that 
time  was  the  tenant  of  the  claimant  or  of  any  other 
person.  Jennings  has  left  this  community  and  has  not 
been  living  here  for  some  time.  After  he  left  here, 
witness  went  to  the  lot  and  found  some  colored  persons 
in  possession  of  the  lot,  one  of  whom  stated  he  was  a 
brother  of  Jennings,  and  this  person  said  that  he  was 
paying  the  claimant  rent  for  the  premises.  The  lot 
levied  is  worth  at  least  $600.  It  could  be  divided  from 
.  the  60  feet  front  back  into  two  lots,  and  from  the  long 
line  back  it  could  be  divided  into  four  lots.  Lots  in 
that  part  of  the  city  have  usually  at  least  50  feet  front. 
Witness  with  his  sister  owns  some  property  on  another 
street  in  the  same  part  of  the  city,  and  this  property  is 
divided  into  lots  of  22j^  feet  front,  each  lot  occupied  by 
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tenants.  The  execution  is  for  f  90  principal,  $8.90  in- 
terest to  date  of  judgment,  $9.39  attorney's  fees,  and 
$2.10  costs. 

2.  The  other  assignment  of  error  is  upon  the  ruling 
of  the  court  that  the  evidence  adduced  by  the  claimant 
for  the  purpose  of  establishing  a  title  to  this  property 
derived  from  a  tax  sale,  is  altogether  insuflkient.  From 
this  evidence  it  seems  that  an  ordinance  of  the  citv  of 
Atlanta  authorized  the  laying  of  a  tax  on  realty  of  one 
and  a  half  per  cent,  for  the  year  1885,  such  property  to 
be  subject  to  the  tax  on  the  1st  of  April.  On  Septem- 
ber 21,  1885,  the  city  clerk  issued  an  execution  directed 
to  the  city  marshal  and  bearing  test  in  the  name  of  the 
mayor,  against  Jennings,  the  defendant  in  the  execution 
now  levied,  for  $6.15,  the  amount  of  his  city  tax  for 
1885,  with  costs,  which  tax  execution  was  levied  by  the 
marshal  on  the  premises  in  dispute.  On  November  3, 
1885,  the  marshal  made  a  deed  of  conveyance  of  the 
premises  to  the  city,  reciting  the  levy  just  mentioned, 
notice  of  the  same  agreeably  to  law,  public  advertise- 
ment, and  sale  at  public  outcry  on  the  first  Tuesday  in 
November,  1885,  within  the  legal  hours  of  sale,  at  the 
court-house  door  in  said  city,  first  offering  10  feet  front 
and  receiving  no  bid,  then  making  successive  offers  of 
20,  30,  40,  60  and  60  feet  front,  and  then  the  whole  of 
the  lot,  and  receiving  no  bid,  and  then  knocking  off  the 
lot  to  the  city  as  the  highest  bidder  for  $15.30.  On  No- 
vember 15,  1886,  the  council  of  the  city  adopted  a  reso- 
lution, that  the  property  purchased  by  the  city  at  mar- 
shal's sales  for  city  taxes  and  held  by  the  city  for  one 
year,  and  which  had  been  reportea  by  the  clerk  to  the 
mayor  and  council  at  that  meeting  (describing  said 
property  and  including  the  property  now  in  dispute), 
be  advertised  by  the  tax  committee  of  the  council  for 
sale  on  the  first  Tuesday  in  January,  1887,  and,  after 
having  been  so  advertised,  sold  at  public  outcry  at  the 
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court-house  door  to  the  highest  bidder,  and  quit-claim 
deed  made  to  the  purchaser  by  the  mayor,  all  of  the 
action  to  be  in  conformity  with  the  city  ordinances  and 
the  charter.  On  January  4, 1887,  the  city  by  the  mayor 
made  a  quit-claim  deed  of  the  premises  to  Woodward 
and  Gatins  in  consideration  of  $51,  reciting  the  above 
mentioned  levy,  purchase  by  the  city  at  marshal's  sale, 
resolution  of  the  council,  and  a  sale  at  public  outcry  by 
the  tax  committee,  after  advertisement  as  required  by 
law,  in  front  of  the  court-house  on  the  first  Tuesday  in 
January,  1887,  between  the  legal  hours  of  sale,  and 
purchase  by  Woodward  and  Gatins,  they  being  the 
highest  bidder,  said  purchase  and  sale  being  in  pursu- 
ance  of  the  act  of  the  General  Assembly  approved  Feb- 
ruary 27, 1877,  and  the  ordinances  passed  in  pursuance 
thereof.  On  January  21,  1887,  Woodward  and  Gatins 
made  to  the  present  claimant  a  quit-claim  deed  to  the 
premises  in  consideration  of  |100.  A  city  tax  ordinance 
for  the  year  1887,  similar  to  the  one  for  1885,  appeared 
in  evidence  ;  also  a  tax  execution  for  1887,  like  the  one 
above  described,  against  the  present  claimant,  for  $7.13, 
his  tax  for  that  year,  with  like  levy  on  the  same  prem- 
ises by  thQ  marshal ;  also  a  marshal's  deed  dated  No- 
vember 1, 1887,  to  the  city  of  Atlanta,  reciting  the  last 
mentioned  levy,  and  containing  recitals  similar  to  those 
in  the  marshal's  deed  above  described,  except  that  it 
states  that  the  lot  was  knocked  off  to  J.  S,  Owens  for 
$20,  he  being  the  highest  bidder,  said  marshal  conveying 
all  the  right,  title  and  interest  of  the  said  Johnson  in 
said  lot  to  said  J.  S.  Owens,  On  September  18,  1888, 
J.  S.  Owens  made  a  deed  to  the  claimant  to  the  lot  in 
controversy.  The  claimant  also  introduced  sections 
807,  816,  817,  822,  826,  827,  828,  829  and  836  of  the  or- 
dinances  of  the  city  of  Atlanta,  touching  the  assessment, 
levy  and  collection  of  taxes,  and  the  sale  of  property 
therefor,  as  authority  for  the  proceedings  before  set  out. 

▼•89  19 
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The  plaiutifts  in  execution  introduced  sections  832,  833 
and  834  of  the  city  ordinances,  on  the  same  subject. 

BiGBY,  Reed  &  Berry  and  Westmoreland  &  Austin, 
for  plaintift  in  error.  / 

Broyles  &  Son.  by  brief,  contra.  , 


Donald  v.  Nesbit  d  al. 

An  instrument  in  the  form  of  a  deed,  executed  but  not  delivered  in 
the  lifetime  of  the  maker,  which  purports  to  "grant,  bargain, 
aell  and  convey"  to  two  nieces,  for  love  and  affection,  an  un- 
divided half  of  certain  premises,  and  to  another  person  the 
other  undivided  half,  in  consideration  of  personal  services  ren- 
dered and  to  be  rendered  by  him,  and  containing  these  words  : 
"  but  in  no  event  is  this  deed  to  go  into  effect  until  after  my 
death,*'  is  testamentary  in  its  character,  and  not  a  deed  of  con- 
veyance operating  in  pr«8«wti.  Bright  y.  AdamSf  61  Oa  239. 
May  16, 1892.    By  two  Justices.  Judgment  affirmed. 

Will.  Deed.  Before  Judge  Marshall  J.  Clarke. 
Fulton  superior  court.     September  term,  1891. 

Melissa  ITesbit,  Lula  Williams  and  Henry  Williams 
by  their  equitable  petition  sought,  among  other  things, 
to  set  aside  an  instrument  executed  by  Ann  Davis,  of 
whom  they  were  the  only  heirs,  to  one  Donald.  They 
alleged  that  this  instrument  was  not  a  deed  but  was 
testamentary  in  its  nature,  and  that  it  never  was  de- 
livered. The  defendant's  answer  does  not  allege  its  de- 
livery, but  shows  that  it  was  not  delivered  to  him  or 
any  one  else,  and  that  it  was  deposited  in  the  maker's 
trunk  where  it  remained  until  taken  out  by  some  of  the 
plain tifts,  presumably  after  her  death.  It  was  agreed 
that  the  only  question  in  the  case  was,  whether  the 
paper  in  question  was  a  deed  or  testamentary  in  its 
character,  and  that  that  question  should  be  submitted  to 
the  court,  and  the  verdict  be  in  accordance  with  the  con- 
struction by  the  court  of  the  paper.  The  court  held 
that  the  paper  was  testamentary  in  its  character  and  not 
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a  deed,  and  a  verdict  was  rendered  accordingly.  De- 
fendant moved  for  a  new  trial  upon  the  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc.,  and  that  the 
court  erred  in  its  holding.  This  motion  was  overruled, 
and  defendant  excepted. 

The  paper  in  question  was  executed  as  a  deed.  The 
parties  to  it  were  Ann  Davis  of  the  first  part,  and  Don- 
ald, Melissa  Nesbit  and  Lula  Williams  of  the  other 
part.  It  stated  that  the  party  of  the  first  part,  in  con- 
sideration of  $5  paid,  had  granted,  bargained,  sold  and 
conveyed,  and  did  grant,  bargain,  sell  and  convey  to  the 
parties  of  the  second  part;  their  heirs  and  assigns,  cer- 
tain land,  describing  it;  and  further,  "one  half  of  said 
lot  is  intended  for  S.  M.  Donald,  and  the  other  half  for 
my  nieces,  to  wit  Melissa  Nesbit  and  Lula  Williams ; 
the  real  consideration  being,  that  said  S.  M.  Donald  has 
been  waiting  on  me  for  some  time  and  has  been  faith- 
ful, and  but  for  him  I  would  have  been  helpless  and 
would  have  suffered,  and  he  is  to  continue  waiting  on 
me  and  providing  for  me  as  long  as  I  live.  My  nieces 
above  named,  I  make  this  gift  for  the  love  and  affection 
I  have  for  them;  but  in  no  event  is  this  deed  to  go  into 
effect  until  after  my  death."  This  was  followed  by 
habendum  and  warranty  clauses  usual  in  a  deed. 

R.  J.  Jordan,  by  brief,  for  plaintiff*  in  error. 

J.  R.  Whiteside,  contra. 


MouLTRY  V.  The  State. 

Two  men  walking  together  along  the  street  of  a  city,  one  of  them 
went  through  an  open  door  into  a  house  and  brought  out  an  over- 
coat, the  other  waiting  for  him  or  else  walking  on  slowly ;  the 
one  who  took  the  coat  rejoined  the  other,  put  on  the  coat,  and 
they  walked  down  the  street  together  ;  being  pursued  and  the 
cry  **  You  stole  that  coat!"  heard,  the  coat  was  pulled  off  and 
thrown  down  in  the  street,  and  he  who  had  it  ran,  the  other  did 
not  run ;  but  in  an  hour  afterwards  the  two  were  again  seen  to- 
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gether:  Hsld^  that  this  evidence,  though  not  altogether  satis- 
factory to  the  minds  of  the  reviewing  court,  is  sufficient  to 
warrant  the  jury  in  finding  that  the  one  who  did  not  enter  the 
house  was  an  accomplice  of  the  other  and  was  guilty  equally  with 
him  of  the  larceny,  the  coat  having  been  in  fact  stolen,  and  the 
presiding  judge  having  approved  the  verdict  Judgment  affirmed. 
May  16,  isn.    By  two  Justices. 

Crirniual  law.  Larceny.  Accomplice.  Before  Judge 
Westmoreland.  Criminal  court  of  Atlanta.  September 
term,  1891. 

Moultry  was  tried  upon  an  accusation  of  larceny  from 
the  house.  He  was  found  guilty ;  his  motion  for  new 
trial  was  overruled,  and  he  excepted.  The  motion  con- 
tained the  grounds  that  the  verdict  was  contrary  to  law, 
evidence,  etc. ;  that  the  court  erred  in  refusing  to  charge 
the  jury,  as  requested  by  defendant's  counsel  during  his 
argument,  the  rule  of  law  as  to  circumstantial  evidence, 
to  the  eftect  that  to  authorize  the  jury  to  convict  upon 
circumstantial  evidence,  the  evidence  must  be  such  as  to 
exclude  every  reasonable  hypothesis  except  that  of  the 
guilt  of  the  accused  ;  and  that  the  court  erred  in  charg- 
ing :  "  If  you  are  satisfied  from  the  evidence,  that  the 
defendant  went  in  company  with  another  (Moses  Greer) 
to  the  residence  of  the  prosecutor,  with  the  common  in- 
tent to  steal,  and  that  the  property,  as  described  in  the 
accusation,  was  taken  from  the  house  of  the  prosecutor 
with  the  intent  to  steal  the  same  by  Moses  Greer,  and 
the  defendant  remained  outside  watching,  abetting  and 
aiding  in  the  theft,  he  would  be  equally  guiltj'  with 
Greer,  and  you  would  be  authorized  so  to  find." 

The  evidence,  briefly  stated,  was:  A  servant  of  the 
prosecutor  left  the  front  door  of  his  house  open,  and 
going  back  to  shut  it  missed  the  coat.  She  looked  out 
the  window  and  saw  defendant  and  another  come  across 
the  door,  saw  the  door  was  open  and  the  overcoat  gone. 
Seeing  defendant  and  the  other  near,  she  ran  out  in  pur- 
suit of  them.     She  saw  the  person  who  was  with  de- 
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fendant  with  the  overcoat  on,  and  called  to  him  that 
he  had  stolen  that  coat ;  he  pulled  it  off,  threw  it  down 
on  the  sidewalk  and  ran  away.  As  she  came  up  to 
where  defendant  and  the  man  with  the  coat  on  him  had 
been,  she  picked  up  a  rock  and  told  defendant  not  to 
touch  that  coat,  and  then  ran  on  in  pursuit  of  the  one 
who  had  pulled  off  the  overcoat,  but  he  got  away.  She 
could  not  say  that  defendant  made  any  attempt  to  take 
the  overcoat.  Defendant  did  not  interfere  with  her  in 
any  way,  nor  did  he  attempt  to  escape.  He  told  her  by 
going  around  the  square  another  way  she  could  probably 
head  off  the  man,  Moses  Greer,  who  had  pulled  off  the 
overcoat  and  run  away.  About  an  hour  later  she  saw 
defendant  and  the  other  man  coming  along  together  and 
reported  them  to  the  police. 

The  defendant  stated :  He  had  been  out  to  where  some 
work  was  going  on  to  see  if  he  could  get  a  job,  but  had 
failed.  He  met  up  with  Moses  Greer  and  they  came 
along  together  until  they  got  to  a  house  where  Greer 
said  he  was  going  in,  that  a  girl  had  told  him  there  was 
an  overcoat  there  they  wanted  to  sell.  Defendant  went 
on  towards  the  corner  of  the  street  and  soon  saw  Greer 
coming  with  an  overcoat.  When  he  got  to  the  corner 
where  defendant  was  he  put  it  on,  and  they  started  along 
the  street  and  had  gone  but  a  short  distance  when  they 
heard  a  woman  who  had  just  turned  the  street  corner, 
calling  out,  "You  stole  that  coat!"  He  called  the 
other's  attention  to  the  woman  and  asked  him  what  she 
meant,  who,  as  soon  as  he  saw  the  woman  coming  and 
calling  out  that  way,  pulled  off  the  coat  and  ran  away. 
The  woman  stopped  and  picked  up  a  rock  before  she 
came  to  where  defendant  *wa8  standing  near  the  over- 
coat, and  told  him  not  to  touch  that  coat.  She  pursued 
the  other  fellow  but  could  not  overtake  him.  Defend- 
ant told  her,  if  she  would  turn  around  the  corner  the 
other  way  she  might  head  him  off.     She  then  took  the 
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overcoat  and  carried  it  back.  That  is  all  defendant 
knows  about  it.  He  did  not  go  into  the  house  when  the 
other  fellow  took  the  overcoat,  had  no  idea  he  was  going 
in  there  to  steal  an  overcoat  or  anything  else,  as  he  had 
told  defendant  he  was  going  in  there  to  lookiatan  over- 
coat a  girl  had  told  him  they  wanted  to  sell. 

George  S.  Thomas,  for  plaintiff  in  error. 
Lewis  W.  Thomas,  solicitor,  contra. 


WiMBisH  V,  The  State. 

1.  The  ownership  of  personal  property,  in  an  indictment  for  larceny, 
may  be  laid  in  a  bailee  having  possession  of  the  property  when  it 
was  stolen,  though  the  bailment  was  gratuitous.  A  like  descrip- 
tion of  ownership  of  personal  property  mentioned  in  an  indict- 
ment for  burglary,  is  sufficient. 

2.  A  witness  who  is  not  an  expert  is  incompetent  to  testify  to  the 
identity  of  handwriting,  if  his  opinion  is  founded  wholly  upon  a 
comparison  of  a  signature  which  he  knows  to  be  genuine  with  the 
one  which  is  in  question.  It  makes  no  difference  that  he  saw  the 
genuine  signature  executed,  unle^ts  he  also  testifies  that  by  that 
means  or  some  other,  he  knows  or  would  recognize  the  handwrit- 
ing of  the  person  who  executed  it.    Code,  §3839. 

3.  The  court  erred  in  not  granting  a  new  trial.      Jad^msrU  revened. 
May  16,  1892. 

Criminal  law.  Indictment.  Bailment.  Witness. 
Before  Judge  Richard  H.  Clark.  Fulton  superior 
court.     September  term,  1891. 

The  indictment  charged  Wimbish  with  burglary  in 
breaking  and  entering  the  bar-room  of  Marshall  with 
intent  to  steal,  and  after  breaking  and  entering,  stealing 
therefrom  some  money,  a  pistol  and  a  lot  of  cigars  and 
whisky,  the  property  ot  Marshall,  on  August  21,  1891, 
in  Fulton  county.  There  was  a  verdict  of  guilty ;  de- 
fendant's motion  for  a  new  trial  was  overruled,  and  he 
excepted.  Among  the  grounds  of  the  motion  were  the 
following  : 

Error  m  admitting,  over  defendant's  objection,  the 
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following  evidence  of  Marshall :  "I  discovered  that  the 
rear  of  the  store  had  been  broken  into,  and  that  the 
pistol,  the  property  of  Mr.  Pelot,  was  taken  out  of  the 
storehouse.  It  was  left  there  with  me  in  my  charge. 
Left  it  there  for  me  to  sell  if  I  could."  Defendant  ob- 
jected to  the  testimony  about  the  pistol  belonging  to 
Pelot,  as  there  was  no  accusation  in  the  indictment 
about  a  pistol  belonging  to  Pelot  having  been  stolen. 
To  this  the  court  replied :  "He  was  the  bailee  of  it.  Ob- 
jection overruled."  It  is  alleged  that  this  was  error  be- 
cause of  the  above  objection,  and  because  the  court  held 
Marshall  to  be  a  bailee,  he  being  no  bailee,  nor  "such 
bailee  as  had  an  indictable  interest  in  such  pistol." 

Pelot,  a  policeman,  testified  :  "I  have  seen  that  [piece 
of  paper]  before.  A  negro  boy  locked  up  in  the  cell 
with  Wimbish  on  a  charge  of  being  drunk  had  it. 
When  he  came  out  he  oflfered  that  note  to  me.  I  took 
the  note  and  went  back  to  the  station-house  and  asked 
him  (Wimbish)  if  he  could  write.  He  told  me  he  could, 
and  I  asked  him  to  write  his  name  and  gave  him  this 
piece  of  paper  [exhibiting  another  paper],  and  he  wrote 
his  name  on  there,  and  I  compared  his  name  with  the 
name  on  the  back  and  asked  him  if  he  would  denv  the 
note.  He  tucked  his  head  down  and  walked  back  into 
the  cell."  (The  note  was  :  "Will  you  be  my  witness  ? 
Come  up  to-morrow  and  tell  you  saw  me  bought  that 
pistol ;  come,  Henry,  come" — signed  on  the  other  side, 
"  Scott  Wimbish.")  The  witness  was  asked:  "Compar- 
ing those  two  signatures,  would  you  say  it  was  the  same 
handwriting  ?"  Defendant's  counsel  objected,  as  the  wit- 
ness was  not  an  expert.  By  the  court :  "  He  can  give 
his  opinion  based  upon  the  facts."  Defendant's  counsel : 
"As  I  understand  the  law,  the  witnesses  give  the  facts 
and  the  jury  the  opinion."  By  the  court:  "This  card 
he  got  from  a  boy  who  came  out  of  the  cell — the  cell 
with  Scott ;  and  then  with  a  view  to  see  if  he  was  the 
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writer  of  it,  he  got  him  to  write  his  name.  Now  he  is 
asked  to  testify,  having  seen  him  write,  if  it  is  tlie  same 
handwriting."  Defendant's  counsel  renewed  the  objec- 
tion, and  the  objection  was  overruled.  This  is  alleged 
to  be  error,  because  the  court  ruled  that  the  witness,  not 
being  an  expert,  could  give  his  opinion  based  upon  the 
facts,  that  is,  upon  a  comparison  of  signatures ;  and  be- 
cause the  court  expressed  an  opinion  as  well  as  a  ruling 
in  the  language  of  the  court  above  quoted,  there  being 
no  such  evidence  or  evidence  of  such  facts,  nor  any  evi- 
dence that  the  witness  had  seen  defendant  write.  In  a 
note  to  this  ground  the  court  states  that  what  was  said 
was  simply  a  ruling  by  the  court,  based  on  what  had 
been  testified  and  in  explanation  to  counsel. 

The  court  charged :  "Now  a  point  is  made  in  refer- 
ence to  the  pistol  in  question  not  being  the  property  of 
Mr.  Marshall,  it  being  alleged,  among  other  pieces  of 
property,  to  be  the  property  of  Mr.  Marshall.  If  you 
believe  from  the  evidence  that  this  pistol  was  entrusted 
by  Mr.  Pelot  to  Mr.  Marshall,  that  is  a  qualified  prop- 
erty in  it,  which  would  make  it  proper  for  it  to  be  al- 
leged that  it  was  his  property.  If  this  was  not  the  case, 
should  you  believe  from  the  evidence,  that  other  goods 
were  stolen  at  the  same  time,  and  that  this  defendant 
admitted  that  he  had  (at  the  same  time  that  he  had  the 
pistol)  goods  of  the  character  of  the  others,  there  would 
be  no  defect  in  the  allegation  as  to  whose  the  property 
was,  because  property  may  be  burglarized,  and  not 
mentioned.  Any  property  that  was  taken  at  the  same 
time  of  the  property  mentioned,  may  be  given  in  evidence 
for  the  jury  to  judge  of  it,  as  to  whether  the  defendant 
committed  the  burglary  of  the  property  alleged  or  not. 
So.  gentlemen,  this  is  the  law  of  the  case  as  I  under- 
stand it,  and  which  you  are  to  take  from  me  and  apply 
it  to  the  evidence."  This  is  alleged  to  be  error,  in  that, 
(1)  delivering  the  pistol  by  Pelot  to  Marshall  in  the  way 
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and  for  the  purpose  stated  under  the  evidence,  did  not 
create  a  qualified  property  in  Marehall  sufficient  to  base 
the  indictment  on ;  (2)  defendant's  admitting  that  he 
had,  at  the  time  he  had  the  pistol,  goods  of  the  character 
of  the  others,  did  not  cure  the  defect  in  the  allegation 
that  the  pistol  was  Marshall's ;  and  (3)  the  charge  was 
confused  and  apt  to  and  did  mislead  the  jury  to  defend- 
ant's hurt. 

John  W.  Cox,  for  plaintiff  in  error. 
C.  D.  Hill,  solicitor-general,  by  Harrison  &  Pebplbs, 
contra. 


I  80    387 
W    518 

80    2971 


Wbihl,  Probasco   &  Company  et  al.   v.   The    Atlanta        1^  ^\ 
Furniture   Manufacturing  Company  et  al,  m_^\ 

107    530 

1.  In  appointing  a  receiver  to  take  charge  of  the  assets  of  an  insol-  J  ^ 
vent  corporation  under  a  petitionin  the  nature  of  a  creditor's  bill,  Iblll  706 
it  is  not  error  to  withhold  from  the  receiver  assets  upon  which 

there  are  large  mortgage  liens,  even  though  the  value  of  the  assets 
may  be  considerably  in  excess  of  the  amount  of  the  mortgages, 
provision  being  made  in  the  order  of  appointment  for  turning  over 
such  excess  to  the  receiver  when  it  shall  be  realized  through  the 
exercise  of  a  power  of  sale  embraced  in  the  mortgage  deeds. 

2.  A  creditor  of  a  corporation  by  promissory  note  on  which  some  of 
the  stockholders  or  directors  are  indorsers  may,  as  further  security 
for  the  debt,  take  bona  fide  from  the  corporation  a  mortgage  upon 
some  of  the  corporate  property,  even  if  the  corporation  be  insolvent 
at  the  time  of  its  execution,  and  may  afterwards  enforce  such  mort- 
gage by  exercising  a  power  of  sale  therein  contained.  And  that  the 
indorsers  may  incidentally  be*  benefited  by  enforcing  the  mort- 
gage, constitutes  no  valid  reason  why  the  mortgagee  should  be 
enjoined  or  why  the  mortgaged  property  should  be  placed  in  the 
hands  of  a  receiver.  If  other  creditors  have  any  right  to  exonerate 
the  mortgaged  property  by  compelling  the  indorsers  to  pay  the 
debt,  they  may  advance  the  money  to  the  mortgage  creditor  and 
demand  an  assignment  of  the  note  and  mortgage,  but  they  cannot 
force  the  mortgagee  to  proceed  ajjainst  the  indorsers  at  his  own 
expense. 

3.  After  corporate  assets  in  consequence  of  a  mortgage  made  by  the 
stockholders  or  directors  of  a  corporation,  have  been  applied  in 
ease  or  exoneration  of  such  stockholders  or  directors,  whether 
creditors  of  the  corporation  who  suffer  by  reason  of  the  diminu- 
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tion  of  the  assets  thus  withdrawn  can,  on  the  doctrine  of  subro- 
gation or  any  other  principle  of  law,  compel  the  stockholders  or 
directors  so  benefited  to  account  for  the  same,  qimre, 
4m  It  being  alleged  that  one  of  the  mortgagee  is  usurious,  direction 
is  given  that  the  order  denying  the  injunction  as  to  such  mort- 
gage and  appointing  a  receiver  for  other  assets,  be  so  modified  as 
to  require  that  when  the  fund  is  realized  by  sale  of  the  mortgaged 
property,  enough  of  it  shall  be  paid  over  to  the  receiver  to  cover 
the  sum  which  may  turn  out  to  be  usurious  interest,  and  be  by 
him  held  subject  to  an  adjudication  of  the  question  of  usury  by 
final  decree.  Judgment  affirmed,  with  direction. 

May  16, 1892. 

Injunction  and  receiver.  Mortgage.  Insolvent  cor- 
poration. Debtor  and  creditor.  Indorsement.  Stock- 
holder. Usury.  •  Before  Judge  Richard  H.  Clark. 
Fulton  county.     At  chambers,  February  18,  1892. 

A  petition  in  the  nature  of  a  creditor's  bill  was 
brought,  October  28,  1891,  by  Weihl,  Probasco  &  Co., 
representing  that  they  were  creditors  of  the  Atlanta 
Furniture  Manufacturing  Co.  by  promissory  notes 
amounting  to  $4,101.82,  of  different  dates  from  January 
12  to  March  19,  1891,  and  by  Mayer  &  Lowenstein,  rep- 
resenting that  they  were  creditors  of  the  same  company 
in  the  sum  of  $351.23;  both  alleging  that  these  sums 
were  due,  and  that  demand  for  them  had  been  made  and 
payment  refused.  Two  other  unsecured  creditors  were 
afterwards  made  parties  plaintiff.  The  defendants  were 
the  Atlanta  Furniture  Manufacturing  Co.,  the  Capital 
City  Bank,  the  Merchants  A^Mechanics  Banking  &  Loan 
Co.,  A.  J.  Miller  &  Son,  A.  J.  Miller  &  Co.,  George  Hin- 
man  and  George  B  Hinman.  The  allegations  of  the 
petition  which  are  here  material  were,  in  brief:  On 
Feburary  28,  1891,  the  furniture  company  mortgaged  its 
property  to  the  Capital  City  Bank  for  $13,000.  The 
bank  has  personal  security  for  the  payment  of  the  entire 
sum,  the  note  given  to  it  being  indorsed  by  A.  J.  Miller 
&  Son  (composed  of  A.  J.  A  1\  H  Miller)  who  are  sol- 
vent and  from  whom  the  bank  can  easily  and  readily 
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collect  the  entire  debt.  Miller  &  Son  are,  and  were 
when  the  mortgage  was  given,  interested  as  sharehold- 
ers in  the  furniture  company.  The  bank  has  foreclosed 
the  mortgage,  levied,  and  advertises  that  it  will  sell  the 
mortgaged  property  under  a  power  of  sale  contained  in 
the  mortgage.  No  authority  was  delegated  by  the 
stockholders  or  directors,  authorizing  the  bank  to  pro- 
ceed without  foreclosing  the  mortgage  as  the  law  re- 
quires, and  there  is  no  provision  in  law  to  sell  realty 
without  obtaining  an  order  of  court  as  prescribed  by 
law ;  and  the  bank  should  be  compelled  to  go  upon  the 
indorsers  before  resorting  to  the  mortgage,  as  the  prop- 
erty of  the  furniture  company  will  not  be  sufficient  to 
satisfy  all  the  just  claims  against  it,  it  having  no  prop- 
erty other  than  that  embraced  in  the  mortgage  and  a 
few  outstanding  claims  due  it.  It  also  executed  a 
mortgage  to  the  Merchants  &  Mechanics  Banking  & 
Loan  Co.  for  $9,919.68,  which  was  signed  by  P.  II. 
Miller  vice-president,  and  H.  J.  Fear  general  manager, 
who  were  not  officers  authorized  by  law  to  execute  atid 
deliver  the  same.  This  mortgage  is  witnessed  by  A.  J. 
Miller,  the  president  of  the  mortgagor.  The  sum  bor- 
rowed from  the  banking  and  loan  company  was  to  be 
paid  back  by  instalments,  and  while  the  debt  was  to  be 
continually  reduced,  interest  was  charged  upon  the  en- 
tire debt  to  the  end  of  the  loan ;  and  it  is  inequitable  as 
to  general  creditors  that  the  property  subject  to  their 
debts  should  go  to  pay  usurious  interest,  which  will  re- 
sult if  the  banking  and  loan  company  is  not  restrained 
from  collecting  its  mortgage  which,  by  reason  of  its 
illegal  execution  and  of  the  illegal  interest,  is  void.  The 
furniture  company  is  insolvent.  The  prayers  are,  for 
receiver  of  all  the  property  of  that  company ;  that  the 
mortgagees  mentioned  be  restrained  from  foreclosing, 
and  the  mortgages  be  cancelled  ;  that  a  mortgage  given 
to  Weihl,  Probasco  &  Co.  by  the  furniture  company  on 
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May  22,  1891, be  foreclosed  and  paid  off  first;  and  that 
Mayer  &  Lowenstein  be  paid  prior  to  the  mortgages  of 
the  defendants. — The  petition  also  attacked  certain 
mortgages  giveii  by  the  furniture  company  to  George 
Hinraan,  Miller  A  Son  and  Miller  &  Co.,  all  of  whom  were 
alleged  to  be  shareholders,  and  some  of  them  officers,  di- 
rectors or  agents  in  that  company ;  and  there  were 
allegations  touching  other  alleged  wrongful  dealings 
of  these  parties  with  the  company,  lione  of  which  allega- 
tions need  here  be  stated. 

Demurrers  and  answers  were  filed  by  all  the  defend- 
ants. The  answer  of  the  Capital  City  Bank  sets  up 
that  its  mortgage  is  valid  for  money  loaned,  and  the 
note  it  was  given  to  secure  bears  the  bona  fide  indorse- 
ment of  A.  J.  Miller  &  Son,  but  the  bank  has  no  lien  on 
two  funds  and  no  lien  save  its  mortgage  which  was 
legally  executed  by  authority  of  the  stockholders  of  the 
furniture  company  at  a  legal  meeting ;  that  the  bank  is 
amply  solvent  and  able  to  respond  to  any  decree  that 
may  be  rendered  against  it;  thai  Weihl,  Probasco  &  Co. 
knew  of  the  existence  of  all  the  mortgages  prior  to  the 
execution  and  acceptance  by  them  of  their  mortgage, 
and  took  it  subject  to  all  existing  mortgages ;  and  that 
the  property  covered  by  the  bank's  mortgage  will  not 
bring  more  than  $22,000  or  $23,000,  and  there  is  no 
reason  for  putting  a  receiver  in  charge  of  it  when  the 
mortgage  debts  on  it  aggregate  $31,000.  The  answer 
of  the  Merchants  &  Mechanics  Banking  A  Loan  Co. 
alleged:  On  March  29,  1889,  the  furniture  company 
borrowed  from  it  $8,000  and  gave  a  mortgage  to  secure 
its  repayment,  with  interest  as  agreed  upon,  in  monthly 
instalments  as  provided  for  by  the  charter  of  this  de- 
fendant (Acts  1887,  p.  379),  and  by  an  act  as  to  build- 
ing and  loan  associations  (Acts  1888,  p.  47).  The 
mortgage  was  given  with  the  express  assent  of  all  the 
stockholders  in  the  mortgagor,  and  was  executed  by  its 
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vice-president  who  acted  for  it  in  the  absence  of  its 
president  and  its  general  manager.  Its  charter  and  by- 
laws provide  that  in  the  absence  of  the  president  the 
vice-president  shall  discharge  all  the  duties  of  his  office; 
it  had  no  secretary  or  treasurer,  and  the  duties  of  these 
officers  as  well  as  the  practical  management  of  its 
business  affairs,  were  attended  to  by  the  general  man- 
ager.  In  fact  its  president  was  seldom  in  Atlanta  where 
its  business  was  carried  on,  and  the  vice-president,  his 
brother,  really  discharged  the  duties  of  president.  It 
had  no  directors,  but  its  business  was  managed  by  its 
officers  or  by  the  stockholders  themselves.  All  the 
stock  was  represented  at  the  meeting  called  to  authorize 
and  request  this  loan,  except  J3,000  owned  by  the  presi- 
dent who  was  absent,  but  who  knew  of  the  application, 
of  the  making  of  the  loan  and  the  giving  of  the  mort- 
gage, and  procured  the  vice-president  to  act  for  him  in 
the  execution  of  the  notes  and  mortgage.  These  contain 
no  usury.  Part  of  the  notes  were  paid,  but  the  company 
failed  to  pay  one  note  at  maturity  and  all  subsequent 
notes,  and  by  provision  in  the  mortgage  the  right  was 
given,  upon  such  failure,  to  proceed  to  collect  the  entire 
remainder  of  the  debt,  with  attorney's  fees  and  cost; 
and  this  defendant  thereupon  proceeded  to  foreclose  its 
mortgage.  A.  J.  Miller  was  not  president  of  the  mort- 
gagor, had  no  stock  in  it  and  no  connection  with  it. 
The  mortgaged  property,  being  substantially  the  same 
as  covered  by  all  the  mortgages,  is  not  worth  enough  to 
satisfy  them  all,  etc  — The  answers  of  the  other  defend- 
ants need  not  appear  here. 

The  mortgage  to  the  Capital  City  Bank  was  dated 
March  26, 1891,  and  recorded  two  days  later;  it  covered 
the  real  estate  of  the  furniture  company  as  well  as  all 
its  fixtures,  machinery,  etc.  for  making  furniture;  it  was 
made  to  secure  a  loan  of  $13,000  due  six  months  after 
date,  with  8  per  cent,  interest  after  maturity,  and  costs 
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of  collection  including  attorney's  fees ;  and  it  contained 
a  power,  in  case  of  default  in  payment  when  due,  to 
advertise  the  property  once  a  week  for  four  weeks  and 
to  sell  it  at  public  outcry  at  the  place  of  making  sheriff's 
sales,  to  the  highest  bidder  for  cash,  making  title  to  the 
purchaser.  It  was  proved  that  the  making  of  this,  as 
well  as  the  mortgage  to  the  Merchants  A  Mechanics 
Banking  &  Loan  Co.,  was  authorized  by  the  stock- 
holders of  the  mortgagor.  The  mortgage  last  mentioned 
was  dated  March  29,  and  recorded  April  3,  1889,  was 
for  $9,919  68  payable  J206.66  every  month,  and  stipu- 
lated that  if  default  was  made  there  should  be  the  right 
to  foreclose  for  the  entire  amount,  principal,  interest, 
and  attorney's  fees.  The  sum  of  about  $4,000  is  due 
on  it.  The  furniture  company  kept  its  account  with 
the  Capital  City  Bank,  which  had  previously  loaned  it 
money,  on  all  of  which  loans  Miller  &  Son  were  in- 
dorsers;  and  when  the  mortgage  was  given,  all  the 
indebtedness  was  put  into  one  note  indorsed  by  Miller 
&  Son,  which  note  is  the  one  the  mortgage  was  made  to 
secure.  The  real  estate  covered  by  the  mortgages  is 
worth  from  $20,000  to  $25,000.  When  Weihl,  Probasco 
A  Co.  took  their  mortgage  they  were  informed  of  the 
existence  of  all  the  other  mortgages.  Their  attorney 
objected  to  putting  this  fact  in  their  mortgage,  and  was 
thereupon  told  by  the  attorney  for  the  mortgagor  that 
by  leaving  out  this  statement  Weihl,  P.  A  Co.  were  not 
to  get  any  advantage,  but  must  accept  the  mortgage 
subject  to  all  the  others.  It  was  an  issue,  tinder  the 
evidence,  whether  the  mortgagor  was  insolvent,  and 
known  by  the  indorsers  to  be  so,  on  March  26,  1891. 

The  judge  denied  the  injunction  and  receiver  so  far 
as  the  Capital  City  Bank  and  the  Merchants  A  Me- 
chanics Banking  A  Loan  Co.  were  concerned,  and 
allowed  them  to  proceed  with  their  mortgages  ;  but  he 
appointed  a  receiver  to  take  charge  of  all  the  assets  of 
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the  furniture  company,  other  than  the  property  men- 
tioned in  these,  two  mortgages.  The  other  defendant 
mortgagees  were  enjoined  from  proceeding  with  their 
mortgages,  and  the  furniture  company  was  enjoined 
from  interfering  with  the  receiver,  who  was  directed  to 
convert  the  assets  into  cash  and  hold  them  subject  to 
the  order  of  the  court,  and  to  receive  any  surplus  or  ex- 
cess which  might  arise  from  the  sale  of  the  property 
covered  by  the  two  mortgages  which  were  allowed  to 
proceed,  but  he  was  not  authorized  in  any  manner  to 
interfere  with  the  sale  under  these  mortgages.  The 
plaintiifs  excepted  to  the  refusal  to  put  the  entire  prop- 
erty in  the  receiver's  hands,  and  to  the  refusal  to  enjoin 
the  two  mortgages  mentioned. 

Waltbk  R.  Brown,  for  plaintiffs. 
Weil   &  Goodwin,   King    &   Anderson   and  L.    W. 
Thomas,  for  defendants. 


Paschal  v.  The  State. 

1.  To  open  the  examination  of  a  witness  for  the  State  hy  asking,  "Do 
you  know  that  boy  over  there  ?"  pointing  at  the  prisoner,  was 
not  illegal  because  the  question  was  leading  or  for  any  other 
cause. 

2.  The  evidence,  though  not  altogether  satisfactory,  warranted  the 
verdict,  and  as  the  presiding  judge  approved  the  finding  by  deny- 
ing the  motion  for  a  new  trial,  the  Judgment  is  affirmed. 
May  16,  1892. 

Criminal  law.  Evidence.  Before  Judge  Richard  H. 
Clark.     DeKalb  superior  court.     August  term,  1891. 

Indictment  against  Thomas  Paschal  for  assault  with 
intent  to  rape ;  conviction ;  exception  to  overruling  of 
the  motion  for  a  new  trial.  The  grounds  of  the  motion 
are,  that  the  verdict  is  contrary  to  law  and  evidence,  and 
that  the  court  erred  in  allowing  the  solicitor-general, 
over  objection  of  counsel  for  the  defendant,  to  ask  the 
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girl  assaulted  (who  was  a  witness)  the  question,  "Do  you 
know  that  boy  over  there  ?"  pointing  to  the  defendant, 
whose  counsel  said,  *'That  is  an  unfair  question,  and  I 
object  to  it.  I  want  her  to  identify  him."  The  objec- 
tion was  overruled.  The  answer  given  by  the  witness 
was,  "It  is  Tom  Paschal." 

The  issue  on  the  evidence  is  as  to  the  identity  of  the 
defendant  with  the  person  who  committed  the  assault. 
The  girl  assaulted  was  not  quite  nine  years  old.  She 
testified  that  she  never  saw  that  boy  before  the  time  of 
the  assault.  On  the  next  morning  when  the  defendant 
was  arrested  arid  she  was  carried  to  identify  him,  she  said 
he  was  not  the  boy.  He  then  wore  a  woolly  ukuU-cap. 
She  had  previously  told  her  father  that  the  boy  who 
assaulted  her  had  on  a  soft  slouch  hat.  Her  father 
asked  her  why  she  did  not  think  that  was  the  boy,  and 
she  answered  that  he  did  not  have  the  same  hat  on. 
The  defendant  was  then  released,  and  the  girl's  father 
told  her  he  was  satisfied  that  was  the  boy.  According 
to  his  testimony,  this  was  all  he  said  to  her  on  the  sub- 
ject. She  testified  that  she  did  not  know  how  she  came 
to  conclude  the  defendant  was  the  boy;  her  father 
talked  to  her  and  said  he  thought  he  was  the  boy  ;  after 
she  talked  with  her  father  she  thought  he  was  the  boy ; 
she  thought  he  was  not  the  boy  when  she  first  saw  him, 
because  he  didn't  look  like  him ;  she  changed  her  mind 
when  he  was  in  sight;  she  said  he  was  not  the  boy  at 
first,  but  when  she  saw  him  again  she  said  she  knew  it 
was  the  boy ;  he  had  on  a  cap  when  she  first  saw  him; 
she  does  not  know  what  he  had  on  the  next  time,  thinks 
he  had  on  a  hat.  Her  father  testified  that  when  she 
saw  him  the  next  time,  he  was  sitting  in  a  room  con- 
taining also  half  a  dozen  other  boys  of  his  size  ;  and  she 
said  to  her  father,  "I  know  where  that  boy  is ;  he  is 
right  over  there  behind  that  man,"  and  pointed  him  out. 
It  does  not  clearly  appear  where  or  when  this  occurred. 
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The  sheriff  testified  that  just  after  releasing  the  defend- 
ant from  the  first  arrest,  he  (the  sheriff)  went  with  the 
girl  and  her  father  to  the  place  where  the  assault  was 
committed  ;  and  he  further  testified  thus  :  "He  denied 
to  me  having  been  out  there  at  all,  so  I  just  thought  he 
was  not  the  boy.  So  we  got  in  the  buggy  and  went  out 
to  Tom  Kirkpatriek's,  to  Bill  Howard's  (a  darkey  out 
there),  and  found  out  he  was  there  ;  then  I  came  back  to 
town  and  went  to  arrest  him.  I  heard  he  was  at  home ; 
I  went  one  way  and  Mr.  Hill  went  the  other,  and  I  met 
Scruggs  the  preacher  down  here,  and  he  told  him  I  was 
hunting  for  him,  and  he  just  pulled  out  down  the  street 
and  Mr.  Hill  struck  through  the  woods  after  him,  but 
we  never  caught  him  in  ten  days,  and  then  we  caught 
him  in  Atlanta."  "William  Howard  testified  that  the 
defendant  was  at  his  place  on  the  day  the  assault  oc- 
curred, and  left  there  between  two  and  three  o'clock  in 
the  afternoon,  going  to  Decatur ;  but  witness  did  not 
know  what  route  he  went.  According  to  the  testimony 
of  the  assaulted  girl,  she  was  on  her  way  home  from  the 
school  which  was  at  Decatur,  when  the  assault  was  com- 
mitted ;  and  the  boy  was  barefooted.  Her  father  testi- 
fied that  he  found  lots  of  barefoot  tracks  at  the  place 
she  showed  him  as  where  the  crime  was  committed;  he 
measured  them  with  a  stick  which  he  handed  to  counsel, 
and  which  would  approximate  the  length  of  the  foot 
that  made  the  tracks.  Further  on  he  testified :  "Mr* 
Mercer  came  and  told  me  first,  and  I  went  right  up  there 
with  him  and  we  tracked  a  barefoot  boy  opposite  Dr. 
Qoss's  ofiice,  and  there  we  lost  the  track."  The  sheriff 
testified  that  he  did  not  know  how  old  the  defendant 
was ;  should  think,  though,  he  was  over  fourteen ;  re- 
membered him  eight  or  ten  years;  then  he  was  running 
all  about  the  streets.  The  defendant  introduced  no 
evidence.  He  stated  that  his  father  sent  him  out  to  Bill 
Howard's  for  some  seed,  and  he  went  out  there  in  How- 
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ard's  wagonj  got  the  seed,  played  around  there  awhile, 
and  then  left  and  came  on  back,  and  did  not  meet  any- 
body at  all  but  an  old  man  ;  that's  the  only  one  he  saw 
at  all  coming  on  ;  he  did  not  come  up  to  Dr.  Goss's,  did 
not  come  that  way,  but  turned  off  and  took  a  near  way 
to  his  home.  He  further  stated :  "Papa  came  home  that 
night  and  was  talking  to  Mama  about  it,  and  he  said 
the  man  who  lived  out  that  way  said,  if  he  just  knew 
what  boy  went  out  that  road  he  was  going  to  kill  him, 
he  didn't  care  whether  he  done  it  or  not;  he  said  he 
was  going  to  kill  him.  And  then  when  Mr.  Austin 
[the  sherift*]  told  me  to  come  on  and  go  with  him  and 
he  asked  me  about  it,  I  told  him,  no  sir,  I  hadn't  been 
out  that  road,  because  1  was  scared  of  that  man." 

W.  W.  Braswell,  for  plaintiff  in  error. 
John  S.  Candler,  s6licitor-general,  contra. 


Waldrop  v.  Veal  et  al. 

\,  A  husband  making  an  exchange  of  lands  with  another  person, 
having,  in  receiving  the  land  for  which  his  own  was  exchanged, 
gratuitously  caused  the  conveyance  to  be  made  to  his  wife  jointly 
with  himself,  and  at  the  same  time,  in  order  to  raise  money  to 
remove  an  incumbrance  from  the  land  which  he  gave  in  exchange 
and  to  pay  the  agreed  difference  between  the  two  tracts,  having 
borrowed  money  upon  a  joint  note  executed  by  himself  and  wife 
and  upon  an  absolute  deed  made  by  them,  conve3dng  a  portion 
of  the  land  received  to  the  lender  to  secure  the  loan,  the  lender 
giving  a  bond  to  reconvey  to  the  husband  alone,  the  facts  did  not 
make  a  case  of  suretyship  by  the  wife  for  the  husband,  but  one  of 
borrowing  for  the  mutual  benefit  of  both. 

2.  The  note  given  for  the  borrowed  money  having,  by  consent  of 
parties,  been  surrendered  to  the  makers  and  the  bond  for  titles 
having  also  been  surrendered  to  the  lender,  on  an  understanding 
that  the  loan  was  cancelled  and  that  the  deed  made  as  security 
might  stand  as  a  conveyance  for  ownership,  the  wife  could  not 
afterwards  assert  any  title  to  the  premises  covered  by  this  deed 
or  recover  any  part  of  the  same. 

3.  There  was  no  error  in  overruling  the  motion  for  a  new  trial. 
May  16, 1882.  Judgment  affirmed. 
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Husband  aud  wife.  Principal  and  surety.  Contract. 
Title.  Before  Judge  Boynton.  Newton  superior  court. 
September  term,  1891. 

Mrs.  Waldrop  brought  complaint  against  Augustus 
Veal  for  the  recovery  of  an  undivided  half-interest  in 
fifty  acres  of  land  in  Newton  county.  W.  S.  Veal  was 
made  a  party  defendant.  The  jury  found  for  the  de- 
fendants ;  the  plaintiff'^s  motion  for  new  trial  was  over- 
ruled, and  she  excepted.  The  motion  contained  the 
general  grounds  that  the  verdict  was  contrary  to  law, 
evidence,  etc.,  and  further  alleged  that  the  court  erred 
in  admitting  in  evidence  for  defendant  a  deed  made  by 
Milton  Waldrop  and  plaintiff  to  W,  S.  Veal,  over  objec- 
tion of  plaintiff;  said  deed  not  having  been  executed  by 
plaintiff'  as  required  by  law,  as  to  her  the  same  was  a 
nullity.  It  is  not  stated  in  this  ground  of  the  motion 
what  objection  was  made  to  this  deed  when  it  was  of- 
fered in  evidence.  The  deed  itself  is  not  set  forth  in 
the  brief  of  evidence,  but  it  is  stated  therein  that  de- 
fendant put  in  evidence  a  deed  from  Milton  Waldrop 
and  plaintiff' to  W.  S.  Veal  to  the  land  in  dispute,  dated 
October  14,  1882,  consideration  $317.50.  It  further 
appeared  in  evidence  that  of  the  same  date  with  this  deed 
there  was  a  deed  from  J.  H.  Dabney  and  others  to  Milton 
Waldrop  and  plaintiff,  covering  the  land  in  dispute, 
embracing  one  hundred  and  eighty-two  and  one  tenth 
acres,  for  consideration  of  $1,650.  This  deed  was  put 
in  evidence  and  relied  upon  by  plaintiff.  It  further  ap- 
peared that  the  land  covered  by  the  last  mentioned  deed 
was  swapped  by  J.  H.  Dabney  to  Milton  Waldrop  and 
plaintiff  for  lands  in  Rockdale  county,  and  that  the 
Waldrops  gave  him  their  note  for  $150  as  a  difference 
in  the  price  of  the  lands,  which  note  was  not  paid  until 
a  year  or  so  thereafter.  Milton  Waldrop  and  plaintiff 
went  into  possession  of  the  land  after  the  exchange. 
For  defendants  there  was  testimony  that  W.  S.  Veal 
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loaned  the  Waldrops,  on  the  day  they  made  him  the 
deed,  $800  which  they  said  they  wanted  to  pay  as  pur- 
chase money  upon  lands  they  had  bought  of  Dabney  in 
Newton  county;  that  a  short  time  before,  they  said  they 
could  not  redeem  the  land,  when  W.  S.  took  it  abso- 
lutely and  surrendered  to  them  the  note  given  therefor, 
they  giving  back  to  him  the  bond  that  he  had  given 
them  for  reconveyance  (which  bond  was  put  in  evidence, 
and  was  a  bond  by  W.  S.  Veal  to  Milton  Waldrop  to 
convey  to  Milton  the  land,  upon  payment  by  Milton  of 
his  notes  for  $317.50)  ;  that  Mr.  and  Mrs.  Waldrop  di- 
vided the  money  between  them  and  then  went  to  Dab- 
ney's  office ;  that  in  another  case  Mrs.  Waldrop  testified 
that  the  money  got  from  Veal  went  to  pay  purchase 
money  on  the  Dabney  land.  For  plaintiff  there  was 
testimony  that  she  did  not  get  any  of  the  money  that 
Veal  said  he  let  her  and  Milton  Waldrop  have ;  that 
Milton  Waldrop  got  the  money,  as  she  understood,  to 
take  up  or  remove  an  incumbrance  that  some  one  held 
upon  lands  of  Milton  in  Rockdale ;  that  Dabney  refused, 
80  she  heard,  to  exchange  for  the  lands  in  Rockdale  un- 
less  the  incumbrance  was  removed,  and  Milton  got  the 
money  for  that  purpose,  and  she  had  no  interest  in  the 
matter;  if  she  did  sign  the  note  she  did  so  as  security 
for  her  husband  ;  that  the  lands  her  husband  transferred 
for  the  Newton  county  lands  belonged  to  him,  but  he 
had  used  her  money  in  and  about  said  lands ;  that  in 
the  exchanging  of  lands  there  was  a  difference  of  $150 
in  favor  of  Dabney,  which  was  paid  about  a  year  after 
by  her ;  and  that  some  of  the  money  got  of  Veal  was 
used  for  the  purpose  of  paying  on  the  lands. 

The  motion  further  alleges  that  the  court  erred,  after 
suffering  the  deed  to  Veal  to  go  in  evidence,  in  not 
charging  the  jury  that  said  deed  was  void  and  a  nullity 
in  so  far  as  Mi-s.  Waldrop's  interest  in  the  land  was 
concerned,  for  the  reasons  above  mentioned,  plaiutift^'s 
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counsel  having  asked  him  to  so  instruct  the  jury.  Also, 
error  in  suffering  W".  S.  Veal  to  testify,  because  Milton 
Wuldrop  being  dead  Veal  was  an  incompetent  witness. 
It  is  not  stated  in  the  motion  that  plaintiff  objected  to 
the  court  allowing  Veal  to  testify. 

J.  N.  Glenn,  for  plaintiff*. 

G.  W".  Glbaton,  for  defendants. 


Almand  &  George  v.  Seamans,  ordinary,  for  use. 

Where  property  of  the  husband  is  neither  embraced  in  any  schedule 
filed  in  a  suit  brought  by  him  for  divorce,  nor  disposed  of  by  the 
final  verdict  granting  the  divorce,  a  bona  fide  sale  and  conveyance 
of  the  same,  made  by  him  after  the  separation  and  pending  the 
suit,  is  not  afiected  by  the  verdict  and  judgment  thereon  allowing 
to  a  minor  child  of  the  marriage  a  fixed  sum  ia  money  per  annum 
as  alimony.  The  restraint  on  alienation  imposed  by  the  statute 
(Code,  §1721)  ia  operative  o.nly  in  so  far  as  it  renders  the  alien- 
ation subordinate  to  any  disposition  of  the  specific  property 
'  which  may  be  made  by  the  jury  in  the  final  verdict ;  and  none 
such  having  been  made  in  the  present  case,  the  restriction  does 
not  apply  to  the  property  in  question.  The  court  erred  in  charg- 
ing to  the  contrary  of  this  doctrine.  Barclay  v.  Waring,  58  Ckt,  86; 
Bums  V.  LewiSy  86  Qa,  591.  Judgment  reversed. 

May  16, 1892. 

Divorce.  Alimony.  Verdict.  Before  Judge  Boyn- 
TON.     Rockdale  superior  court.     September  term,  1891. 

H.  D.  George,  in  January,  1886,  filed  a  libel  for  di- 
vorce upon  the  ground  of  desertion,  alleging  that  his 
wife  had  deserted  him  in  July,  1882,  and  that  they  had 
one  child,  a  girl.  There  was  no  schedule  of  property 
attached  to  the  libel.  In  the  second  verdict  the  jury 
granted  a  total  divorce  and  found  that  defendant  be  re- 
lieved from  her  marital  disabilities,  and  that  George  be 
required  to  pay  to  the  ordinary  and  his  successors  $25 
per  year  for  ten  years  for  the  support  of  the  minor  child. 
Upon  this  verdict  a  judgment  was  entered,  which,  among 
other  things,  ordered  that  George  pay  the  ordinary  $25 
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annually  for  ten  years  for  the  support  of  the  child,  di- 
rected when  the  payments  should  be  made,  and  provided 
that  if  he  failed  and  neglected  to  make  such  payments 
they  might  be  enforced  by  attachment  or  execution,  as 
the  court  might  order.  Execution  was  issued  from 
this  judgment  against  George,  in  favor  of  the  ordinary 
for  the  use  of  the  minor,  and  levied  upon  lot  of  land 
number  222  in  the  11th  district  of  Rockdale  county.  A 
claim  was  interposed  by  Almand  &  George,  a  firm  com- 
posed of  A.  J.  Almand  and  M.  M.  George.  Upon  the 
trial  the  jury  found  the  north  half  of  the  lot  subject,  and 
the  south  half  not  subject.  Claimants'  motion  for  a  new 
trial  was  overruled,  and  they  excepted.  Among  the 
grounds  of  the  motion  were,  that  the  court  erred  in 
charging:  "  If  H.  D.  George  was  married  and  he  and 
his  wife  separated,  and  he  was  at  the  time  of  the  sepa- 
ration the  owner  of  the  land  in  controversy,  and  if  a 
final  verdict  of  divorce  was  obtained,  and  the  jury,  in 
rendering  said  verdict,  made  an  allowance  or  provision 
for  the  suj)port  of  H.  D.  George's  child,  and  an  execution 
was  issued  and  levied  on  land  owned  by  him  at  the  time 
of  the  separation,  to  enforce  the  collection  of  such  sup- 
port for  his  child,  then  the  land  would  be  subject,  unless 
it  was  in  good  faith  sold  to  pay  a  debt  existing  at  the 
time  of  the  separation.  Now  in  order  to  subject  this 
land  to  levy  and  sale  under  this  execution,  it  must  ap- 
pear from  the  testimony  that  H.  D.  George  was  married 
and  that  he  and  his  wife  separated,  and  that  he  was  the 
owner  of  the  land  in  controversy  at  the  time  of  the  sepa- 
ration, and  that  the  jury  rendering  the  final  verdict  of 
divorcement  made  a  provision  for  the  support  of  his 
child,  and  that  the  execution  which  is  now  sought  to  be 
enforced  was  issued  to  collect  such  a  judgment.  If 
these  facts  appear,  gentlemen  of  the  jury,  then  it  would 
be  your  duty  to  find -the  property  subject.  If  they  do 
not  exist  it  would  be  your  duty  to  find  the  property  not 
subject. 


Digitized  by  VjOOQ IC 


Reports.]  March  Term,  1892.  811 

"  If  you  should  find  that  the  other  half  of  the  prop- 
erty was  owned  by  H.  D.  George  at  the  time  when  he 
separated  from  his  wife,  and  that  afterwards  a  final 
verdict  of  divorcement  was  rendered,  in  which  an  allow- 
ance was  made,  set  out  and  declared  for  the  support  of 
his  child,  and  that  this  execution  is  levied  for  the  pur- 
pose of  enforcing  the  collection  of  such  support  for  the 
child,  then  it  would  be  your  duty  to  find  the  north  half 
of  the  property  subject;  and  if  these  facts  do  not  appear, 
you  will  find  that  half  not  subject  also." 

J.  N.  Glenn  and  A.  C.  MoCalla,  for  plaintifts  in 
error. 

Gborob  W.  Glbaton,  contra. 


Hicks  et  al.  i\  Sharp,  and  vice  versa. 

A  conveyance  by  a  man  to  his  daughter  and  her  husband,  pur- 
porting to  be  founded  on  a  valuable  consideration,  cannot  be  im- 
peached for  fraud  by  declarations  of  the  maker,  whether  before  or 
after  its  execution,  to  the  effect  that  the  real  consideration  was 
for  value  as  to  one  half  of  the  premises,  and  for  love  and  affection 
as  to  the  other  half,  the  declarations  having  been  made  when  the 
grantees  were  in  possession  and  the  grantor  out  of  possession. 
In  a  claim  case,  where  a  deed  from  the  defendant  in  fi.  fa,  to  the 
claimants,  purporting  to  be  founded  on  a  valuable  consideration, 
is  attacked  by  the  creditor  as  fraudulent  because  in  part  volun- 
tary, an  interrogatory  by  the  latter  to  one  of  his  witnesses  is  lead- 
ing when  couched  in  these  terms:  "  State  whether  or  not  Turner 
(defendant  mfi.  fa.)  gave  his  daughter  (one  of  the  claimants)  one 
half  of  the  land." 

Where  badges  of  fraud  other  than  relationship  are  proved,  the 
rule  applies  between  father  and  daughter,  and  between  father-in- 
law  and  son-in-law,  that  the  conveyance  is  to  be  scanned  closely, 
etc. ;  but  until  such  badges  appear,  the  rule  has  no  application. 
It  is  not  accurate  to  instruct  the  jury  in  general  terms  that  "  If 
you  believe  from  the  evidence  that  it  was  a  transaction  between 
father-in  law  and  son-in-law  or  between  father  and  daughter,  then 
the  transaction  should  be  scanned  with  care  and  caution,  and  the 
bona  Jldes  of  the  transaction  should  be  made  clearly  to  appear 
before  you  find  in  favor  of  it  being  a  bona  fide  transaction."  This 
should  be  qualified  by  telling  the  jury  that  it  is  for  them  to  de- 
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termine  from  the  evidence  whether  or  not  badges  of  fraud  have 
been  shown  which  call  for  rebuttal  or  explanation. 

4.  Where  there  is  no  evidence  that  the  plaintiff  gave  permission  to 
his  debtor  to  sell  the  property  in  question,  it  is  not  error  to  de- 
cline to  charge  the  jury  on  that  assumption. 

5.  The  objections,  if  any,  made  to  the  introduction  of  evidence  not 
being  disclosed  in  the  motion  for  a  new  trial,  these  grounds  of  the 
motion  will  not  be  considered.  Judgment  reversed. 
May  16,  1893.          Oil  cross-bill  of  exceptions^  affirniedf  with  directions. 

Fraudulent  conveyance.  Evidence.  Debtor  and  cred- 
itor. Charge  of  court.  Before  Judge  Boynton.  Newton 
superior  court.     September  term,  1891. 

A  Ji.Ja.  in  favor  of  Sharp  against  Turner  was  levied 
upon  certain  land  known  as  the  Oak  Hill  place.  Hicks 
and  his  wife  interposed  their  claim.  They  relied  on  a 
deed  made  to  them  jointly  by  Turner  several  years  be- 
fore the  date  of  plaintiff's  judgment.  The  plaintiff 
insisted  that  the  deed  was  void  as  to  creditors,  for  that 
Turner  was  insolvent  when  he  made  it,  that  he  made  it 
to  hinder  and  delay  his  creditors,  and  that  only  one  half 
of  the  land  had  been  sold  to  Hicks,  and  the  other  halt 
was  given  to  Mrs.  Hicks  when  Turner  was  insolvent. 
The  jury  found  one  undivided  half-interest  in  the  prop- 
erty subject,  and  the  other  not  subject.  Plaintiff*  and 
claimants  made  motions  for  new  trial,  both  of  which 
were  overruled,  and  both  sides  excepted. 

One  Buchanan  testified  that  in  1884  or  1885  Hicks 
told  him  that  Turner  gave  to  Hicks'  wife  half  of  the 
land  in  dispute,  and  that  he  bought  the  other  half.  Mrs. 
Hicks  was  not  present  when  this  statement  was  made. 
One  Veal  testified  that  he  had  a  conversation  with 
Turner  when  in  life,  in  which  Turner  said  he  had  given 
half  of  the  land  in  dispute  to  Mrs.  Hicks,  his  daughter, 
and  had  sold  the  other  half  to  her  husband.  Neither 
Hicks  nor  his  wife  were  present  at  this  conversation, 
and  it  occurred  long  after  they  had  gone  into  possession 
of,  and  had  made  improvements  on  the  land.  One  Smith 
testified  to  a  similar  declaration  by  Turner  ma4e  under 
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like  circumstances.  One  Livingston  testified  as  follows : 
I  was  present  at  the  trial  of  the  other  claim  case,  heard 
Turner  testify  and  remember  the  substance  of  his  testi- 
mony. He  is  dead.  He  testified  that  he  was  worth  in 
1883  and  1884,  above  all  of  his  indebtedness,  after  he 
had  sold  the  place  to  Hicks,  from  $1,200  to  $2,000;  that 
he  sold  the  place  outright  to  Hicks,  and  that  no  part  of 
it  was  given  to  his  daughter ;  that  he  asked  Sharp 
(plaintift*)  if  he  might  sell  the  place  to  Hicks,  as  Sharp 
had  a  mortgage  on  it;  that  he  could  not  have  sold  it  for 
more  than  $500 ;  and  that  he  had  sold  it  a  little  less  to 
Hicks  than  he  would  have  sold  it  to  any  one  else,  be- 
cause Hicks  was  his  son-in-law. 

1.  The  claimant's  motion  for  a  new  trial  alleges  that 
the  verdict  is  contrary  to  the  following  charge  of  the 
court,  for,  without  considering  proof  of  Turner's  dec- 
larations, the  jury  could  not  have  found  that  any  part 
of  the  property  was  given  to  Mrs.  Hicks:  "If  you  be- 
lieve from  the  evidence  that  Turner  had  sold  the  land 
to  Hicks  and  parted  with  the  title  and  possession,  and 
Hicks  had  possession,  then  no  declaration  made  by 
Turner  about  giving  a  part  of  the  land  could  be  con- 
sidered by  you,  and  you  should  not  consider  such  proof 
of  declarations  by  Turner;  but  if  made  before  he  parted 
with  the  title  and  possession,  then  you  can  consider 
them."  It  is  alleged  in  this  ground  that  the  proof 
shows  that  all  of  the  alleged  declarations  by  Turner 
were  made  after  he  parted  with  the  possession  and  title. 
It  is  also  alleged  that  the  court  erred  in  refusing  to  give 
the  following  instructions  as  requested:  "Unless  the 
evidence  shows  that  Mrs.  Hicks  was  present  and  heard 
the  alleged  conversation  between  Buchanan  and  Hicks 
about  a  gift  ot  a  part  of  the  land  by  Turner  to  Hicks, 
then  you  should  not  consider  such  evidence.  If  you 
believe  from  the  evidence  that  Turner  had  sold  the  land 
to  Hicks  and  parted  with  the  possession,  and  Hicks  has 
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possession,  then  no  declarations  made  by  Turner  about 
giving  a  part  of  the  land  could  be  considered  by  you." 

2.  Error  is  assigned  in  overruling  the  objection  to  a 
part  of  the  interrogatory  propounded  to  Buchanan,  in 
which  he  was  asked:  "State  whether  or  not  Turner 
gave  his  daughter  one  half  of  the  laud."  This  question 
was  objected  to  as  leading,  which  objection  was  made 
in  writing  upon  the  interrogatories  before  they  were 
executed. 

3.  Another  ground  is, that  the  court  erred  in  charging: 
"If  you  believe  from  the  evidence  that  it  was  a  trans- 
action between  father-in-law  and  son-in-law,  or  between 
father  and  daughter,  then  the  transaction  should  be 
scanned  with  care  and  caution,  and  the  bona  fides  of  the 
transaction  should  be  made  clearly  to  appear  before  you 
find  in  favor  of  it  being  a  bona  fide  transaction." 

4.  Error  in  refusing  to  charge  :  "If  you  believe  from 
the  evidence  that  C.  W.  Turner  went  to  Sharp,  the 
plaintift*,  and  got  his  permission  to  sell  the  land  to  Hicks, 
and  if  he  afterwards  sold  the  same  to  Hicks,  then  the 
plaintiff  cannot  complain  of  such  sale,  if  it  was  made 
in  good  faith  and  free  from  fraud." 

5.  The  remaining  grounds  of  the  claimants'  motion, 
and  the  only  special  ground  of  the  plaintiff's  motion 
assign  errors  upon  the  admission  of  testimony  over  stated 
objections,  without  alleging  that  such  objections  were 
made  when  the  evidence  was  offered. 

Hall  &  Hammond,  for  claimants. 

G.  W.  Gleaton  and  Capers  Dickson,  contra. 


Sawyer  v.  Almand. 

A  debtor  who  makes  a  fraudulent  sale  of  personal  property,  such  as 
a  mule,  before  judj?ment  is  rendered  aj^ainst  him  in  favor  of  his 
creditor,  passes  such  title  to  his  fraudulent  vendee  as  will  enable 
the  latter  to  pass  to  a  bona  fide  purchaser  from  him,  for  value  and 
without  notice  of  the  fraud,  a  title  good  and  valid  against  the  lien 
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of  the  judgment,  although  the  second  sale  was  not  made  until 
after  the  judgment  was  rendered,  the  property  not  having  then 
been  seized  nor  any  step  taken  by  the  Creditor  to  set  the  fraudu- 
lent sale  aside.  Ledyard  v.  Butler,  9  Paige,  132;  Williams  v, 
Lowe,  4  Humphr.  62;  Young  v.  Lathrop,67  N.  C.  63, 12  Am.  Rep. 
603;  Thames  V.  Rembert,  63  Ala.  562;  CofquiU  v.  Thatnas,  8  Ga. 
258 ;  Bump  on  Fraud.  Conv.  491, 492 ;  Wait  on  Fraud.  Con  v.  ?386 ; 
Freeman  on  Executions,  2H0;  Code,  22040.  Judgment  reversed 
May  16, 1892. 

Fraudulent  sale.  Debtor  and  creditor.  Bona  fide 
purchaser.  Before  judge  Boynton.  Rockdale  superior 
court.     September  term,  1891. 

An  execution  in  favor  of  Almand  &  Company  against 
A.  B.  Woolley  and  W.  H.  Woolley,  based  upon  a  judg- 
ment of  October  27,  1890,  was  levied  upon  a  mule  as  the 
property  of  the  defendants.  The  mule  was  claimed  by 
Sawyer.  Upon  the  trial  the  property  was  found  subject, 
and  Sawyer's  motion  for  new  trial  was  overruled.  One 
ground  of  the  motion  is,  that  the  court  erred  in  charg- 
ing :  "  If  you  believe  that  the  trade  or  transaction  be- 
tween Wm.  H.  and  Alec  Woolley  was  fradulent  and  void, 
under  the  evidence  and  rules  of  law  given  you  in  charge, 
then  no  title  would  pass  from  Wm.  II.  Woolley  to  his 
brother  so  as  to  prevent  the  property  from  being  subject 
to  levy  and  sale  as  the  property  of  Wm.  H.  Woolley. 
And  if  you  find  that  the  trade  between  Wm.  II.  and 
Alec  Woolley  was  void,  and  you  find  that  Sawyer 
bought  the  property  after  the  rendition  of  the  judgment 
from  which  this  fi.  fa.  issued,  then  the  property  would 
be  subject,  although  Sawyer  may  have  bought  in  good 
faith  and  without  notice  of  the  fraud." 

J.  N.  Glenn,  for  claimant. 
J.  R.  Irwin,  contra. 
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Holt  v.  The  State. 

The  evidence  warranted  the  verdict,  and  there  was  no  error  in  deny- 
ing a  new  trial.  Judgment  affirmed. 
May  16, 1892. 

Criminal  law.  Murder.  Before  Judge  Gamble. 
Tattnall  superior  court.     October  terra,  1891. 

The  defendant  was  convicted  of  murder  and  sentenced 
to  death.  He  moved  for  a  new  trial  on  the  general 
grounds ;  the  motion  was  overruled,  and  he  excepted. 
The  record  discloses  evidence  tending  to  prove  that  he 
handled  the  pistol,  with  which  the  killing  was  done, 
very  recklessly,  pointing  and  snapping  it  at  several  per- 
sons, and  then  deliberately  pointed  it  at  the  deceased 
and  fired  with  no  provocation  whatever.  The  defence 
claimed  that  the  shooting  was  accidental. 

C.  H.  Mann  and  E.  T.  Davis,  by  brief,  for  plaintiff  in 
error. 

B.  D.  Evans,  Jr.,  solicitor-general,  by  Hines,  Shu- 
brick  &  Felder,  contra. 


Barnes  v.  The  State. 

l»**  Wj  !•  if  counsel  for  the  accused  makes  the  point  that  the  solicitor- 

general  is  misstating  the  testimony,  when  in  fact  he  is  not,  and 
applies  to  the  court  for  interference,  it  is  not  error  for  the  pre- 
siding judge  to  rule  and  announce  that  the  testimony  was  as  the 
solicitor-general  had  repeated  it  when  the  point  was  raised.  Wil- 
liams V.  Hart,  65  Ga.  201 ;  Wiggins  v.  The  Stale,  80  Oa,  468. 
2.  The  evidence,  though  conflicting,  warranted  the  verdict. 

May  16, 1992.  Judgment  affirmed. 

Criminal  law.  Practice.  Evidence.  Concealed  weap- 
ons. Before  Judge  Miller.  Houston  superior  court. 
April  tenn,  1892. 

The  indictment  was  for  carrying  concealed  weapons. 
The  defendant  was  convicted,  and  excepted  to  the  over- 
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ruling  of  his  motion  for  a  new  trial.  At  the  trial  Col- 
bert testified  that  on  a  Sunday  he  was  going  in  a  wagon 
from  church  with  the  defendant,  his  wife,  witness's  wife, 
and  some  others ;  defendant  and  witness  quarrelled,  and 
defendant  drew  a  pistol  out  of  his  hip-pocket  with  his 
right  hand  just  as  he  jumped  out  of  the  wagon  ;  he  had 
his  coat  on;  the  pistol  was  taken  from  under  the  coat, 
and  was  concealed  and  not  carried  in  an  open  manner 
and  fully  exposed  to  view  ;  defendant  was  sitting  on  the 
side  of  the  wagon  when  he  drew  the  pistol,  was  getting 
out  of  the  wagon  when  he  drew  it,  with  one  hand  on 
the  side  of  the  wagon  and  his  feet  on  the  step  of  it. 
Lizzie  Miller  testified  that  she  saw  the  defendant  have 
the  pistol  in  his  hand  before  he  got  out  of  the  wagon ; 
he  did  not  get  the  pistol  out  of  his  pocket  when  he  got 
out  of  the  wagon,  if  he  had  she  would  have  seen  him ; 
she  did  not  see  the  pistol  in  the  box,  but  he  had  it  in  his 
hands  when  he  got  out  of  the  wagon.  Rutherford,  a 
witness  for  the  defendant,  testified  that  defendant  did 
not  get  the  pistol  out  of  his  pocket,  but  got  it  out  of  a 
goods  box  which  was  in  the  wagon  and  which  defendant 
had  used  to  carry  dinner  in  to  church  ;  witness  saw  the 
pistol  in  the  box  at  the  church,  and  it  stayed  there; 
when  defendant  got  out  of  the  wagon  witness  caught 
him  and  tried  to  keep  him  from  having  a  fuss  and  car- 
ried him  off  twenty  or  thirty  steps,  and  he  said,  "  Turn 
me  loose ;  don't  you  see  he  is  trying  to  kill  me  with  the 
chair?" ;  he  jerked  loose  and  ran  back  to  the  wagon  and 
got  the  pistol  out  of  the  box,  and  then  witness  carried 
him  oif  a  piece  from  the  wagon ;  then  he  went  back  and 
he  and  Colbert  hitched. for  a  fight ;  he  got  the  pistol  out 
of  the  box  before  -wntneso  carried  him  oiF;  he  did  not 
draw  it  out  of  his  pocket ;  Colbert  was  drunk ;  '*he 
went  oif  from  the  wagon  and  went  back  and  got  the  pis- 
tol,— no,  he  got  the  pistol  before  he  went  off  from  the 
wagon  with  me;  he  went  off  about  twenty  or  thirty 
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feet."  The  defendant  stated  that  he  put  the  pistol  iu 
the  box  when  he  started  from  home,  because  he  intended 
to  go  to  his  work  about  nine  miles  off;  did  not  go  to 
work  but  went  on  home  in  the  wagon  ;  when  he  got  out 
of  the  wagon  he  got  the  pistol  from  out  of  the  box;  did 
not  get  it  out  of  his  pocket ;  did  not  carry  it  in  his 
pocket;  it  was  in  the  box  until  he  got  it  out  after  he  got 
out  of  the  wagon. 

The  grounds  for  new  trial  are,  that  the  verdict  is  con- 
trary to  law  and  evidence,  and  that  the  court  erred  as 
follows:  The  solicitor- general  in  argument  stated  that 
when  the  witness  was  first  put  upon  the  stand,  he  testified 
that  the  defendant  jumped  out  of  the  wagon  and  went 
off  some  distance  and  then  went  back  and  got  the  pistol 
from  the  box  in  the  wagon:  The  defendant's  counsel 
objected  to  the  making  of  this  statement,  whereupon 
the  judge  stated  in  the  presence  of  the  jury  that  he 
thought  the  witness  had  testified  as  contended  by  the 
solicitor-general,  repeating  the  testimony. 

M.  G.  Bayne  and  T.  8.  Feldbe,  by  brief,  for  plaintiff 
in  error. 

W.  H.  Felton,  Jr.,  solicitor-general,  by  brief,  contra. 


,?«  ?J»  The  Fulton  Bag  &  Cotton  Mills  v.  Wilson. 

no    lou 

1.  The  rule  that,  as  between  employer  and  employee,  the  latter  in 
the  contract  of  hiring;  may  assume  all  risks  appertaining  to  the 
service,  save  such  as  arise  from  criminal  negligence,  was  declared 
in  the  case  of  Western  <fc  Atlantic  R,  R,  v.  Bishop^  60  Ga.  465,  decided 
by  a  full  bench  in  1872.  This  case  was  followeil  and  applied  in 
W.  &  A,  R,  R,  V.  Strong,  and  Hendricks  v.  W.  ds  A.  R  /?.,  52  Qa. 
461,  467.  It  was  also  recognized  as  authority  in  1876,  in  Gailoway 
V.  W.  ifc  A,  R,  i?.,  57  Ga.  512,  and  again  in  1883,  in  Cook  v.  Same, 
72  Ga.  48.  The  acquiescence  of  the  legislature  in  the  principle 
for  so  long  a  time  is  strong,  if  not  decisive,  evidence  of  the  public 
policy  of  this  State  touching  the  question,  more  especially  as  legis- 
lative attention  must  have  been  called  to  the  subject  when  the 
act  of  1876  (Code,  J4586(b) )  was  passed,  which  deals  with  crim- 
inal negligence  of  railroad  employees  but  forbears  to  interfere 
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with  the  prior  law  as  to  other  employees  or  as  to  employers  gen- 
erally. Under  these  circumstances,  this  court,  on  a  review  of  the 
above  mentioned  cases,  declines  to  overrule  them,  but  on  the  con- 
trary affirms  the  same  in  so  far  as  they  are  unmodified  by  the 
statute  just  cited  touching  railroad  employees.  The  cases  of 
Georgia  H.  JL  v.  Beatie,  66  Oa.  438  and  the  Same  v.  Oann,  68  Ga. 
360,  relate  to  contracts,  not  between  employer  and  employee,  but 
between  common  carrier  and  consignor,  and  consequently  do  not 
overrule  or  in  any  way  afifect  the  cases  now  under  review. 
2.  Construing  the  contract  now  in  question  in  the  light  of  the  con- 
tract adjudicated  upon  in  W.  <&  A.  R,  R,  v.  Bishop ,  mpra,  the 
terms,  "he  further  agrees  that  he  will  take  upon  himself  all  risks 
connected  with  or  incident  to  the  employment,  and  will  in  no 
case  hold  the  company  liable  for  any  injury  or  damage  to  his  per- 
son or  otherwise,  he  may  sustain  while  thus  employed,  whether 
it  arises  from  explosion,  or  the  machinery,  or  accident,  or  the  neg- 
ligence or  misconduct  of  himself  or  any  other  person  employed  by 
the  company,  or  from  any  other  cause,"  were  intended  by  the 
parties  to  cover  all  negligence,  including  that  of  the  employer 
in  failing  to  keep  the  machinery  in  safe  condition  and  in  omitting 
to  have  it  properly  inspected  to  ascertain  its  condition. 
May  18, 1898.  Judgment  revened. 

Master  and  servant.  Contract.  Negligence.  Before 
Judge  Vax  Epps.  City  court  of  Atlanta.  September 
term,  1891. 

Action  for  personal  injuries  sustained  from  defend- 
ant's negligence  in  putting  the  plaintiff  to  work  at  de- 
fective machinery.  The  jury  found  for  the  plaintiff 
f  250,  and  the  defendant's  motion  for  a  new  trial  was 
overruled.  The  motion  alleged  that  the  verdict  was 
contrary  to  law  and  evidence,  and  that  the  court  erred 
in  charging,  in  reference  to  the  contract  set  up  by  the 
defendant,  that  "a  servant  cannot  legally  contract  to 
excuse  the  master  from  the  consequences  of  his  (the 
master's)  own  negligence ;  and  there  is  nothing  in  that 
contract  which  will  bar  the  plaintiff's  right  to  recover, 
if  otherwise  entitled  to  recover  under  the  law  and  the 
facts  as  found  by  you."  The  only  material  portion  of 
the  contract  is  set  out  in  the  second  head-note. 

Weil  &  GtooDWiN,  for  plaintiff*  in  error. 
Mayson  &  Hill,  contra. 
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80  820;        Poole  v.  The  Georgia  Railroad  &  Banking  Company. 

fl08    88| 

I  ii'aao 

|i20  226         A  railway  company  selling  a  ticket  at  a  way-station  for  a  train  soon 

to  pass,  is  bound  to  stop  the  train  long  enough  to  afford  the  pur- 
chaser reasonable  time  to  board  it  in  safety ;  and  if  he,  without 
any  delay  beyond  that  which  is  forced  upon  him  by  passengers 
coming  out  of  the  car  and  crowding  upon  the  platform,  endeavors 
to  get  aboard  just  as  the  train  is  starting  off,  and  is  injured  in 
consequence  of  the  too  hasty  starting  of  the  train,  which  caused 
the  door  of  the  car  to  close  suddenly,  it  not  being  securely  fastened 
back,  he  is  prima  facie  entitled  to  recover.  The  controlling  fact  in 
this  case  being  that  there  was  not  sufficient  time  allowed  to  board 
the  train,  it  is  distinguishable  iromHardwick  v.  Ga.  R,  d:  Bkg.  Co., 
85  0(U  507^  Judgment  reversed. 

May  18, 1892 

Railroads.  Negligence.  Before  Judge  Richard  H. 
Clark.  DeKalb  superior  court.  August  adjourned 
term,  1891. 

The  court  below  sustained  a  general  demurrer  to  the 
plaintiff's  petition  as  amended,  and  the  plaintiff  ex- 
cepted. The  petition  alleged:  On  October  10,  1888, 
petitioner  bought  a  ticket  from  the  station  of  defendant 
at  Lithonia  to  its  station  at  Conyers,  from  its  ticket- 
agent  at  Lithonia,  intending  to  go  on  its  passenger- 
train.  When  the  train  arrived,  which  arrival,  by  reason 
of  the  carelessness  and  negligence  of  its  agents  and  em- 
ployees, was  delayed,  the  train  being  very  much  over- 
crowded by  passengers  because  defendant  negligently 
failed  to  furnish  sufficient  accommodation  for  its  pa- 
trons, the  cars  of  the  train  were  so  crowded  that  the 
passengers  were  standing  in  the  aisles  and  on  the  plat- 
forms  of  the  cars.  Petitioner  attempted  to  get  on  the 
cars,  but  because  of  their  crowded  condition  and  of  the 
large  number  of  passengers  getting  off,  and  the  lack  of 
time  for  them  to  get  oft',  being  impeded  by  the  crowds, 
he  was  forced  to  get  on  the  train  as  it  was  in  the  act  of 
starting  off,  and  had  just  reached  the  top  step  of  the 
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platform  and  was  in  the  act  of  going  into  a  car,  when, 
hy  reason  of  the  sudden  start  and  the  jostling  of  the 
crowd,  he  caught  the  side  of  the  door.  The  door  of  the 
car  being  of  heavy  material  and  on  easily  moving  hinges, 
and  not  being  propped  back  by  the  usual  apparatus  at- 
tached to  the  floors  of  cars  to  keep  doors  from  closing, 
slammed  to  and  caught  petitioner's  hand  on  the  edge  of 
the  door,  badly  mashing  two  of  his  fingers  and  painfully 
injuring  his  entire  hand,  causing  great  bodily  pain  and 
anguish  to  him.  The  petition  then  set  forth  loss  of 
time,  expenses,  etc.,  alleged  that  the  injuries  were  to 
some  extent  permanent,  and  alleged  petitioner's  age. 
The  amendment  alleged  that  the  door  of  the  car  was  not 
sufficiently  propped  back  and  held  back  so  as  to  prevent 
its  closing  upon  the  stopping  or  starting  of  the  train ; 
and  that  defendant's  agents  failed  to  prop  or  fasten  the 
door  open  so  as  to  prevent  its  closing,  under  the  circum- 
stances as  alleged  above.  And  further,  that  defendant 
was  negligent  in  that  its  officers  or  agents  grossly  neg- 
lected to  give  plaintiff  time  to  get  upon  the  train,  and 
that  by  reason  thereof  he  was  left  exposed  in  a  position 
of  great  danger,  and  injured  as  before  set  forth 

Candler  &  Lee,  for  plaintiff. 

J.  B.  CuMMiNG  and  Candler  &  Thomson,  for  defend- 
ant 


LucKiE  V,  Johnston  Brothers.  '-!!^i 
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1.  The  authority  of  an  agent  to  collect  need  not  be  express,  but  may 
be  implied;  and  where  a  bill  for  goods  previously  sold  by  liim 
for  the  house  he  represent?,  together  with  a  bill  for  goods  sold 
directly  by  the  house  to  the  same  customer,  is  sent  to  the  agent, 
and  both  bills  are  by  the  latter  presented  to  the  customer,  who 
pays  both,  whether  under  all  the  circumstances  the  sending  of 
the  bill  to  the  agent  implies  authority  in  him  to  collect  the  money 
is  a  question  of  fact  for  the  jury.  That  the  bills  had  printed 
upon  their  face  in  small  letters  the  words,  '*  bills  payable  at  this 
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office  only,"  which  the  debtor  did  not  notice  and  of  which  he 
had  no  knowledge  at  the  time  he  made  the  payment,  would  not 
necessarily  negative  the  authority,  if  from  the  other  circumstances 
it  could  be  fairly  implied.  Code,  J2864  ;  Adam$  v.  Humphreys,  54 
Oa.  496 ;  Mechem,  Agency,  §341 ;  Trainor  v,  Morrison,  78  Me.  160, 
57  Am.  Rep.  790 ;  Putnam  v.  French,  53  Vt.  402,  38  Am.  Rep.  682; 
Kinsman  v.  Kershaw,  119  Mass.  140. 

2.  It  is  discretionary  with  the  court  whether  to  reopen  the  case  for 
the  admission  of  more  evidence  at  a  late  stage  of  the  trial. 

3.  The  charge  of  the  court  on  the  subject  of  ratification  was  correct, 
and  as  comprehensive  as  the  evidence  warranted. 

May  18, 1802.  Judgment  reverted. 

Agency.  Payment.  Practice.  Charge  of  court.  Be- 
fore Judge  Richard  II.  Clark.  DeKalb  superior  court. 
February  term,  1891. 

The  plaintiffs  sued  Luckie  for  $140.29  and  interest, 
on  an  account  for  tobacco  furnished  on  March  2,  1889, 
amounting  to  $37.68,  and  for  tobacco  furnished  on  Sep- 
tember 4,  1889,  amounting  to  $102.61.  The  defendant 
pleaded  the  general  issue,  and  payment.  The  jury 
found  for  the  plaintiffs  $141.29  with  interest.  The  de- 
fendant moved  for  a  new  trial  on  the  grounds  that  the 
verdict  is  contrary  to  law  and  evidence,  and  on  numerous 
other  grounds  hereafter  stated.  The  motion  was  over- 
ruled, and  he  excepted.  The  record  shows  that  the 
goods  for  which  the  account  was  made  were  furnished 
by  the  plaintiffs  to  the  defendant,  who  paid  the  price 
charged  therefor  to  M.  J.  Smith,  whom  he  insists  was 
the  authorized  agent  of  the  plaintiffs  to  collect  the 
same ;  and  he  further  claims  that  the  plaintiffs  repeat- 
edly ratified  said  collection  since  it  was  made.  The  tes- 
timony for  the  plaintiffs  tended  to  show  that  Smith  was 
a  traveling  salesmen  for  them ;  he  had  authority  to 
sell  but  not  to  collect,  and  was  never  authorized  to  col- 
lect but  instructed  not  to  do  so.  Upon  the  invoice  of 
the  goods  sold  to  the  defendant  and  produced  by  him 
under  notice,  was  printed,  "All  bills  must  be  paid  at 
this  office,"  which   office  was  at  Reidsville,  N.  C.    It 
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further  appears  from  the  plaintitts'  evidence  that  on  May 
17,  1888,  Smith  wrote  to  them  from  Gainesville,  Geor- 
gia, a  letter  containing  the  statement:  "I  want  to  make 
the  ^rip  again  in  August,  and  will  let  you  know  before 
I  g6,  so  you  can  send  me  statements  of  the  accounts  and 
authorize  me  to  collect."  On  the  same  day  he  wrote  to 
them  another  letter  in  which  he  said:  "I  notice  that 
you  say  on  your  invoices,  *  bills  payable  at  this  office 
only.'  This  will  injure  my  trade,  and  I  do  not  think  it 
necessary.  It  would  not  look  so  bad  or  do  me  as  mucli 
injury  if  it  was  printed  on  the  invoice,  as  it  will  when 
written.  This  is  a  very  hard  trade  to  manage ;  I  am 
thoroughly  familiar  with  it  and  know  just  how  partic- 
ular I  have  to  be  with  it ;  for  instance,  when  I  go  to 
collect  Hudson's,  I  will  have  to  get  you  to  send  me  a 
statement  of  his  account,  because  if  he  has  to  send  you 
the  money  I  cannot  sell  him  any  more  goods.  I  had  to 
collect  a  bill  from  him  to-day  that  I  sold  him.  Now 
please  do  not  understand  me  as  wanting  to  collect,  for  it 
is  exactly  what  I  do  not  want  to  do,  except  when  I  see 
it  is  necessary  to  save  an  account  or  retain  a  customer." 
On  July  4,  1888,  Smith  wrote  to  the  plaintiffs:  "Your 
favor  3d  inst,  inclosing  ck.  for  $28.00,  to  hand.  I  have 
not  collected  any  money  from  Mr.  Langford  or  any  one 
else.  I  was  due  Mr.  Langford  a  little  bill  for  groceries, 
and  wanted  to  pay  him ;  that  is  why  I  asked  you  to  re- 
ceipt him  for  his  tobacco  bill  and  charge  it  to  me.  It 
will  cost  15  cents  to  have  check  cashed  here,  and  it 
would  cost  Mr.  Langford  something  to  remit.  I  do  not 
want  you  to  break  any  rules  or  contract.  You  say  that 
if  I  have  collected  the  amount  from  Mr.  Langford  you 
will  receipt  him  for  same  upon  return  of  this  check.  If 
I  had  collected  this  bill  I  would  have  notified  you  at 
once,  but  I  could  not  have  collected  without  authority 
and  receipt.  I  do  not  exactly  understand  your  letter, 
so  I  return  the  check.     If  it  does  not  suit  you  to  receipt 
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Mr.  Langford  as  requested,  I  can  wait  until  I  get  some 
money  to  pay  my  bills  and  can  tell  Mr.  Langford  he 
will  have  to  remit  direct  to  you,  which  I  think  will  in- 
jure our  trade  with  him  and  others,  especially  as  it  is 
such  a  small  matter.  J.  W.  Hudson  and  G.  D.  Leely 
both  wanted  to  pay  me  some  money  to-day,  and  I  de- 
clined to  receive  it,  because  I  told  you  I  did  not  want  to 
do  any  collecting  except  where  I  could  not  sell  a  good 
man  without  doing  so,  or  to  save  a  bill  if  I  happened  to 
find  that  we  were  in  danger  of  losing  it."  On  April  7, 
1889,  Smith  wrote  to  one  of  the  plaintiffs :  "How  would 
it  suit  you  for  us  to  have  a  settlement  ?  I  will  agree  to 
anything  reasonable,  and  should  think  that  you  would 
be  glad  to  get  the  matter  oif  of  hand.  If  there  are  any 
bills  unpaid  that  I  cannot  collect,  I  will  agree  to  call 
them  lost ;  and  unless  you  allow  me  to  make  an  eflbrt 
to  have  the  bills  paid,  it  is  not  right  to  ^v^ithhold  a  settle- 
ment on  that  account." 

For  the  defendant  Smith  testified :  While  employed 
by  plaintiffs  I  sold  tobacco  for  them,  collected  part  of 
their  bills,  and  looked  after  their  business  in  Georgia  and 
South  Carolina.  I  sold  goods  for  them  to  the  defendant 
who  paid  me  for  the  same.  I  had  authority  from  plain- 
tiffs to  collect  the  money.  I  collected  money  from 
others  for  plaintiffs  while  I  was  traveling  for  them; 
caimot  tell  how  often  I  did  so,  but  did  so  constantly. 
When  I  collected  money  for  them  upon  bills  sold  by  me, 
they  took  it  in  settlement  of  the  bills  upon  which  I 
made  the  collection,  and  there  was  never  any  question 
about  it.  I  had  a  settlement  with  them  in  December, 
1890;  .1  denied  I  owed  them  anything,  but  they  insisted 
I  owed  them  for  money  collected  by  me  from  their  cus- 
tomers in  an  amount  greater  than  my  commissions  for 
working  for  them  ;  I  contended  I  did  not,  but  compro- 
mised by  giving  four  notes  in  full  of  all  claims.  Do  not 
remember  whether  or  not  I  had  written  authority  to 
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collect  the  bill  ou  defendant,  but  do  know  they  sent  me 
a  statement  of  his  account ;  do  not  remember  whether 
or  not  I  had  any  verbal,  special  authority  to  collect  this 
particular  bill,  but  I  did  have  general  authority  to  col- 
lect plaintiffs'  bills  when  I  thought  it  was  to  their  interest 
to  do  so.  I  visited  them  at  Reidsville  several  times,  first 
in  1888,  and  last  in  1889;  cannot  remember  any  exact 
time  at  which  I  visited  them.  Saw  one  of  them  in 
Georgia  only  once,  in  December,  1890,  when  we  had  the 
settlement.  I  did  not  tell  defendant  I  had  authority  to 
collect  the  bill  and  receipt  for  it ;  he  told  me  he  wanted 
to  pay  his  account,  and  I  told  him  I  would  send  to  the 
house,  get  a  statement,  and  he  could  then  pay  it.  I 
wrote,  got  the  statement,  presented  it,  and  he  paid  it.  I 
showed  him  no  authority.  In  my  settlement  with  plain- 
tiffs I  contended  that  I  had  collected  only  the  amount 
of  my  commissions  ;  they  contended  that  I  had  collected 
more  than  that  suna.  Do  not  remember  whether  this 
bill  against  defendant  here  sued  on  was  specially  settled 
at  that  time  or  not,  nor  whether  it  was  included  therein, 
nor  did  we  specially  mention  that  bill  as  one  I  was  to 
settle  and  pay ;  but  I  know  that  the  notes  given  by  me 
were  to  be  in  full  of  all  sums  I  had  collected  from  their 
customers.  Nothing  was  said  that  I  remember  about 
this  particular  bill,  but  the  notes  covered  all  collections 
I  had  made.  I  did  collect  for  plaintiffs  other  bills  from 
other  parties,  and  had  authority  to  do  so. 

Defendant  testified :  I  ordered  the  first  bill  from  the 
house  directly;  the  last  one  I  bought  from  Smith. 
Plaintiffs  had  collected  from  me  on  former  bills  through 
the  Athens  banks,  I  living  in  eleven  miles  of  Atlanta 
at  the  time.  When  Smith  sold  me  this  $102.61  bill  I 
told  him  I  wanted  to  pay  to  him ;  he  said  he  would  send 
to  plaintiffs  for  the  bill;  he  did  so,  and  in  a  few  days  he 
presented  me  with  both  the  bills  here  sued  ou,  for  pay- 
ment.    I  paid  them  to  him,  and  he  receipted  them  in 


Digitized  by  VjOOQ IC 


326  LucKiE  r.  Johnston.  [89  Ga. 

the  name  of  plaintiffs.  The  bill  presented  was  on  plain- 
tiffs' bill-heads  exactly  like  the  one  put  in  evidence 
by  them.     I  paid  them  to  Smith  about  November  1, 

1889.  The  receipts  given  me  by  him  for  plaintiflfe  were 
left  by  me  with  W.  P.  Hill  of  Atlanta,  who  has  lost 
them ;  I  called  on  him  for  them,  and  he  could  not  find 
them.  I  did  not  know  Smith  had  not  given  plaintiffs 
the  money  I  paid,  until  they  wrote  me  some  time  in 

1890.  I  did  not  notice  on  their  bills  anything  as  to 
where  bills  were  to  be  paid ;  believed  Smith  had  the 
right  to  collect  as  he  stated  he  did,  and  I  paid  him  and 
he  gave  me  the  receipted  accounts. 

The  defendant  introduced  a  letter  from  the  plaintiffs 
to  him  dated  May  7,  1890,  as  follows  :  "  Your  favor  re- 
ceived and  noted.  In  reply  would  say  that  Mr.  M.  J. 
Smith  has  not  paid  us  your  account,  and  he  has  fallen 
so  far  short  of  all  his  promises  to  us  that  we  are  not 
disposed  to  extend  further  indulgence.  He  has  prom- 
ised to  raise  the  money  and  settle  every  dollar  he  owes 
us,  but  the  promises  are  all  we  get ;  and  while  we  regret 
having  to  do  so,  yet  if  we  do  not  receive  satisfactory 
settlement  for  your  account  by  15th  inst.,  we  will  place 
it  in  the  hands  of  our  attorneys,"  etc.  The  defendant 
testified  that  a  letter  offered  in  evidence  by  him  pur- 
porting to  have  been  written  by  the  plaintiffs  to  Smith 
under  date  October  26, 1889,  was  written  upon  plaintiffs 
letter-head  paper;  that  defendant  had  had  several  let- 
ters from  them,  and  this  one  is  in  the  handwriting  of 
their  book-keeper  who  has  often  written  to  him  for 
them. 

The  first  six  special  grounds  for  new  trial  are,  that 
the  court  refused  to  charge,  as  requested,  as  follows: 
(1)  "If  you  believe  from  the  evidence  that  M.  J.  Smith 
had  a  general  authority  from  plaintiffs  to  collect  their 
bills,  or  if  he  had  a  special  authority  to  collect  these  ac- 
counts sued  on,  and  if  you  further  find  that  he  collected 
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the  accounts  sued  on,  then  you  should  find  for  the  defend- 
ant." (2)  "Authority  to  do  a  thing  may  be  either  express 
or  implied.  Authority  may  be  implied  from  facts  and  cir- 
cumstances." (3)  "The  law  does  not  require  that  one 
should  state  in  express  terms  that  he  ratifies  an  act  be- 
fore he  can  be  held  to  have  ratified  it,  but  if  there  are  in 
evidence  any  facts  or  circumstances  which  show  the  ac- 
ceptance of  the  act  as  the  act  of  the  principals,  a  ratifica- 
tion may  be  inferred  from  such  facts  or  circumstances." 
(4)  "If  you  believe  from  the  evidence  that  Smith  col- 
lected from  defendant  the  accounts  sued  on,  and  did  so 
without  authority  from  plaintiffs,  but  that  if  afterwards 
plaintiffs,  with  a  knowledge  of  such  collection,  at- 
tempted to  collect  out  of  Smith  the  money  Smith  had  so 
collected  from  defendant,  then  I  charge  you  that  that 
would  be  a  ratification  of  Smith's  act  in  collecting  the 
money,  and  that  plaintiffs  could  not  recover."  (5)  "K 
you  find  from  the  evidence  that  Smith  sold  for  plain- 
tiffs to  defendant  a  bill  of  goods,  and  that  plaintiffs  sent 
the  goods  to  defendant,  and  sent  a  bill  for  the  price  of 
the  goods  to  Smith,  then  I  charge  you  that  is  prima  facie 
evidence  that  Smith  had  the  authority  to  collect  the 
same."  (6)  "  If  it  appears  from  the  evidence  that  M.  J. 
Smith,  without  authority  from  plaintiffs,  collected  from 
defendant  the  accounts  sued  on,  and  if  it  further  ap- 
pears that  plaintiffs,  knowing  of  the  collection  by  Smith, 
have  received  the  notes  of  Smith  in  full  of  all  money 
collected  by  Smith  from  plaintiffs'  customers,  if  he  col- 
lected any,  I  charge  you  that  would  constitute  a  ratifica- 
tion, and  plaintiffs  cannot  recover." 

Grounds  7-9  are,  that  the  court  erred  in  charging  the 
jury  as  follows :  (7)  "  It  is  conceded  here,  gentlemen, 
that  the  goods  were  sold  and  delivered  to  Mr.  Luckie, 
and  that  the  prices  are  correct ;  but  the  defendant  pleads 
that  he  has  paid  these  two  accounts,  by  paying  them  to 
Mr.  M.  J.  Smith,  the  agent  of  the  plaintiffs.     So  the  sole 
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question  that  you  are  to  try,  gentlemen  of  the  jury,  is 
whether  this  account  has  been  paid  or  not ;  and  whether 
it  has  been  paid  or  not  will  depend,  in  the  first  place, 
whether  you  believe  it  has  been  paid  to  the  agent  of 
Johnston  Bros.,  and  in  the  second  place,  that  the  agent 
has  been  authorized  to  receive  it.  To  make  the  pay- 
ment good  there  must  not  only  be  the  payment  of  the 
money,  but  it  must  have  been  paid  to  the  proper  person." 
The  errors  assigned  are,  that  the  charge  does  not  fully 
state  the  defence ;  payment  to  an  authorized  agent  was 
not  the  sole  question  for  the  jury  to  try;  payment  does 
not  depend  upon  Smith  being  the  agent  at  the  time  of 
payment.  (8)  "  Well  now,  do  you  believe  from  the  evi- 
dence in  this  case,  that  this  agent,  Mr.  Smith,  was  au- 
thorized to  sell  the  goods  to  Mr.  Luckie,  but  was  not 
authorized  to  collect  for  the  goods?  If  he  did  collect 
under  such  circumstances  and  under  such  a  power,  and 
Mr.  Luckie  knew  the  conditions  of  his  agency,  then  he 
would  not  have  the  right  to  collect,  and  it  would  not  be 
a  legal  payment  for  Mr.  Luckie  to  pay  him.  Now,  Mr. 
Luckie  must  have  the  knowledge  that  his  agency  was 
thus  limited ;  and  if  you  believe  that,  in  the  first  in- 
stance when  the  goods  were  sold,  Mr.  Luckie  had  on  the 
bill  of  the  plaintifts  that  limitation  to  the  power  of  the 
agency,  that  is  suflicient  to  charge  Mr.  Luckie  with  a 
knowledge  that  he  was  not  an  agent  to  collect,  although 
he  might  have  been  an  agent  to  sell."  The  errors  as- 
signed are,  that  there  is  no  evidence  to  sustain  this 
charge;  no  evidence  that  Luckie  had  notice  of  such 
limitation  ;  the  evidence  may  or  may  not  be  sufficient, 
such  is  not  necessarily  so ;  the  charge  is  confused  and 
calculated  to  mislead  the  jury  on  the  subject  of  notice  to 
Luckie.  (9)  "  If  Mr.  Smith  collected  this  money  and 
accounted  to  the  plaintifts  for  it  by  giving  them  his 
notes,  and  if  you  believe  he  did  so  account  to  them  and 
he  gave  them  his  notes  for  it,  that  would  be  a  ratifica- 
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tion,  and  Mr.  Luckie's  plea  of  payment  would  be  good. 
But  if,  on  the  contrary,  you  do  not  believe  from  the  evi- 
dence that  there  was  such  ratification  by  the  taking  of 
the  notes,  why  then,  so  far  as  the  ratification  is  con- 
cerned, it  would  not  avail  the  defendant,  and  the  matter 
would  stand  under  the  law  as  I  have  charged,  and  you 
would  find  on  the  other  branch  of  the  case."  The  errors 
assigned  are :  the  latter  sentence  is  not  warranted  by 
the  evidence;  it  excludes  defendant's  other  theory  of 
ratification,  based  upon  letter  of  plaintiffs  to  defendant 
of  date  May  7,  1890 ;  it  excludes  every  theory  of  ratifi- 
cation in  the  case,  except  the  taking  notes  in  settlement 
with  Smith  to  settle  the  debt  sued  on. 

The  tenth  ground  is,  that  the  verdict  is  contrary  to 
the  following  charge:  "If  Mr.  Smith  collected  this 
money  and  accounted  to  plaintiffs  for  it  by  givhig  them 
his  notes,  and  if  you  believe  he  did  so  account  to  them, 
and  he  gave  them  his  notes  for  it,  that  would  be  a  ratifi- 
cation and  Mr.  Luckie's  plea  of  payment  would  be  good." 

The  eleventh  and  last  ground  for  new  trial  is,  that  the 
court  erred  in  rejecting,  as  irrelevant,  the  letter  of 
October  26,  1889,  referred  to  at  the  close  of  defendant's 
evidence,  whose  counsel  stated  in  his  place  that  neither 
he  nor  his  client  knew  of  the  letter  until  the  night  be- 
fore, when  Smith,  who  resides  in  Atlanta,  gave  it  to  him. 
The  purposes  for  which  it  was  offered  were,  to  show 
that  the  plaintiffs  had  written  to  Smith  on  that  date, 
which  was  only  a  few  days  before  he  presented  the  ac- 
count to  the  defendant  for  payment,  to  show  that  an 
account  was  forwarded  to  Smith  in  this  letter,  and  to 
show  that  the  plaintiff's  did  send  accounts  to  Smith  for 
collection.  This  letter  opens  with  the  statement:  "We 
herewith  enclose  you  statement  of  account  as  requested." 
Further  on  it  said  "  We  would  like  to  send  statement  of 
the  account  of  J.  S.  &  Co.  and  see  what  can  be  done  with 
them.     We  want  to  wind  up  the  business  completely 
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within  tlie  next  few  clays."     The  other  statements  there- 
in refer  to  sales  of  goods. 

W.  J.  Albert,  for  plaintiff  in  error. 

Broyles  &  Son  and  Candler  &  Thomson,  contra. 


Wells  v.  Daniel. 

1.  The  evidence  warranted  the  verdict,  and  was  not  contrary  to  law. 

2.  The  action  being  complaint  for  land,  and  the  plea  alleging  that 
the  conveyance  was  made  as  security  for  a  debt  and  that  the  debt 
had  been  paid,  a  general  verdict  finding  the  premises  in  dispute 
for  the  plaintiff,  covered  all  the  issues  made  in  the  pleadings. 
May  W,  1892.  Jtidgment  affirmed. 

Verdict.  Security  deed.  Before  Judge  Martin. 
Screven  superior  court.     November  term,  1891. 

J.  H.  Daniel  sued  T.  J.  Wells  for  a  certain  described 
tract  of  land  containing  550  acres,  less  135  acres  of 
said  tract  surrendered  to  plaintiff  by  defendant  about 
October  24,  1884.  The  title  relied  on  by  the  plain- 
tiff was  an  absolute  deed  to  him  from  the  defend- 
ant, embracing  the  land  sued  for,  dated  March  6, 1884, 
in  consideration  of  $1,516.52.  The  defence  was,  that 
the  deed  was  made  to  secure  a  debt  due  by  the  defend- 
ant to  the  plaintiff,  which  had  been  fully  paid. 

At  the  trial  the  defendant  testified  :  He  owed  plain- 
tiff', J.  H.  Daniel  &  Son,  and  Daniel,  Sons  &  Palmer. 
Being  in  the  shingle  business,  he  got  advances  of  money 
and  other  things  to  carry  on  the  business  from  said  firm, 
the  firm  of  J.  H.  Daniel  &  Son  being  succeeded  by 
Daniel,  Sons  &  Palmer.  As  he  would  manufacture 
shingles  he  would  carry  them  to  said  firm  for  sale  on  his 
account ;  they  would  sell  them  and  give  him  credit  for 
the  sales ;  they  bought  up  the  notes  given  by  him  for 
the  purchase  money  of  an  engine  and  shingle-machine 
with  which  he  carried  on  the  shingle  business,  and  held 
the  notes.     Plaintiff  was  a  mernber  of  said  two  firms. 
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After  the  shingle  business  had  been  earned  on  some 
time,  said  firm  represented  by  plaintiff,  and  defendant, 
had  a  settlement  by  which  defendant  sold  to  said  firm 
the  engine  and  shingle-machine.  He  received  $700  as 
amount  due  him  on  the  settlement.  Said  settlement 
embraced  everything  that  he  owed  the  two  firms  and 
plaintiff,  as  defendant  understood.  The  note  which  the 
deed  was  given  to  secure  was  embraced  in  that  settle- 
ment, as  he  understood ;  he  does  not  owe  plaintiff  one 
cent.  Everything  embraced  in  the  settlement  was  put 
by  the  clerks  of  the  firm  in  a  book  which  defendant  held 
in  his  hand.  The  terms  of  the  settlement  were,  that 
after  the  payment  of  the  $700  defendant  should  deliver 
the  shingle-machine  and  engine  to  the  firm,  and  they 
were  then  to  pass  receipts  and  receive  the  papers  em- 
braced in  the  settlement.  Does  not  know  whether  the 
note  which  the  deed  was  given  to  secure  is  embraced  in 
said  book  or  not ;  his  understanding  of  the  matter  was, 
that  the  settlement  embraced  everything  he  owed  said 
firm  and  plaintift  individually.  Does  not  know  that  said 
note  was  mentioned  in  the  settlement.  After  the  settle- 
ment defendant  refused  to  turn  over  the  engine  and 
shingle-machine,  because  plaintiff  refused  to  return  him 
a  mule  he  had  which  defendant  claimed ;  and  defendant 
afterwards  found  out  there  was  a  lot  of  shingles  for 
which  the  firm  had  not  given  him  credit.  The  mule 
was  no  part  of  the  settlement.  Daniel  &  Son  now  have 
him  sued  for  the  recovery  of  the  engine  and  machine, 
which  suit  is  pending. 

R.  G.  Daniel  testified  :  The  deed  was  given  by  defend 
ant  to  secure  a  note  given  by  him  to  plaintiff,  which 
note  witness  held  in  his  hand.  It  was  credited  with 
$896,  leaving  a  balance  of  over  $1,100  principal.  The 
deed  embraces  the  land  sued  for,  except  one  hun- 
dred and  thirty-five  acres  sold  to  plaintiff  and  for  which 
the  $396  credited  on  the  note  was  paid.     The  settle- 
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ment  referred  to  by.  defendant  had  nothing  to  do  with 
the  individual  claims  of  plaintiff,  nor  was  the  note  or 
deed  embraced  therein.  Witness  was  a  member  of  the 
firm  that  made  the  settlement;  was  not  present  all  the 
time  the  settlement  was  being  made ;  it  was  made 
through  plaintiff. 

Plaintiff  testified  :  The  settlement  referred  to  by  de- 
fendant was  a  settlement  of  the  business  of  the  two 
firms,  but  had  nothing  to  do  with  plaintift''s  individual 
claims,  and  did  not  embrace  the  note  to  secure  which 
the  deed  was  given.  The  note  is  still  unpaid,  except 
the  credit  on  it.  Considered  the  title  to  the  engine  and 
machine  as  in  the  firm  after  the  settlement ;  the  firm 
have  paid  taxes  on  them  ever  since.  On  said  settle- 
ment paid  defendant  $700,  but  it  was  only  on  settlement 
of  the  firm  business.  The  mule  referred  to  by  defend- 
ant was  plaintiff's  own  mule,  and  defendant  had  no 
right  to  him.  Defendant  claimed  it  was  only  a  tempo- 
rary exchange  when  witness  regarded  it  as  a  permanent 
trade.  The  deed,  as  well  as  the  note  to  secure  which  it 
was  given,  was  the  private  property  of  plaintiff  and  was 
kept  in  plaintift*'s  private  sale  (safe?),  and  the  firm  had 
nothing  to  do  with  the  deed  or  note,  which  was  not  em- 
braced or  considered  or  mentioned  in  the  transaction 
mentioned  by  defendant. 

The  note  was  introduced.  It  was  of  the  same  date  as 
the  deed,  was  for  $1,516.50  principal,  with  interest  at 
eight  per  cent,  from  maturity^  and  was  payable  to  the 
plaintiff.  Indorsed  on  it  was  a  credit  for  $396,  dated 
October  24,  1884.  . 

The  jury  found  for  the  plaintiff  the  premises  in  dispute. 
The  defendant  moved  for  a  new  trial  on  the  grounds 
that  the  verdict  was  contrary  to  law  and  evidence; 
and  further,  because  the  court  failed  to  charge  the  jury 
that  if  they  found  that  the  deed  was  given  to  secure  the 
note,  they  should  find  by  their  verdict  whether  it  was  so 
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given  and  whether  the  note  was  paid,  and  if  not  paid 
how  much  was  still  due  thereon  ;  and  the  movant  alleges 
that  herein  the  verdict  does  not  cover  the  issues  made 
by  the  pleadings. 

J.  H.  Holland  and  Uobbt  &  Oliver,  by  brief,    for 
plaintiff  in  error. 

Dell  &  Wade,  contra. 


The  National  Park  Bank  v.  Berry,  and  vice  versa. 

1.  An  order  granted  by  the  court  in  a  pending  attachment  case,  re- 
citinj?  various  facts  as  having  transpired  after  the  levy  of  the  at- 
tachment, and  adjudging  as  follows :  **Ordered,  therefore,  on  mo- 
tion of  the  plaintiff,  that  the  court  has  full  jurisdiction  in  the 
premises,  and  that  the  action  of  the  defendant  amounts  in  law  to 
a  general  appearance  and  a  waiver  of  all  questions  as  to  the  valid- 
ity of  the  attachment,  if  any  such  ever  existed'* ;  and  "that  the 
ease  do  proceed  with  liberty  to  the  plaintiff  to  enter  up  a  judg- 
ment against  the  defendant  personally,  and  against  the  sureties 
on  the  bonds,  for  the  amount  of  his  recovery,"  is  not  a  final  judg- 
ment, and  from  it  alone  a  writ  of  error  to  the  Supreme  CJourt  could 
not  be  sued  out  either  before  or  after  the  case  was  tried  and  finally 
disposed  of.  The  passage  of  the  order  was  matter  for  exception 
pendente  lite,  as  the  order  did  not  terminate,  nor  would  a  refusal  to 
grant  it  have  terminated,  the  case. 

2.  The  order  cannot  be  treated  as  a  judgment  overruling  a  plea  to 
the  jurisdiction,  as  no  such  plea  was  filed.  The  bonds  ^iven  by 
the  defendant  in  attachment  to  dissolve  the  garnishments  are  no 
part  of  the  pleadings,  and  a  recital  in  the  bonds,  to  the  effect  that 
the  defendant  denied  the  jurisdiction  of  the  court  to  entertain  the 
attachment  and  protested  against  the  exercise  of  such  jurisdiction, 
did  not  present  the  question  of  jurisdiction  to  the  court  for  nd- 
judication.  Writ  of  error  dUmi^sed. 
May  IS,  1892. 

Practice  in  Supreme  Court. 

Attachment  on  behalf  of  Berry  against  the  National 
Park  Bank  of  New  York,  was  issued  on  April  27, 1891, 
and  was  levied  by  the  service  of  garnishments,  return- 
able to  the  August  term  of  the  city  court  of  Richmond 
county.     In  July  were  filed  in  the  office  of  the  clerk  of 
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that  court  bonds  to  dissolve  the  garnishments,  executed 
by  the  bank  by  Geo.  A.  Mercer,  its  attorney-at-law  and 
agent,  as  principal,  and  by  certain  others  as  securi- 
ties, reciting  the  suing  out  of  the  attachment  and  the 
service  of  the  garnishments,  that  "said  attachment  so 
levied  is  causing  embarrassment  to  and  interfering  with 
the  business  and  transactions  of  said  defendant,  thus 
rendering  relief  from  the  operation  of  the  same  neces- 
sary," that  "the  statute  of  the  United  States  forbids  the 
issuing  of  any  attachment  against  a  national  banking 
institution  before  final  judgment  in  any  suit,  action  or 
proceeding  in  any  State,  county  or  municipal  court,  and 
renders  the  same  illegal  and  void,"  thut  "the  said  de- 
fendant, the  said  National  Park  Bank  of  New  York, 
does  not  hereby  in  any  way  recognize  the  right  of  said 
court  to  prosecute  the  said  suit  in  any  manner  or  form 
against  the  said  defendant,  but  executes  this  bond  from 
necessity  only  in  order  to  relieve  its  assets  from  illegal 
seizure,  and  for  the  benefit  of  its  correspondents  and 
customers,  and  hereby  protests  against  said  proceeding 
and  the  jurisdiction  of  said  court,"  and  that,  "subject  to 
said  protest  and  denial  of  jurisdiction,  the  defendant  in 
attachment  and  its  securities  acknowledge  themselves 
bound,"  etc.  Thereafter  at  the  August  term  the  plain- 
tiff filed  a  declaration,  but  no  plea,  answer  or  demurrer 
was  made  or  filed  by  the  defendant.  At  the  November 
term  the  case  was  called  in  its  order  and  was  set  for 
jury  trial ;  and  on  November  24,  on  motion  of  the  plain- 
tiff's attorney,  the  court  passed  the  order  the  material 
portion  of  which  is  set  out  in  the  first  head-note,  and  to 
which  the  defendant  took  its  bill  of  exceptions,  "still 
protesting  against  the  jurisdiction  of  said  court,"  and 
assigning  the  following  errors:  (1)  The  statute  of  the 
United  States  forbids  the  issuing  of  an  attachment 
against  a  national  banking  institution  before  final  judg- 
ment in  any  suit,  action  or  proceeding  in  any  State, 
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county  or  municipal  court,  and  declares  the  same  illegal 
and  void;  and  therefore  said  court  had  no  jurisdiction 
in  said  case.  (2)  The  filing  of  the  bonds  aforesaid  does 
not  amount  in  law  to  a  general  appearance  and  a  waiver 
of  all  questions  as  to  the  validity  of  the  attachment.  (3) 
There  were  no  pleadings  that  would  authorize  the  pass- 
ing of  any  such  order.  This  bill  of  exceptions  specifies, 
as  the  parts  of  the  record  material  to  a  clear  under- 
standing of  the  errors  complained  of,  the  attachment, 
the  bonds  to  dissolve  the  garnishment,  the  declaration, 
and  the  order  which  is  excepted  to.  The  judge's  certifi- 
cate thereto  is  dated  December  23,  1891.  In  the  Su- 
preme Court  the  defendant  in  error  moved  to  dismiss 
the  bill  of  exceptions,  on  the  grounds,  among  others, 
that  there  is  no  exception  to  the  final  judgment ;  and 
that  it  does  not  appear  from  the  record  specified  by 
plaintiflTin  error,  that  any  final  judgment  has  yet  been 
rendered  in  the  court  below,  the  order  excepted  to  be- 
ing one  pendente  lite,  and  there  being  no  averment  of 
any  action  had  thereunder. 

The  defendant  in  error  took  a  cross-bill  of  exceptions 
to  the  passage  of  another  order  by  the  court,  not  ma- 
terial here.  Prom  this  cross-bill  it  appears  that  after 
the  passage  of  the  order  of  November  24,  the  case  pro- 
ceeded, and  after  the  introduction  of  evidence  by  the 
plaintifl:',  resulted  in  a  verdict  for  him,  upon  which  judg- 
ment in  his  favor  was  entered  on  November  25. 

George  A.  Mercer,  Joseph  B.  Gumming  and  Bryan 
Gumming,  for  the  bank. 
Frank  H.  Miller  and  William  K.  Miller,  contra. 


Lecroy  V,  The  State. 

i 

1.  Under  a  statute  (Code,  ?4372)  making  it  an  offence  to  use  to  or  of 
another  opprobrious  words,  the  accused  may  be  convicted  on  an 
indictment  cliarging  conjunctively  that  the  words  were  used  to 
and  of  another,  though  the  evidence  shows  that  they  were  used  of 
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but  not  to  him,  the  otlier  requisites  of  the  offence  being  properly 
charged  and  fully  established. 

2.  In  making  his  unsworn  statement  before  a  municipal  court  in  de- 
fence to  a  charge  of  breach  of  the  peace  in  violation  of  an  ordi- 
nance, a  person  is  not  privileged  to  use  of  another  and  in  his 
presence  opprobrious  words  or  abusive  language  tending  to -cause 
a  breach  of  the  peace,  unless  the  matter  to  which  the  words  relate 
baser  he  honestly  believes  it  has  some  relevancy  to  the  charge  on 
trial  or  to  a  legitimate  answer  or  defence  thereto  The  Queen  r. 
Hutchins,  7  Irish  Common  Law  Rep.  425.  And  after  the  presiding 
officer  of  the  court  has  ruled  them  out  of  order,  they  should  be 
treated  as  presumptively  irrelevant,  nothing  to  the  contrary  ap- 
pearing. A  repetition  of  them,  after  such  ruling,  with  no  evidence 
tending  to  show  that  the  speaker  honestly  believed  them  to  be 
relevant  or  tending  to  vindicate  his  good  faith  in  the  persistent 
use  of  them,  may  constitute  a  misdemeanor,  within  the  section  of 
the  code  above  referred  to. 

3.  The  evidence  warranted  the  verdict.  Judgment  affirmed. 

May  18, 1898. 

Criminal  law.  Opprobrious  words.  Before  Judge 
McWhorter.     Hart  superior  court.     March  term,  1892. 

Indictment  for  using  opprobrious  and  abusive  lan- 
guage to  and  of  one  Williams  and  in  his  presence,  tend- 
ing to  cause  a  breach  of  the  peace.  The  question  is, 
whether  a  verdict  of  guilty  is  supported  by  evidence 
showing  as  follows:  The  defendant  and  one  Williams 
were  brought  before  the  mayor  of  Hartwell  for  trial, 
charged  with  a  breach  of  the  peace,  in  violation  of  the 
ordinances  of  that  town.  Williams  pleaded  guilty.  The 
defendant  pleaded  not  guilty,  and  after  the  introduction 
of  the  evidence,  made  a  statement  in  his  defence,  in 
which,  speaking  of  Williams,  he  said,  "He  swore  a  lie," 
referring  to  a  former  trial  in  which  Williams  was  a  wit- 
ness. After  being  called  to  order  by  the  mayor,  he  re- 
peated the  language.  It  was  used  to  the  mayor  as  a 
court  trying  the  case.  Williams  was  one  of  a  number 
of  people  in  the  room  at  the  time,  and  heard  what  the 
defendant  said. 

McCuRRY  &  Proffitt,  by  brief,  for  plaintiff  in  error. 
W.  M.  Howard,  solicitor-general,  by  brief,  contra. 
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Lyman  t?.  The  State. 

The  homicide  in  question  having  been  committed  by  striking  a  sin- 
gle blow  with  an  empty  glass  pitcher  which  happened  to  be  on  a 
table  near  the  accused,  and  which  was  suddenly  taken  up  by  him 
in  the  progress  of  an  altercation  with  the  deceased  and  the  blow 
with  it  instantly  stricken,  there  being  various  attendant  circum- 
stances from  which  the  jury  might  infer  that  the  blow  was  stricken 
without  any  intention  to  kill,  but  for  the  purpose  of  checking  an 
advance  by  the  deceased  or  hindering  him  from  using  violence, 
both  parties  being  angry  and  apparently  about  to  fight,  and  the 
blow  havinjg  resulted  in  death  some  days  afterwards,  unexpect- 
edly to  the  physician  who  examined  the  wound  shortly  after  its 
infliction,  the  question  whether  the  homicide  was  voluntary  or  in- 
voluntary should  have  been  submitted  to  the  jury,  moreespecially 
as  there  was  no  evidence,  other  than  the  exhibition  of  the  pitcher 
itself  before  the  jury,  as  to  whether  it  was  or  was  not  an  instru- 
ment likely  to  produce  death  or  serious  bo<lily  harm  in  the  way 
and  with  the  degree  of  force  it  was  used.  In  charging  the  jury 
the  court  should  not  have  assumed  as  matter  of  law  that  the  kill- 
ing was  wilful  or  intentional,  and  should  not  liave  limited  their 
finding  by  positive  instruction  to  a  verdict  of  murder,  voluntary 
manslaughter,  or  not  guilty.  JudgmerU  reversed. 

Mayl8.1S»8. 

Criminal  law.  Manslaughter.  Charge  of  court.  Be- 
fore  Judge  Miller.  Bibb  superior  court.  November 
ac^ourned  terra,  1891. 

Lyman  was  indicted  for  murder.  The  evidence  showed 
that  he  and  the  deceased  were  employed  on  the  same 
railroad  coach,  and  were  on  good  terms.  On  a  certain 
night  they  drank  whisky  and  beer  with  two  women  at 
the  car,  until  about  midnight,  when  the  defendant  and 
one  of  the  women  went  to  a  house  in  the  neighborhood ; 
the  deceased  and  the  other  woman  went  to  the  same 
place  two  or  three  hours  afterwards,  and  the  deceased 
waked  the  defendant  and  charged  him  with  having  car- 
ried away  a  shoe  belonging  to  the  woman  who  accom- 
panied the  deceased  ;  this  was  denied,  and  a  quarrel 
ensued,  in  the  course  of  which  the  defendant  arose  from 
the  bed  and  put  on  his  pantaloons ;  both  parties  advanced 
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toward  each  other,  and,  according  to  some  testimony, 
the  deceased  put  his  hand  behind  him  towards  his 
pocket  in  which  a  pistol  was  afterwards  found ;  the  de- 
fendant seized  a  glass  pitcher  from  a  table  in  the  center 
of  the  room,  and  struck  the  deceased  on  the  head  with 
it,  knocking  him  down,  and  he  died  two  days  afterwards. 
The  defendant  was  found  guilty  of  voluntary  man- 
slaughter, with  a  recommendation  to  mercy.  His  mo- 
tion for  a  new  trial  was  overruled,  and  he  excepted. 
The  grounds  of  the  motion  material  here  are :  After  the 
jury  had  retired  and  had  considered  the  case  for  about 
an  hour  and  a  half,  they  returned  into  court,  and  the 
foreman  inquired  whether  it  would  be  lawful  for  them 
to  find  the  defendant  "guilty  of  involuntary  manslaugh- 
ter in  the  commission  of  an  unlawful  act,'*  and  what  the 
penalty  would  be  in  that  case.  The  court  replied : 
"  No,  not  in  this  case.  I  have  not  submitted  any  ques- 
tion of  involuntary  manslaughter  to  the  jury.  In  the 
opinion  of  the  court  the  case  falls  under  one  of  these 
heads :  murder,  voluntary  manslaughter,  or  not  guilty ; 
for  this  reason  I  have  not  instructed  the  jury  about  in- 
voluntary manslaughter  at  all."  It  is  alleged  that  the 
court  erred  in  not  then  and  there  instructing  the  jury 
upon  the  law  of  involuntary  manslaughter,  and  that  the 
statement  thus  made  by  the  court  was  an  expression  of 
opinion  upon  the  evidence  and  was  a  direction  to  the 
jury  to  return  a  verdict  of  murder  or  voluntary  man- 
slaughter. It  is  further  alleged  that  the  court  erred  in 
refusing  to  give  to  the  jury  the  law  of  involuntary  man- 
slaughter, either  in  the  original  charge  or  when  they  re- 
turned into  court  and  asked  whether  they  could  find  a 
verdict  of  involuntary  manslaughter  in  the  commission 
of  an  unlawful  act;  in  confining  them  to  the  considera- 
tion of  three  propositions :  murder,  voluntary  man- 
slaughter, and  not  guilty ;  in  failing  to  submit  to  them 
the  question  whether  the  defendant  was  guilty  of  invol- 
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untary  manslaughter,  although  the  evidence  was  such  as 
required  the  submission  of  that  question,  and  the  defend- 
ant's counsel  contended  that  it  might  be  a  case  of  invol- 
untary manslaughter;  and  in  refusing  to  charge  sections 
4327,  4328,  4329  of  the  code,  although  requested  in  writ- 
ing so  to  do. 

The  refusal  to  charge  as  follows  is  assigned  as  error: 
"If  the  jury  believe  from  the  evidence  that  the  defend- 
ant was  not  entirely  justified  under  the  law  and  evidence 
in  the  killing  of  the  deceased,  if  he  did  kill  him,  and 
that  he  did  not  intend  to  kill  the  deceased,  but  did  so  in 
the  commission  of  an  unlawful  act,  or  of  a  lawful  act 
which  probably  might  produce  such  consequences  in  un- 
lawful manner,  then  the  jury  would  not  be  authorized  to 
find  the  defendant  guilty  of  murder,  or  of  voluntary 
manslaughter,  but  they  might  find  him  guilty  of  invol- 
untary manslaughter,  either  in  the  commission  of  a  law- 
ful act,  as  the  evidence  authorizes  them  to  believe  that 
the  act  was  unlawful  or  lawful." 

The  court  charged :  "It  becomes  necessary  in  this  case 
that  I  should  instruct  you  upon  the  law  of  murder,  vol- 
untary manslaughter  and  justifiable  homicide,"  and  then 
proceeded  to  define  to  the  jury  voluntary  manslaughter 
and  justifiable  homicide,  and  to  charge  them  upon  these 
subjects,  but  wholly  neglected  to  charge  upon  the  sub- 
ject of  involuntary  manslaughter;  and  this  is  assigned 
as  error.  The  court  also  charged :  "  If  you  do  not  think 
it  is  a  case  of  murder,  then  see  whether  in  your  opinion 
this  man  is  guilty  of  voluntary  manslaughter;  .  . 
you  ought  also  to  inquire,  of  course,  whether  it  is  a  case 
of  justifiable  homicide";  but  did  not  define  the  law  of 
involuntary  manslaughter  and  instruct  the  jury  that  they 
could  find  a  verdict  of  involuntary  manslaughter,  and 
this  is  assigned  as  error. 

Dessau  &  Bartlett  and  T.  M.  Hukt,  for  plaintiff  in 
error,   cited  Code,  §3248;  Ga.  Rep.  5—441;  10—110; 
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15—223;  17—93;  22—76;  29—594;  81—424;  63— 
693;  76—181;  76—474;  80— 272;  88— 297;  89—140; 
2  Thomp.  Tr.  §2214 ;  1  Whar.  Cr.  L.  §§381,  474-8 ;  1 
Russ.  Cr.  514,  582 ;  7  C.  &  P.  274,  32  E.  C.  L.  R.  609 ; 
1  East,  P.  C.  236 ;  2  Ld.  Raym.  1498;  1  Id.  43  ;  1  Hale, 
455  ;  1  Leach,  378 ;  12  Rep.  87. 

W.  H.  Felton,  Jr.,  solicitor-general,  contra,  cited  Ga. 
Rep.  6—441;  10—102;  28—215;  17—200;  18—229; 
22—83  ;  56—697 ;  58—212  ;  76—697  ;  3  Gr.  Ev.  §128. 


97  404  Brown  et  al.  v.  The  State. 

f  102  6t2 

A  person  charged  in  the  county  court  with  a  misdemeanor  having 
waived  indictment  and  trial  by  jury,  and  the  waiver  having  been 
recorded  as  required  by  §299  of  the  code,  and  after  a  trial  by  the 
county  judge  and  a  finding  of  guilty  the  case  having  been  taken 
to  the  superior  court  by  certiorart  and  the  judgment  there  reversed 
without  any  special  order  for  disposing  of  it  finally,  when  the  case 
returned  to  the  county  court  for  a  new  trial  the  accused  had  no 
right  to  withdraw  his  waiver  of  indictment  by  a  grand  jury,  as 
that  would  have  divested  the  county  court  for  the  time  being  of 
jurisdiction ;  but  he  did  have  a  right  to  withdraw  hia  waiver  of 
trial  by  jury  and  to  demand  a  trial  by  jury  in  lieu  of  a  second 
trial  by  the  county  judge.  The  only  restriction  upon  this  right 
was  that  it  should  be  exercised  in  due  and  reasonable  time,  and  it 
appearing  that,  on  the  return  of  the  case  to  the  county  court,  notice 
was  given  of  intention  to  demand  a  jury  trial,  and  that,  when  the 
case  was  called,  the  demand  was  actually  made  together  with  a 
motion  to  withdraw  the  waiver,  no  point  being  made  as  to  delay, 
it  was  error  for  the  county  judge  to  overrule  the  motion,  deny  the 
demand  for  trial  by  jury  and  proceed  to  try  the  accused  a  second 
time.  Cross  v.  State,  78  Ala.  430 ;  State  v.  Touchet,  33  La.  An. 
1154;  Town  of  Carthage  v,  Buckner,  8  111.  Ap.  152;  Dean  v. 
Sweeney,  51  Tex.  242 ;  Brown  v,  Chenoworth,  Id.  469 ;  1  Thomp. 
Trials,  ?2.  Judgment  revened. 

May  18, 1892. 

Criminal  law.      Waiver.      Practice.      Before  Judge 
Miller.     Houston  superior  court.     April  term,  1892. 

Separate  accusations  were  preferred  in  Houston  county 
court  against  Redford,  Brown  and  Kendrick,  charging 
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each  of  them  with  assault  and  battery,  in  that  they  did 
assault  and  beat  Allen  Lockett  on  the  26th  of  June, 
1891.  The  defendants  waived  indictment  and  trial  by 
jury,  and  were  tried  in  the  county  court  and  convicted. 
A  certiorari  was  sustained  and  a  new  trial  awarded.  "On 
the  return  of  said  case  to  the  county  court,"  the  defend- 
ants "gave  notice  that  they  would 'demand  an  indict- 
ment by  the  grand  jury,  and  if  this  was  by  the  court 
refused,  they  woitld  demand  a  trial  by  jury  in  the 
county  court;  and  notwithstanding  this  notice  was  given 
in  due  time  to  have  granted  the  request  for  an  indict- 
ment by  the  grand  jury,  and  in  sufficient  time  to  have 
had  a  jury  summoned,  .  .  said  demand  for  indict- 
ment and  said  request  for  trial  by  jury  was  refused. 
.  .  When  said  case  was  called,"  the  defendants 
"before  arraignment,  in  writing  moved  the  court  for 
leave  to  draw  their  waiver  of  indictment  by  grand  jury 

and  trial  by  jury,  entered  at  term,  1891,  which 

motion  was  refused."  The  defendants  then  demanded 
an  indictment  by  grand  jury,  which  was  refused;  and 
then  they  demanded  a  trial  by  jury,  which  also  was  re- 
fused, and  the  case  was  ordered  to  proceed.  Each  of 
these  rulings  was  assigned  as  error  in  a  petition  for 
certiorari  taken  by  the  defendants  jointly,  after  being 
convicted  in  the  county  court  on  the  second  trial. 

C.  C.  Duncan,  for  plaintiffs  in  error. 

W.  H.  Felton,  Jr  ,  solicitor-general,  contra. 


GuNN  V.  The  State. 

The  act  of  1873  (Code,  J4580),  making  it  a  misdemeanor  to  hunt 
any  kind  of  game  with  gun  or  dogs,  or  both,  on  the  Sabbath  day, 
is  not  violative  of  the  constitution  of  this  State  or  of  the  United 
States. 
.  The  word  "game,"  without  statutory  definition,  is  sufficiently 
certain.  The  word  is  to  be  understood  in  its  ordinary  significa- 
tion.   Ck)de,  §4,  par.  1. 
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3.  "Sunday"  and  "the  Sabbath  day"  are  synonymous  in- the  legisla- 
tion of  Georgia. 

4.  The  evidence  warranted  the  judgment  of  the  county  court  finding 
the  accused  guilty.  Judgment  affirmed. 
May  18, 1892. 

Criminal  law.  Sunday.  Words.  Constitutional  law. 
Before  Judge  Miller.  Houston  superior  court.  April 
term,  1892. 

Indictment  for  hunting  partridges  with  gun  and  dogs 
on  Sunday,  February  15,  1891,  under  the  code,  section 
4580.  The  defendant  was  convicted  in  the  county 
court,  and  on  certiorari  the  conviction  was  upheld.  The 
errors  assigned  in  the  petition  for  certiorari  are  as  fol- 
lows :  (1)  Pending  the  trial  the  defendant  objected  to 
the  rendition  of  any  judgment  against  him,  because  the 
statute  above  mentioned  is  unconstitutional,  in  that  it 
has  a  tendency  to  interfere  with  and  restrict  the  right  of 
all  men  to  worship  God  according  to  the  dictates  of 
their  own  consciences;  in  that  it  was  an  attempt  to 
punish  the  defendant  on  account  of  his  religious  opin- 
ions, the  act  complained  of  not  being  licentious,  or  a 
practice  inconsistent  with  the  peace  and  safety  of  the 
State  ;  and  in  that  the  statute  does  not  define  what  kind 
of  game  is  meant  to  be  within  its  provisions ;  it  is  too 
indefinite,  and  to  make  an  offence  it  is  necessary  to  go 
outside  of  the  law  itself  to  determine  whether  the  thing 
or  things  hunted  with  gun  or  dogs  or  both,  is  a  viola- 
tion "of  the  law,  whether  it  is  birds  or  animals,  or  what 
kind  of  birds  or  what  kind  of  animals.  These  objec- 
tions were  overruled.  (2)  There  was  no  suflicient  evi- 
dence certainly  and  definitely  to  warrant  the  conviction, 
it  not  appearing  that  the  defendant  did  actually  hunt 
for  game  on  that  day  with  gun  or  dogs  or  both,  and  it 
not  appearing  that  anything  he  hunted  was  game  in  the 
sense  and  intention  of  the  act,  and  it  not  appearing  that 
the  Sunday  to  which  the  evidence  pointed  as  showing 
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that  he  was  on  that  day  engaged  in  hunting  with  his 
gun  and  dogs,  was  the  Sabbath  day. 

The  testimony  showed  that  on  a  Sunday  early  in  1891, 
the  defendant  and  two  other  men  went  in  a  buggy 
driven  by  one  Dales,  carrying  with  them  three  guns  and 
a  pointer  dog,  to  the  house  of  one  Newell  in  Houston 
county,  and  arranged  with  him  to  take  care  of  the  mules 
while  they  went  to  a  baptizing  in  the  neighborhood,  as 
they  said.  He  agreed  to  do  so,  and  they  drove  off.  In 
a  short  while  Dales  returned  with  the  buggy  and  mules, 
which  remained  there  until  later  in  the  day,  when  the 
defendant  and  the  others  returned  for  them,  bringing 
guns  and  the  dog.  Newell  heard  shooting  in  the  direc- 
tion they  went,  all  the  day.  When  they  returned  in  the 
evening  they  brought  a  number  of  birds,  partridges  and 
perhaps  doves,  in  a  bird  bag.  Partridges  are  considered 
game  birds,  Newell  believes.  A  pointer  dog  is  a  bird 
dog,  and  is  used  for  hunting  birds.  One  Porter  saw  the 
defendant  and  two  others  near  his  house  on  Sunday 
during  the  early  part  of  the  year ;  they  were  shooting ; 
he  saw  a  pointer  dog  which  he  knew  to  be  defendant's 
dog,  running  over  the  ground  as  if  he  were  hunting ;  he 
saw  them  shoot,  but  did  not  know  what  they  shot  at; 
they  were  shooting  at  something  as  if  it  were  birds  fly- 
ing in  the  air ;  he  did  not  see  whether  they  shot  birds 
or  whether  they  killed  any  birds  ;  all  of  which  occurred 
in  Houston  county. 

R.  F.  Lyon,  for  plaintiff  in  error. 

W.  H.  Felton,  Jr.,  solicitor-general,  contra. 


Attaway  et  aL  v.  Carswbll. 

1.  On  the  trial  of  an  application  to  enter  nunc  pro  tunc  on  the  minutes 
of  the  court  of  ordinary,  first,  an  order  appointing  an  adminis- 
trator, alleged  to  have  been  passed  at  the  September  term,  1874, 
and  secondly,  an  order  granting  leave  to  sell  real  estate,  alleged 
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to  have  been  passed  at  the  sacce^ing  October  term,  a  receipt  ^  ven 
by  the  ordinary  to  the  administrator  on  November  1st,  1874.  em- 
bracing his  fees  for  passing  these  orders  and  for  other  appro- 
priate services  preliminary  to  such  orders,  was  competent  evi- 
dence in  behalf  of  the  applicant,  there  being  eome  presumption 
that  the  ordinary,  as  a  public  officer,  actually  rendered  all  the 
services  for  which  he  charged  and  collected  fees  in  the  due  course 
of  his  official  business,  and  it  being  his  official  duty  to  give  a  re- 
ceipt for  any  fees  paid  to  him  by  an  administrator,  and  not  to 
recognize  any  one  as  an  administrator  who  was  not  such  by  due 
appointment. 

2.  A  receipt  to  the  administrator  by  the  publisher  of  a  newspaper 
for  the  payment  of  a  bill  for  advertising  application  for  leave  to 
sell  land,  and  for  advertising  the  sale,  was  of  doubtful  relevancy, 
but  its  admission  in  evidence  is  not  cause  for  a  new  trial. 

3.  The  recitals  in  a  deed  made  by  the  administrator  conveying  land 
BQld  by  him  as  such,  were  relevant  only  as  tending  to  show  that  in 
making  the  sale  he  did  not  undertake  to  act  independently  of 
leave  from  the  court  of  ordinary,  but  conformed  his  action  to  the 
theory  now  claimed  to  be  the  true  one,  to  wit,  that  the  court  had 
passed  an  order  granting  leave  to  sell.  While  the  recitals  would 
afford  no  direct  evidence  of  the  truth  of  the  facts  recited,  the 
making  of  them  would  be  a  circumstance  which  the  jury  might 
take  into  consideration  in  connection  with  the  other  facts  as  tend- 
ing to  establish  the  theory  contended  for  by  the  applicant. 

4.  That  an  order  passed  by  the  ordinary  was  not  signed,  or  that  it 
was  irregular,  or  that  some  oi  the  legal  preliminaries  to  granting 
it  had  been  omitted,  would  be  no  cause  for  not  entering  it  on 
the  minutes  nunc  pro  tunc,  if  it  was  in  fact  passed,  its  entry  being 
requisite  to  make  the  minutes  speak  the  truth. 

6.  Oral  evidence  was  admissible,  and  no  caution  to  the  jury  touching 
the  danger  of  trusting  to  it  was  essential,  there  being  written 
evidence  strongly  corroborating  it,  and  all  the  evidence  of  both 
kinds  tending  in  the  same  direction. 

6.  The  evidence  demanded  the  verdict,  and  the  judgment  denying  a 
new  trial  was  correct  Judgment  affirmed. 

May  2ft,  1882. 

Ordinary.  Administrator.  Evidence.  Practice.  Be- 
fore Judge  RoNEY.  Burke  superior  court.  May  term, 
1891. 

To  the  November  term,  1885,  of  Burke  superior  court 
Attaway  et  aL  brought  ejectment  against  Carswell.  In 
1H86  Carswell  petitioned  the  court  of  ordinary  that  two 
orders  alleged  to  have  been  passed  by  that  court  in 
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1874,  but  never  to  have  been  entered  upon  its  minutes, 
be  entered  nunc  pro  tunc;  one  of  the  orders  being  for 
the  appointment  of  Bell  as  administrator  upon  the  es- 
tate of  M.  V.  Attaway  *(under  whom  the  plaintiffs  in 
ejectment  claimed),  and  the  other  being  for  the  sale  by 
the  administrator  of  the  premises  in  dispute.  The  peti- 
tion  of  Carswell  alleged  that  the  premises  were  sold  at 
public  outcry  by  Bell  as  administrator,  under  this  order, 
on  the  first  Tuesday  in  November,  1874,  to  Wilkins 
under  whom  the  defendant  in  ejectment  claims.  In  an- 
swer to  a  rule  nisi  issued  by  the  ordinary,  the  plaintiffs 
in  ejectment  appeared  and  resisted  the  application  of  the 
defendant,  which,  after  a  hearing,  was  granted.  An  ap- 
peal to  the  superior  court  was  taken,  where,  under  the 
evidence  and  charge  of  the  court,  the  jury  found  that 
said  proceedings  were  had  in  the  court  of  ordinary  and 
should  be  entered  on  its  minutes.  The  plaintiffs  in 
ejectment  moved  for  a  new  trial ;  the  motion  was  over- 
ruled, and  they  excepted.  Among  the  grounds  of  the 
motion  were  the  following: 

Error  in  admitting,  over  objection,  a  receipted  bill 
dated  November  1,  1874,  in  favor  of  Lawson,  ordinary, 
against  Bell,  administrator  of  M.  V.  Attaway,  contain- 
ing various  items  of  ordinary's  costs;  also,  a  bill  against 
Bell,  administrator,  in  favor  of  the  Waynesboro  Ex- 
positor, for  advertising  an  application  for  leave  to  sell 
land,  and  an  administrator's  sale  of  land  on  September 
10  and  October  8,  1874,  with  an  acknowledgment  of 
receipt  of  payment  signed  by  J.  E.  Frost. 

Error  in  refusing  to  charge  : 

"The  applicants  have  introduced  a  deed  from  the  per- 
son they  claim  to  have  been  administrator  of  May  V 
Attaway.  They  also  offer  the  publication  in  a  news- 
paper, which  is  claimed  to  be  the  publication  on  which 
they  say  their  judgment  granting  leave  to  sell  said  land 
was  founded.     They  have  also  certain  receipts  claimed  to 
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be  for  money  paid  by  the  administrator.  I  charge  you 
that  the  recitals  in  said  deed  (if  there  be  such)  that  the 
land  was  sold  by  order  of  the  court  of  ordinary  are  not 
proof  of  that  fact.  I  charge  you  further,  that  though 
there  was  a  publication  of  leave  to  sell  land,  that  is  no 
proof  of  the  fact  that  the  leave  to  sell  was  granted  after- 
wards to  sell  that  land. 

*'To  make  a  valid  judgment  by  the  court  of  ordinary, 
such  a  judgment  as  will  divest  the  heirs  of  their  inherit- 
ance by  administrator's  sale,  the  law  requires  that  such 
judgment  shall  be  in  writing  and  signed  by  the  judge  of 
the  court  of  ordinary ;  and  before  the  jury  can  find  a 
verdict  allowing  the  amendment  now  asked,  they  must 
find  that  at  the  October  term,  1874,  of  the  court  of 
ordinary  of  this  county,  a  judgment  duly  written  out 
was  signed  by  the  judge  of  said  court,  authorizing  S.  J. 
Bell,  as  administrator  of  May  V.  Attaway,  to  sell  the 
land  mentioned.  If  the  testimony  leads  you  to  believe 
that  at  the  October  term  of  said  court,  in  1874,  no  such 
judgment  was  made  in  the  way  I  have  charged,  you  can- 
not conclude  that  any  legal  judgment  was  had,  and  you 
must  find  against  the  applicant.  If  a  paper  was  brought 
to  the  court  of  ordinary  purporting  to  be  an  order  to 
sell  land,  and  this  paper  was  handed  to  the  ordinary  at 
a  regular  term  of  the  court,  and  he  filed  it  away  for 
record  and  never  signed  it,  and  it  was  never  recorded  on 
the  minutes  of  said  court,  such  paper  is  not  a  judgment 
of  the  court  of  ordinary  and  cannot  now  be  entered  as 
a  judgment  of  said  court. 

"Human  memory  is  frail,  and  it  is  a  dangerous  prac- 
tice to  attempt  after  a  long  lapse  of  time  to  set  up  and 
establish  records  by  memory;  and  before  the  jury  can 
enter  a  judgment  on  parol  testimony  alone,  it  ought  and 
must  appear  that  the  paper  offered  as  a  judgment  was  in 
fact  and  in  law  a  good  judgment. 

"The  burden  of  proof  being  on  the  party  moving  to 
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establkh  these  orders,  I  charge  that  the  party  moving 
must  show  that  the  orders  were  actually  passed,  that 
the  judgments  were  actually  rendered  by  the  judge  of 
the  court  of  ordinary  as  claimed,  when  there  is  no  record 
of  the  rendition  of  a  judgment  and  it  is  sought  to  be 
established  by  parol,  that  is  by  witnesses  testifying  from 
memory.  I  charge  you  that  the  testimony  must  be  un- 
mistakable. If  the  proof  shows  that  no  order  was  signed 
and  no  paper  purporting  to  be  an  order  for  his  signature 
was  read  over  by  the  judge  or  in  his  presence,  receiving 
his  sanction,  and  no  order  was  entered  on  the  minutes 
of  the  court,  then  there  was  no  judgment  of  the  court 
at  all ;  no  order  was  passed,  and  yoc  should  so  find. 

"  In  order  for  a  copy  of  a  lost  paper  to  be  established 
upon  the  testimony  of  a  witness  who  swears  from  mem-  . 
ory,  that  person  must  have  seen  and  read  over  the  paper 
himself  in  order  to  know  its  contents  and  be  able  to 
swear  to  them  He  could  not  swear  from  what  some 
one  else  told  him,  or  from  his  knowledge  of  a  custom 
that  may  have  prevailed  in  like  cases. 

"While  it  is  not  your  duty  in  this  trial  nor  the  duty 
of  this  court  to  say  whether  any  judgment  that  may 
have  been  passed  was  a  legal  judgment,  but  your  simple 
duty  is  to  enquire  whether  the  ordinary  did  render  a 
judgment  or  pass  an  order  as  alleged, — while  you  have 
nothing  to  do  with  the  regularity  or  legality  of  such  a 
judgment  or  order,  yet  the  law  provides  how  a  court  of 
record  should  render  a  judgment  or  pass  an  order,  and 
unless  he  does  it  in  the  way  required  by  law  he  does  not 
do  it  at  all.  In  other  words,  unless  the  order  was  re- 
duced to  writing  and  signed  by  the  judge  or  entered 
upon  his  minutes,  then  it  was  not  a  judgment  or  order 
of  any  kind,  whether  good  or  void.  A  mere  writing 
drawn  by  a  lawyer,  not  signed  by  the  judge  nor  entered 
on  the  minutes,  is  not  a  judgment  of  the  court  and  could 
not  be  now  entered  on  the  record  as  such," 
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Error  in  the  charge  to  the  jury,  in  flaying  that  the 
issue  was,  were  these  two  orders  granted  as  claimed. 
Movants  insist  that  the  papers  as  claimed  with  the  tes- 
timony offered  about  them,  were  not  such  writings  as 
made  them  legal  judgments  of  the  court  of  ordinary, 
and  that  the  issue  should  have  covered  the  question 
whether  there  was  in  October,  1874,  a  legal  judgment 
of  the  court  of  ordinary  authorizing  the  sale  of  said 
land,  at  least  a  judgment  legal  in  the  sense  of  being  reg- 
ular in  form  and  manifesting  in  itself  the  source  of  its 
authority. 

The  court  erred  in  saying  in  his  charge  that  if  the 
orders  were  passed  as  claimed,  and  the  jury  were  satisfied 
of  this  fact,  they  should  so  find,  and  in  saying  that  it 
was  "not  necessary  that  the  orders  should  have  been 
signed  ;  if  the  said  papers  were  drawn  by  the  attorney 
who  carried  them  to  the  ordinary,  and  he  sanctioned 
them,  they  ought  to  go  on  the  minutes;  if  the  ordinary 
sanctioned  said  orders,  though  [he]  did  not  sign  them 
and  they  were  left  off*  the  miimtes  by  inadvertence,  then 
they  ought  now  to  be  entered  there."  The  court  erred 
in  saying,  "  The  recitals  in  an  administrator's  deed  are 
testimony,  so  is  the  receipt  for  costs ;  but  they  are  not 
conclusive;  but  they  are  testimony,  and  you  will  so  con- 
sider them."  The  court  erred  in  saying,  "The  law  re- 
quires application  for  administration  to  be  in  writing ; 
but  where  administration  is  vested  in  the  clerk  of  the  su- 
perior court,  the  ordinary  may  do  so  upon  his  own  mo- 
tion without  any  application  in  writing."  Especially  is 
this  error  in  view  of  the  statute  which  makes  such  vest- 
ing of  administration  conditional  upon  the  said  estate 
being  made  to  appear  to  be  of  less  value  than  the  sum 
of  five  hundred  dollars,  and  there  being  no  evidence  that 
said  fact  was  made  to  appear  to  the  ordinary.  And 
the  court  further  erred  in  saying:  "The  issue  is  not 
whether  the  orders  were  legally  passed,  but  what  was 
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actually  done  in  that  court;  you  have  nothing  to  do 
with  the  legality  of  what  may  have  been  done." 

R.  0.  LovBTT   and   P.  P.  Johnston,  for  plaintiffs   in 
error. 
J.  J.  Jones  &  Son  and  J.  R.  Lamar,  eontra. 
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89    340 
VERDBRY    V.    BaRRETT.  W   sS  ' 
."Sa^fl/^ 

1.  Where  it  appears  with  fair  probability  from  the  petition  itself  and  ^^lO  ^ 
the  amendment  offered  that  the  design  of  the  pleader  was  to  de- 
clare on  a  written  contract,  an  allegation  that  the  defendant  "ob- 
ligated and  agreed  to  pay/'  etc.,  is  amendable  by  inserting  the 
words  "in  writing,"  so  as  to  allege  that  he  obligated  and  agreed 
in  writing  to  pay,  etc.,  and  by  annexing  to  the  declaration  a  c  opy 
of  the  writing  referred  to. 

2.  Such  amendment  does  not  introduce  a  new  cause  of  action,  but 
only  describes  more  completely  the  cause  of  action  originally  de- 
clared upon. 

3.  It  is  no  obstacle  to  the  allowance  of  such  amendment  that  the 
action  would  have  been  barred  if  suit  had  been  delayed  until  the 
time  the  amendment  was  offered,  nor  that  the  action,  if  based  on 
a  contract  not  in  writing,  would  have  been  barred  at  the  time  suit 
was  brought.  Where  the  cause  of  action  is  one  single  contract 
and  one  single  breach  thereof,  all  amendments  to  the  declaration 
relate  back  to  the  commencement  of  the  suit. 

4.  Where  several  amendments  were  offered  and  allowed  at  different 
times  during  the  pendency  of  the  suit,  if  the  declaration  as  ulti- 
mately framed  and  completed  sets  forth  a  cause  of  action,  a  de- 
murrer thereto  should  not  be  sustained  although  the  cause  of 
action  may  not  have  been  complete  until  all  the  amendments 
were  made  and  allowed.  Judgment  affirmed. 
May  25, 1S9i. 

Amendment.  Contract.  Limitation.  Practice.  Be- 
fore Judge  Eve.  City  court  of  Richmond  county.  No- 
vember term,  1891. 

Barrett  sued  Verdery  on  February  29,  1887,  alleging 
that  Verdery  was  indebted  to  him  $500  besides  interest, 

for  that,  on  the day  of  February,  1892,  Verdery 

agreed  to  pay  J500  for  an  interest  in  the  patent  right 
for  Georgia  of  the  American  Electric  Light  Company  of 
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New  York,  including  all  the  patents  specified  in  the 
deed  to  Barrett,  and  that  the  defendant  had  been  repeat- 
edly called. upon  to  pay  said  sum,  but  had  refused  and 
failed  to  do  so.  The  defendant  demurred  to  the  decla- 
ration and  moved  to  dismiss  the  case,  because  it  appeared 
that  the  action  was  barred  by  the  statute  of  limitations. 
Thereupon  the  plaintiff*  moved  to  amend  the  declaration 
by  alleging  that  the  defendant's  agreement  therein  re- 
ferred to  was  in  writing;  by  attaching  the  agreement 
and  referring  to  it  as  an  exhibit ;  and  by  adding  the  al- 
legation that  on  the  faith  of  said  agreement  the  plaintiff 
went  forward  and  paid  $15,000  of  the  $25,000  asked  for 
the  patent  rights,  he  having  previously  paid  $10,000  on 
the  purchase,  and  the  additional  payment  was  made  by 
him  relying  on  the  agreement  of  the  defendant  for  reim- 
bureement.  The  agreement  so  attached  is  dated  Febru- 
ary 8,  1882,  signed  by  a  number  of  persons,  with  certain 
amounts  (some  *'paid'*  and  some  "not  paid")  opposite 
their  names,  including  "E.  F.  Verdery,  not  paid,  $500," 
and  states  that  the  undersigned  agree  to  subscribe  the 
amount  set  opposite  their  names  for  the  patent  right  for 
Georgia  of  the  American  Electric  Light  Company  ol 
New  York,  including  all  the  patents  specified  in  the 
deed  to  Barrett,  and  that  the  amount  for  the  right  for 
Georgia  is  $25,000.  To  this  amendment  the  defendant 
objected,  because  (1)  there  is  not  enough  in  the  petition 
to  amend  by;  (2)  the  amendment  makes  a  new  and  dis- 
tinct cause  of  action  ;  and  (3)  the  written  instrument 
counted  on  in  the  amendment  shows  on  its  face  that  it 
was  barred  by  the  statute  of  limitations  at  the  time  the 
amendment  was  oflfered.  After  argument  the  court 
overruled  the  demurrer  and  motion  to  dismiss,  and  the 
objections  to  the  amendment,  to  which  rulings  the  de-  • 
fendant  excepted. 

The  defendent  then  demurred    to    the    petition    as 
amended,  because  (1)  it  appears  that  at  the  time  of  the 
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alleged  sale  the  plaintiff  did  not  own  the  patent  rights 
the  purchase  money  of  which  is  sued  for,  and  it  is  not 
alleged  that  he  ever  delivered  or  tendered  any  interest 
in  them,  or  complied  or  offered  to  comply  with  his  con- 
tract of  sale ;  and  (2)  he  has  not  annexed  to  the  petition 
a  copy  of  the  deed  to  himself  under  which  he  claims  to 
have  the  title  to  the  patent  rights  alleged  to  have  been 
sold  to  the  defendant.  Thereupon  the  plaintiff  offered 
the  following  amendment,  to  come  in  after  the  word 
"reimbursement":  He  having  given  his  notes  for  said 
$15,000  at  or  about  the  time  of  the  payment  of  the  said 
$10,000.  Prior  to  this  suit  he  offered  to  the  defendant 
the  original  of  a  paper  executed  by  the  plaintiff  under 
his  hand  and  seal  on  February  18,  1882,  (which  is  at- 
tached as  an  exhibit)  stating  that  the  plaintiff  entered 
into  articles  of  agreement  December  10,  1881,  with  the 
American  Electric  Light  Company  of  New  York,  and  has 
paid  for  the  rights,  privileges  and  property  therein  con- 
veyed, the  sum  of  $25,000,  and  that  the  defendant  desires 
to  become  interested  with  the  plaintiff  under  the  provis- 
ions of  said  instrument  to  the  extent  of  $500  ;  and  there- 
fore the  plaintiff  acknowledges  to  have  received  from 
the  defendant  said  sum,  and  that  he  is  from  this  date 
interested  to  that  extent  proportionately  with  the  plain- 
tiff' under  the  provisions  of  said  agreement,  and  entitled, 
upon  the  organization  of  the  corporation  therein  con- 
templated, to  be  a  corporator  to  the  extent  of  said  pro- 
portionate payment  to  the  amount  paid  out  by  the 
plaintiff.  This  was  and  is  the  same  in  fact  as  that  given 
to  all  other  subscribers  named  in  said  application  who 
paid  their  subscriptions  to  the  plaintiff,  it  being  the  cer- 
tificate or  deed  from  plaintiff*  to  defendant  and  each  of 
them  to  show  their  interest  in  the  property  conveyed  to 
the  plaintiff  by  the  deed  named  in  said  obligation,  a  copy 
of  which  is  the  second  exhibit  to  this  amendment.  The 
defendant  failed  to  pay  the  $500  subscribed  for  by  him, 
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and  did  not  join  in  the  enterprise  or  become  a  corporator 
in  the  corporation  known  as  the  Electric  Light  Com- 
pany of  Augusta,  which  was  afterwards  organized  by  the 
plaintiff  and  those  subscribers  who  had  paid  their  sub- 
scriptions. The  subscription  of  the  defendant  never 
became  the  property  of  the  said  corporation,  but  remained 
and  still  is  the  individual  property  of  the  plaintiff,  who 
did  not  deliver  to  the  defendant  the  original  of  the 
paper  first  hereto  exhibited,  because  of  his  non-payment 
of  said  $600.  The  second  exhibit  to  this  amendment  pur- 
ports to  be  an  agreement  dated  December  10th,  between 
the  American  Electric  Light  Company,  a  corporation  of 
New  York,  of  the  first  part,  and  T.  G.  Barrett  (the  plain- 
tiff) of  Augusta,  Ga.,  of  the  second  part,  and  recites  that 
the  party  of  the  first  partare  the  owners  and  proprietors  of 
several  named  patents  of  electric  machines,  etc. ;  that  4ihe 
party  of  the  second  part  desires  to  obtain  from  the  party 
of  the  first  part  a  license  for  the  exclusive  right  to  man- 
ufacture, sell  and  license  others  to  manufacture  and  sell 
these  patents,  inventions,  etc.,  during  the  continuance  of 
patents  in  the  State  of  Georgia ;  that  in  consideration  of 
$1.00  and  other  good  and  valuable  considerations,  the 
party  of  the  first  part  hereby  grants  to  the  party  of  the 
second  part  during  the  residue  of  the  terms  of  the  letters 
patent,  full  and  free  liberty,  license,  power  and  authority 
to  make,  vend  or  sell,  and  to  license  others  to  make,  vend 
or  sell  the  sole  and  exclusive  right  within  the  State  of 
Georgia,  but  in  no  other  place,  all  the  patents,  inven- 
tions, etc.,  now  owned  and  to  be  owned,  held  and  enjoyed 
by  the  party  of  the  first  part ;  that  in  consideration  of 
Buch  license  the  party  of  the  second  part  agrees,  within 
one  year  from  the  date  hereof,  to  organize  under  the  laws 
of  Georgia  a  corporation  which  shall  succeed  to  his 
rights,  and  he  agrees  forthwith  to  introduce  the  inven- 
tions in  a  practical  and  satisfactory  manner  in  Georgia ; 
that  the  party  of  the  first  part  shall  have  the  right  at  all 
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times  to  examine  into  the  books  and  accounts  of  the  party 
of  the  second  part  and  the  company  to  be  organized,  and 
to  make  such  other  examination  of  its  business  as  the 
party  of  the  first  part  may  deem  proper  for  the  protec- 
tion of  its  general  interest ;  and  that  if  any  person  shall 
infringe  the  letters  patent,  the  party  of  the  second  part 
or  the  company  when  organized  may,  in  the  name  of  the 
party  of  the  first  part  and  for  the  joint  benefit  of  the  par- 
ties hereto,  sue  and  prosecute  all  such  actions  as  may  be 
expedient  against  such  infringement,  etc.  This  is  signed 
by  the  American  Electric  Light  Company  by  E.  W.  An- 
drews, president,  and  by  T.  G.  Barrett,  each  under  seal. 
Then  follows  an  acknowledgment  by  E.  W.  Andrews, 
president,  before  a  notary  public  in  New  York,  of  the 
affixing  of  the  corporate  seal  of  the  American  Electric 
Light  Company  by  order  of  its  board  of  directors ;  also, 
an  acknowledgment  before  a  notary  public  of  Richmond 
county,  Georgia,  by  T.  G.  Barrett,  of  his  execution  of  the 
contract. 

,  To  this  amendment  the  plaintift*  objected  on  the  same 
grounds  urged  against  the  first  amendment.  The  court 
overruled  the  objections,  and  also  overruled  a  demurrer 
to  the  petition  as  finally  amended,  to  which  rulings  the 
defendant  excepted. 

Twiggs  &  Verdery  and  J.  C.  C.  Black  for  plaintiff  in 
error. 

William  K.  Miller,  contra. 


Rutherford  v.  Fullerton. 

1.  One  who  has  become  indebted  to  an  undisclosed  principal  by 
dealing  with  his  agent,  upon  afterwards  being  garnished  by  a 
creditor  of  the  agent,  and  before  answering  the  garnishment,  re* 
ceiving  notice  both  from  the  agent  and  the  principal  that  the  debt 
was  owing  to  the  latter  and  not  to  the  former,  should  state  all  the 
material  facts  in  his  answer  to  the  garnishment  as  required  by  the 
code,  flection  3548.    If,  instead  of  so  doing,  he  answers  positively 
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that  he  is  indebted  to  the  aj?ent,  and  suffers  judgment  on  the  an- 
swer to  go  against  him,  which  he  discharges  by  payment,  he  is 
still  liable  to  the  principal,  his  real  creditor. 
2.  The  remedy  by  claim  afforded  by  statute  (Code,  §3541)  which  al- 
lows the  interposition  of  a  claim  in  garnishment  cases,  is  cumu- 
lative and  permissive,  not  exclusive.  A  failure  to  claim  will  not 
bar  the  owner  of  the  debt  from  asserting  his  title  otherwise,  he 
having  done  nothing  to  mislead  the  garnishee  or  to  induce  him  to 
withhold  any  or  all  of  the  real  facts  in  nuJdng  his  answer  to  the 
garnishment.  Judgment  affirmed. 

May  26,  1892. 

Garnishment.  Estoppel.    Before  Judge  Ronby.    Rich- 
mond superior  court.     October  adjourned  term,  1891. 

On  certiorariy  judgment  was  rendered  in  favor  of  Ful- 
lerton,  and  Rutherford  excepted.     The  facts  may  be  thus 
stated  :    Meredith  was  an  employee  of  Fullerton,  and 
had  been  so  employed  for  eighteen  or  more  years,  ex- 
cept about  six  months  in  1888.     In  April,  1889,  Fuller- 
ton  sent  out  Meredith  to  hunt  work,  and  he  called  upon 
Rutherford  with  whom  he  contracted  to  do  a  job  of 
roofing.     His  testimony  is,  that  nothing  was  then  said 
about  its  being  Fullerton's  job,  that  Rutherford  did  not 
ask  him  if  it  was  Fullerton's  job,  and  that  Fullerton's 
name  was  not  mentioned.     Rutherford's  testimony  is, 
that  when  he  made  the  contract  he  asked  Meredith  if 
Fullerton  had  anything  to  do  with  it,  and  he  said  no ; 
the  reason  for  so  asking  being  that  Rutherford  knew 
that  Meredith  worked  for  Fullerton,  and  would  not  have 
given  Fullerton  any  work,  but  wanted  to  favor  Meredith. 
Three  other  employees  of  Fullerton  worked  with  Mere- 
dith on  the  job.     The  material  was  Fullerton's,  and  he 
paid  Meredith  and  the  other  three  their  wages  for  this 
work,  which  was  finished  on  April  30th,  and  on  the  next 
day  Fullerton  charged  it  on  his  books  to  Rutherford.    On 
the  same  day  Sluskey  sued  Meredith  on  an  account,  and 
caused  garnishment  to  issue  against  Rutherford.  On  the 
next  day  Rutherford  told  Meredith  he  had  been  served 
with  the  garnishment,  and  asked  whose  job  it  was.    Mer- 
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edith  replied  that  it  was  Fiillerton's.  On  May  27th, Ruth- 
erford went  to  the  justice's  court,  and  on  his  way  went 
into  Fullerton's  store  and  received  from  him  a  bill  for 
the  work,  and  from  this  bill  got  the  figures  by  which  he 
answered  the  garnishment  as  to  amount.  FuUerton 
had  not  previously  sent  or  given  him  the  bill.  He  was 
followed  by  Fullerton  to  the  justice's  court.  When  the 
Sluskey  case  was  called,  Rutherford  said  he  owed  Mere- 
dith $43.75.  Fullerton  said,  "No,  you  owe  me ;  it  is 
not  Meredith's  job."  Rutherford  said,  "I  don't  know 
anybody  in  the  contract  but  Meredith."  The  justice 
said,  "You  are  to  do  the  swearing  ;  who  do  you  owe  ?" 
Rutherford  replied  that  he  owed  Meredith,  and  so  made 
his  answer ;  and  judgment  was  rendered  against  him  for 
$43.75,  which  he  paid  to  the  justice  on  June  8th.  Mere- 
dith did  not  defend  the  suit  against  himself,  and  judg- 
ment against  him  also  was  rendered.  The  justice  toUl 
Fullerton  that  his  remedy  was  to  claim  the  money;  but 
he  took  no  legal  step  until  March  12th,  1890,  when  he 
brought  the  present  suit  against  Rutherford  on  an  ac- 
count for  the  roofing,  to  which  Rutherford  pleaded  that 
by  the  failure  to  take  steps  to  protect  his  interest  at  the 
time  the  garnishment  was  answered,  Fullerton  became 
estopped  from  attempting  to  enforce  his  claim. 

The  judge  held  that  Rutherford,  having  notice  that 
the  debt  was  due  by  him  to  Fullerton,  could  have  set 
forth  in  his  answer  to  the  garnishment  the  fact«  as 
they  existed  and  let  the  court  determine  to  whom  the 
money  should  go,  and  thus  have  relieved  himself  from 
liabilty,  but  he  undertook  to  decide  the  question  and  de- 
cided it  wrongly  ;  and  that  while  Fullerton  might  have 
filed  his  claim  to  the  money  he  was  not  compelled  to  do 
so,  the  claim  laws  being  cumulative  only,  permissive 
and  not  mandatory.  Rutherford  contends  by  his  excep- 
tions as  follows :  His  plea  should  have  been  sustained. 
It  was  not  his  duty  to  set  up  defences  for  Fullerton,  but 
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Fullerton  was  bound  to  protect  his  interest  by  filing  his 
claim  or  having  Meredith  traverse  the  answer  of  the 
garnishee.  If  he  had  set  forth  in  his  answer  that  after 
the  service  of  the  garnishment  he  had  been  notified  that 
the  debt  was  not  Meredith's,  and  had  asserted  therein 
his  belief,  based  on  the  fact  that  he  had  given  the  con- 
tract to  Meredith  and  knew  no  one  else  therein,  that  the 
debt  was  due  to  Meredith,  it  would  have  been  the  dut}- 
of  the  court,  on  this  answer  untraversed,  to  have  ren- 
dered judgment  against  the  garnishee.  The  statements 
made  to  him  by  Meredith  and  Fullerton  after  the  ser- 
vice of  the  garnishment  would  have  been  inadmissible, 
and  he  could  not  have  legally  set  them  up  in  his  an- 
swer as  a  defence  to  the  right  of  Sluskey  to  have  a  judg- 
ment against  him  as  a  garnishee. 

J.  S.  &  W.  T.  Davidson,  for  plaintifl^'  in  error. 
Salem  Dutcher,  by  brief,  contra. 


McAuLiFFE  V.  Bailie  ei  al. 

1.  The  act  of  October  19th,  1891,  to  provide  for  additional  security  to 
material  men  and  laborers,  requires  25  per  cent,  of  the  contract 
price  to  be  withheld  by  the  owner  from  the  contractor,  but  does 
not  require  that  25  per  cent,  of  all  earnings  for  work  actually 
done  in  the  progress  of  erecting  the  building  or  other  structure 
shall  be  withheld.  .Partial  payments  may  be  made  to  any  extent 
provided  they  amount  in  the  aggregate  to  not  more  than  75  per 
cent,  of .  the  total  contract  price. 

2.  There  was  no  abuse  of  discretion  in  granting  the  interlocutory 
injunction  complained  of.  Judgment  affirmed. 
May  as,  1892. 

Injunction.  Material  men  and  laborers.  Before 
Judge  RoNEY.  Richmond  county.  At  chambers,  Feb- 
ruary 23, 1892. 

McAuliffe  filed  a  motion  in  the  nature  of  a  demurrer 
to  dissolve  the  restraining  order  granted  on  the  peti- 
tion of  Bailie,  trustee,  and  Mrs.  Bailie,  on  the  grounds: 
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(1)  that  it  appears  by  the  petition  that  the  plaintiffs  are 
not  entitled  to  the  relief  prayed  for  against  this  defend- 
ant; (2)  that  it  appears  by  the  petition  that  the  plaintiffs 
claim  an  interest  in  themselves  and  deny  a  duty,  and 
yet  call  upon  defendant  to  interplead  with  his  co- 
defendants  ;  (3)  that  it  appears  by  the  petition  there  is 
no  privity  of  estate  or  title  or  contract  between  all  the 
defendants;  and  (4)  that  it  appears  by  the  petition  there 
will  be  undue  and  illegal  advantage  given  to  some  of 
defendants  if  the  petition  is  sustained.  After  argument 
upon  said  petition  and  motion,  the  judge  "ordered  that 
the  restraining  order  heretofore  granted  be  continued." 
To  this  order  McAuliffe  excepted. 

The  petition  was  against  Livingston,  McAulitfe,  the 
Augusta  Lumber  Company,  Crawford  and  ten  others, 
alleging  as  follows:  On  November  12,  1891,  petitioners 
employed  Crawford  to  complete  eight  houses,  only  three 
of  which  were  started,  to  wit :  number  one  for  $425, 
number  two  for  $440,  and  number  three  for  $475.  lie 
was  to  finish  two  of  them  in  thirty  days  and  the  other 
in  two  weeks  thereafter,  and  he  was  to  furnish  all  the 
material.  Petitioners  were  to  pay  one  fourth  when  the 
frame  work  was  up  and  brick  work  done  (except  chim- 
neys), one  fourth  when  weatherboarding  was  on,  win- 
dows in  and  floors  laid,  and  the  third  and  last  payment 
was  to  be  made  when  the  house  was  finished.  Crawford 
began  work  but  soon  found  he  was  unable  to  procure 
.  material  in  large  quantities,  and  the  Augusta  Lumber 
Company  refused  to  deliver  material  in  quantities  suffi- 
cient to  erect  the  houses,  unless  petitioners  would  be 
responsible  therefor,  that  is,  really  become  the  pur- 
chasers of  the  lumber.  Thereupon  they  agreed  in  writ- 
ing to  pay  that  company  $650  for  lumber  so  furnished 
by  it,  and  are  liable  to  it,  and  it  has  no  claim  upon 
Crawford  for  that  amount.  The  same  facts  are  true  in 
reference  to  Nichols,  a  brick-mason,  to  whom  petitioners 
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were  obliged  to  become  responsible  for  $315  for  brick 
and  masonry  work  to  be  done  on  the  three  houses, 
which  sum  petitioners  have  paid  and  are  paying  as  the 
work  is  done.  Except  as  above,  Crawford  furnished 
the  labor  and  bought  the  material  for  the  three  houses, 
petitioners  having  no  knowledge  but  that  he  was  paying 
for  the  same  and  no  notice  that  any  of  it  was  unpaid 
for.  As  the  work  progressed  they  paid  him  $300  ($60 
on  November  2l8t,  $21.25  on  November  23d,  $132.50 
on  December  5th,  and  $76.25  on  December  12th). 
House  number  one  was  nearly  complete,  number  two  had 
the  frame  work  up,  and  number  three  had  the  sills  laid 
upon  the  foundation.  At  this  juncture  Crawford,  on 
December  21st,  wrote  to  petitioners  that  it  would  be  im- 
possible for  him  to  go  any  further  with  their  house,  and 
that  he  would  have  to  throw  up  the  job  as  he  was  not 
able  to  finish  the  work.  Soon  afterwards  sundry  laborers 
and  parties,  claiming  that  they  had  done  work  for 
and  sold  material  to  Crawford,  began  to  make  claims 
against  petitioners  for  payment.  Petitioners  informed 
them  that  they  owed  Crawford  nothing,  and  that  he  had 
thrown  up  the  job  and  thereby  greatly  damaged  them. 
Livingston  has  filed  suit  in  a  justice's  court  for  $28.95 
against  Mrs.  Bailie  on  an  account  for  paints,  etc.,  and, 
so  far  as  the  suit  shows,  it  is  one  for  material  bought  by 
her.  Outside  of  the  pleadings  therein,  petitioners 
learned  that  the  bill  sued  for  was  sold  by  Livingston  to 
Crawford  and  charged  to  him  on  Livingston's  books,  but 
that  Livingston  claims  that  Mrs.  Bailie  is  liable  to  him 
for  the  bill  by  reason  of  the  act  of  October  19,  1891 
(Acts  1890-91,  page  233).  Neither  of  petitioners  ever 
bought  or  in  any  wise  became  liable  for  Livingston's  bill, 
unless  the  liability  can  in  some  way  attach  under  this 
act,  which  they  deny.  Prior  to  the  filing  of  that  suit 
Livingston  asked  one  of  petitioners,  Bailie,  what  had 
become  of  the  paint  and  other  material  he  sold  Craw- 
ford, saying  that  he  did  not  believe  half  of  it  had  been 
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used  on  the  houses  Crawford  was  building  for  petitioners. 
Bailie  thereupon  examined  house  number  one  on 
which  the  material,  if  used,  must  have  gone,  and  be- 
lieves Livingston's  statement  that  not  half  of  it  was  so 
used  is  true.  Livingston's  bill  includes  several  items, 
such  as  paint-brushes,  amounting  to  $4.85,  which  in  no 
event  could  have  been  used,  in  the  sense  of  the  law,  as 
material  in  the  houses  being  erected  by  Crawford;  and 
if  they  were  furnished  they  are  still  in  Crawford's  pos- 
session, unless  he  has  disposed  of  them.  He  sold  a  por- 
tion of  the  lumber  which  he  purchased  with  a  view  of 
using  upon  petitioners'  houses,  and  hauled  off  lumber 
and  other  material,  the  amount  of  which  they  are  unable 
to  state ;  and  while  he  may  have  had  the  legal  right  to 
sell  and  haul  off  such  material  as  he  purchased  to  be 
used  In  their  houses,  as  he  was  legally  the  owner  of  such 
purchases,  still  it  takes  away  all  equity  and  claim  of 
every  kind  which  the  sellers  might  have  against  peti- 
tioners' property.  The  legislative  act  referred  to  is  appli- 
cable only  where  the  contractor  substantially  complies 
with  his  contract,  and  the  party  giving  out  the  contract 
is  not  liable  to  retain  twenty-five  per  cent,  on  partial 
payments.  The  Augusta  Lumber  Company  claims  that 
Crawford  is  indebted  to  it  $106.72  for  material  furnished 
over  and  above  the  amount  petitioners  contracted  to  pay 
for,  and  has  notified  them  that  it  will  undertake  to  hold 
them  responsible  for  said  amount.  McAulifte  has  noti- 
fied them  that  Crawford  is  indebted  to  him  about  $40 
for  shingles  sold  to  him  and  alleged  to  have  been  used 
on  petitioners'  property.  The  other  ten  defendants 
have  notified  petitioners  that  there  is  due  them  about 
$29  for  labor  performed  on  the  houses.  Crawford  is  to- 
tally insolvent,  and  by  failing  to  carry  out  his  contract 
has  damaged  petitioners  $563.69,  which  is  the  total  of 
what  it  has  cost  and  will  cost  them  to  complete  the  three 
houses,  and  to  pay  the  amount  for  which  they  agreed 
to  become  responsible   to  the  Augusta  Lumber  Com- 
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pany  and  Nichols,  etc.  If  Livingston  is  allowed  to  pro- 
ceed with  his  suit  and  the  ten  laborers  bring  suite,  pe- 
titioners will  be  put  to  cost  and  expense  in  defending 
thera,  and  should  judgments  be  obtained  against  peti- 
tioners and  they  should  appeal  or  certiorari,  they  will 
be  obliged  to  pay  costs;  these  ten  laborers,  as  well  ag 
Crawford,  being  totally  insolvent.  If  petitioners  are  li- 
able under  the  act  referred  to,  which,  under  the  cir- 
cumstances of  this  case,  they  deny,  it  is  to  the  creditors 
of  Crawford  furnishing  material,  and  particularly  those 
who  have  given  notice,  pro  rata^  and  no  one  creditor 
can  take  more  than  his  proportion  of  the  twenty-five 
per  cent.,  if  petitioners  are  liable  for  any  part  of  the 
same.  They  do  not  know  all  the  parties  to  whom  Craw- 
ford may  be  indebted.  They  have  had  notice  from  sev- 
eral colored  persons  since  Crawford  threw  up  th^e  job, 
that  he  owed  them  $1.50,  $2.50,  $3.00,  etc.  Waiving 
discovery,  the  prayers  are,  that  Livingston  be  enjoined 
from  proceeding  with  his  suit,  and  the  other  defendants 
be  enjoined  from  bringing  any  action  against  petitioners 
on  account  of  any  claim  due  them  by  Crawford ;  that 
said  parties,  in  order  to  prevent  a  multiplicity  of  suits,  be 
required  to  come  in  and  interplead  among  themselves,  and 
settle  in  one  action  any  rights  they  may  have  against 
petitioners  or  against  each  other;  that  petitioners 
have  judgment  against  Crawford  for  the  amount  he 
has  damaged  them  by  his  breach  of  contra<jt ;  that  he 
answer,  not  under  oath,  as  to  whom  and  the  amount  he 
may  be  indebted  for  labor  and  material  used  by  him 
upon  petitioners'  houses ;  that  all  parties  having  claims 
against  him,  when  discovered,  be  made  parties  to  this 
petition  and  restrained  from  entering  any  suit  against 
petitioners;  and  that  a  perpetual  injunction  issue 
against  the  defendants,  and  a  decree  be  entered  that  the 
petitioners  are  not  liable. 

M.  P.  Carroll,  for  plaintift*  in  error. 

J.  S.  &  W.  T.  Davidson,  contra. 
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Taylor  v.  Dobson. 

1.  While  the  statute  (Code,  §3419)  applicable  tD  bail-trover  requires 
that  a  copy  of  the  affidavit  shall  be  affixed  tri  the  original  peti- 
tion or  process,  the  action  of  the  sheriff  in  serving  process  and 
taking  bond  is  not  rendered  void  by  reason  of  such  copy  being 
incomplete  or  otherwise  defective,  the  copy  being  amendable,  and 
there  being  no  statute  expressly  declaring:  the  proceeding  void 
fojr  such  irregularity  or  for  any  amendable  defect.  Code,  §3507. 

2.  After  judgment  has  been  entered  up  against  principal  and  surety 
on  a  bond  taken  by  the  sheriff,  the  surety,  by  motion  to  set  aside 
the  judgment,  may  raise  the  question  of  the  genuineness  of  such 
bond  or  of  its  non-execution  by  him,  and  at  the  hearing  of  the 
motion  may  sustain  it  by  parol  or  other  evidence.  If  in  his  mo- 
tion he  fails  to  raise  this  question,  but  alleges  only  that  ''the 
record  in  said  case  does  not  show  that  any  bond,  statutory  or 
otherwise,  was  ever  taken  or  delivered  in  said  case,"  the  sheriff^s 
return  that  he  took  a  bond,  together  with  parol  evidence  that  a 
bond  purporting  to  be  executed  by  the  principal  and  the  surety 
was  of  file  in  the  clerk's  office,  and  that  it  has  been  lost  without 
being  recorded,  there  being  no  evidence  tending  to  show  the  con- 
trary, will  be  sufficient,  prima  fade^  to  uphold  the  judgment,  with- 
out any  direct  evidence  of  the  contents  of  the  bond,  the  presump* 
tion  of  law  being  that  the  sheriff  took  such  bond  as  the  statute 
prescribes  and  as  his  official  duty  duly  performed  required  him  to 
take.  By  the  loss  of  the  bond  it  did  not  cease  to  be  an  office  pa- 
per, and,  as  such,  a  part  of  the  record  of  the  case  to  which  it  be- 
longed. 

3.  The  court  did  not  err  in  denying  the  motion  to  set  aside  the  judg- 
ment.   Code,  §3419.  Judgment  affirmed. 
May  25, 1892. 

Bail-trover.  Bond.  Judgment.  Before  Judge  Fal- 
LiGANT.  Effingham  superior  court.  November  term, 
1891. 

Maria  Dobson  sued  Pevee  in  trover,  obtained  a  ver- 
dict, and  entered  up  a  judgment  against  him  and  against 
Taylor  as  security  on  his  bail-bond.  Afterwards  Taylor 
filed  his  motion  to  set  aside  the  judgment  as  to  him, 
which  motion  was  overruled,  and  he  excepted. 

The  motion  to  set  aside  the  judgment  was  upon  the 
grounds :  (1)  Movant  was  not  a  party  to  the  cause  at  the 
time  of  the  rendition  of  the  judgment.     (2)  The  record 
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in  the  case  shows  the  judgment  therein  to  have  been 
rendered  against  movant  on  May  14,  1888,  as  a  surety 
on  some  bond  pretended  to  have  been  taken  in  the  case, 
the  same  being  an  action  of  trover  in  which  no  copy  of 
an  original  affidavit  to  hold  to  bail  was  ever  attached  to 
the  original  bill  or  process  in  the  case.  (3)  The  record 
does  not  show  that  any  bond,  statutory  or  otherwise,  was 
ever  taken  or  received  in  the  case  in  which  movant  was 
a  party  thereto  as  surety.  (4)  The  sherift'  had  no  legal 
authority  to  demand  or  receive  any  bond  in  the  case,  the 
same  not  being  an  action  of  bail-trover. 

Upon  the  hearing  of  the  motion  appeared  the  original 
declaration  seeking  to  recover  a  certain  mule  from  Pevee, 
and  the  process  attached  thereto;  also,  the  copy  affi- 
davit attached  to  the  declaration,  to  the  effect  that 
plaintiff  was  about  to  institute  an  action  of  trover 
against  Pevee,  returnable  to  the  May  term,  1886,  of  the 
superior  court,  to  recover  the  mule,  describing  it  and 
stating  its  value ;  that  said  mule  was  then  in  the  posses- 
sion, custody  and  control  of  Pevee,  and  she  had  reason  to 
apprehend  that  it  would  be  eloigned  and  moved  away 
and  would  not  be  forthcoming  to  answer  the  judgment 
that  might  be  had  in  said  action  of  trover;  that  she 
claimed  for  the  hire  of  the  mule  from  the  25th  of  Jan- 
uary, 1886,  to  this  date  the  sum  of  $30 ;  and  that  she 
verily  and  bona  fide  claimed  the  property  above  described. 
This  copy  affidavit  had  no  signature  and  no  attestation, 
though  in  the  body  it  purported  to  be  made  by  Maria 
Dobson  before  one  Taylor,  a  justice  of  the  peace.  The 
return  of  the  sheriff  stated  that  he  had  served  a  copy  "  of 
the  within  process"  by  handing  it  to  Pevee  in  person, 
and  taken  bond  for  the  forthcoming  of  the  property  "  or 
condemnation  money  for  the  May  term,  superior  court, 
1886."  The  verdict  and  judgment  also  appeared.  The 
original  affidavit  to  hold  to  bail  was  similar  to  the  copy 
affidavit  above  mentioned,  except  that  it  was  signed  by 
Maria  Dobson  with  her  mark,  and  attested  by  Taylor  as 
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justice  of  the  peace,  and  except  that  the  mule  in  the 
copy  affidavit  was  partly  described  as  a  bay  or  mouse 
colored  horse-mule,  and  in  the  original  as  a  mouse  col- 
ored horse-mule. 

By  consent  of  both  parties,  the  clerk  of  the  court 
stated  that  there  was  not  of  record  in  his  office  any  bond 
in  the  case;  that  he  had  searched  for  but  could  not  find 
a  bond ;  that  he  had  seen  a  bond  some  time,  but  could 
not  say  when  ;  that  Taylor's  and  Pevee's  names  were  on 
the  bond,  but  he  did  not  know  the  contents  of  it ;  that 
he  was  quite  positive  there  had  been  a  bond  in  the  office 
before  judgment,  but  could  not  say  that  it  was  in  office 
at  the  time  of  the  judgment;  that  he  was  not  certain  that 
he  had  seen  it  since  judgment  was  rendered  ;  and  that  he 
had  never  read  it  and  could  not  say  what  were  its  con- 
ditions.    The  respondent  offered  no  evidence. 

J.  G.  &  D.  H.  Clark,  for  plaintiff  in  error. 

A.  C.  Wright,  contra. 


Leitner  &  Brother  v.  Strickland. 

1.  In  an  action  of  trover  for  the  recoveiy  of  timber  and  logs,  a  de- 
scription in  the  declaration  in  the  following  terms  is  Bufficiently 
certain :  "  That  hewn  timber  and  those  round  logs  which  were  cut 
from  thelandof  petitionerandfromthelandof  A.  D.  CJone  by  one 
B.  J.  Reese,  and  were  by  said  Reese  left  and  deposited  in  the 
waters  of  the  great  Ogeechee  river  at  a  point  not  far  from  the 
bridge  of  the  Macon  &  Atlantic  railroad,  and  being  that  timber 
and  logs  referred  to  in  the  contract  between  petitioner  and  said 
Reese,  dated  on  the  15th  day  of  April,  1891,  and  recorded  in  book 
L,  folio  169,  in  the  office  of  the  clerk  of  the  superior  court  of  Bui- 
loch  county,  said  State,  July  7, 1891,  to  which  logs  and  timber  pe- 
titioner claims  title." 

2.  The   court     committed   no   error   in  any  of  the  rulings  com- 
plained of.  Judgment  affirmed. 
May  25, 1802. 

Trover.  Description  of  property.  Before  Judge 
Fallioant.  Effingham  superior  court.  November 
term,  1891. 
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Strickland  filed  his  petition  alleging  that  C.  K.  Leit- 
ner and  C.  M.  Leitner,  partners  composing  the  firm  of 
C.  K.  Leitner  &  Brother,  and  doing  business  as  said  firm 
in  that  coanty,  were  in  possession  of  certain  hewn  tim- 
ber and  round  logs,  for  his  description  of  which  see  the 
head-note.  He  further  alleged  that  said  firm  and  its 
members  refused  to  deliver  the  timber  and  logs  to  him, 
or  to  pay  him  the  value  or  the  profits  thereof  (the 
amounts  being  alleged).  Attached  to  the  declaration 
was  an  affidavit  to  hold  to  bail.  A  demurrer  was  inter- 
posed by  defendants,  and  after  argument  the  court  al- 
lowed plaintiff  to  amend  his  petition  by  alleging  the 
residence  of  the  defendants,  and  overruled  the  demurrer. 
Defendants  excepted  to  the  allowance  of  the  amendment 
and  the  overruling  of  the  demurrer.  They  also  moved  to 
dismiss  the  bail-process  and  to  discharge  them  and  their 
surety  upon  the  bail-bond,  which  motion  was  overruled, 
and  to  this  ruling  also  they  excepted.  The  grounds  of 
demurrer  and  motion  to  dismiss  were :  (1)  It  did  not  ap- 
pear from  the  petition  that  the  court  had  jurisdiction  of 
defendants,  the  petition  not  alleging  that  defendants,  or 
either  of  them,  resided  in  Effingham  county  ;  (2)  it  did 
not  appear  from  the  petition  that  plaintiff  had  any  cause 
of  action  against  the  defendants ;  (3)  the  petition  did 
not  set  out  plaintiff^s  cause  of  action,  if  any  he  had, 
fully,  plainly  and  distinctly ;  (4)  the  description  given 
in  the  petition  of  the  personal  property  sued  for,  was  in- 
sufficient to  identify  it  or  distinguish  it  from  any  other 
property  of  its  kind;  (5)  there  was  no  copy  of  the  con- 
tract referred  to  in  the  petition  as  having  been  made 
between  plaintiff  and  Reese,  attached  to  or  set  out  there- 
in ;  (6)  there  was  no  authority  of  law  for  the  sheriff  of 
the  county  to  arrest  the  defendants  or  exact  any  bond 
of  them,  and  defendants  entered  into  the  bond  solely 
because  the  only  alternative  presented  them  by  the  plam- 
tift'  and  the  sherift  was   continued  imprisonment  in  the 
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county  jail,  in  which,  under  pretence  of  this  void  process, 
defendant  0.  M.  Leitner  was  actually  incarcerated  before 
the  execution  of  the  bond. — Only  the  4th  ground  was 
insisted  upon  in  the  brief  of  counsel  for  the  plaintifts  in 
error. 

A.  0.  Wright,  for  plaintiffs  in  error. 
J.  G.  &  D.  H.  Clark,  contra. 


VicKERY  t?.  The  Central  Railroad  &  Banking  Company. 

It  does  not  affirmatively  appear  that  the  trial  court  erred  in  granting 
a  second  new  trial.  Judgment  affirmed. 

May  25»  1882. 

New  trial.  Railroads.  Damages.  Negligence.  Be- 
fore Judge  Harden.  City  court  of  Savannah.  Novem- 
ber term,  1891. 

Action  by  Vickery  against  the  railroad  company  for 
damages.  He  was  employed  by  that  company  as  a 
watchman  at  a  crossing.  He  was  sitting  on  a  pile  of  rocks 
at  the  crossing,  five  or  six  feet  from  the  track,  with  his 
head  about  on  a  level  with  the  cylinder  of  a  passing  lo- 
comotive. The  cylinder-cocks  were  suddenly  opened, 
blowing  off  steam  and  causing  cinders  which  were  lying 
on  the  ground  to  fly,  one  being  forcibly  blown  into  his 
ear.  He  was  not,  though  he  could  have  been,  seen  by 
the  engineer,  and  he  could  have  seen  the  engine  ap- 
proaching for  (^uite  a  distance.  He  was  thrown  down 
and  rendered  partly  unconscious  for  a  short  time.  Af- 
terwards he  endured  much  suffering,  and  according  to 
the  testimony  in  his  behalf  he  was  permanently  injured, 
being  partly  paralyzed,  and  his  hearing  and  eyesight  be- 
ing seriously  affected.  He  was  thirty  years  old  at  the 
time  of  the  injury,  and  earned  $1.40  per  day.  The  first 
trial  resulted  in  a  verdict  in  his  favor  for  $2,500.  A 
new  trial  was  granted,  on  which  the  jury  found  for  him 
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f  6,000.  The  defendant  again  moved  for  a  new  trial,  on 
the  grounds  that  the  verdict  was  contrary  to  law  and 
evidence,  and  was  excessive ;  and  that  the  court  should 
have  granted  a  nonsuit  on  its  motion.  The  judge 
granted  another  new  trial,  stating  that  he  did  not  be- 
lieve the  plaintiff  was  entitled  to  recover,  but  if  so,  the 
verdict,  in  his  judgment,  was  not  excessive,  provided  the 
plaintiff's  condition  was  as  bad  as  his  appearance  indi- 
cated  and  was  the  result  of  an  accident  for  which  the 
defendant  was  responsible.     The  plaintiff  excepted. 

O'Connor  &  O'Byrne,  for  plaintiff. 
Lawton  &  Cunningham,  for  defendant. 


Gaines  et  al.  i\  The  State  (two  cases). 

In  each  of  these  cases,  the  evidence  warranted  the  verdict,  and  the 
court  di(i  not  err  in  overruling  the  motion  for  a  new  trial. 
May  25, 1892.  Judgment  affirmed. 

Criminal  law.  Burglary.  Before  Judge  Maddox. 
Floyd  superior  court.     March  term,  1892. 

Two  joint  indictments  for  burglary  were  found  against 
J.  B.  Gaines,  J.  R.  Gaines  and  W.  L.  Michael.  One  of 
them  charged  the  defendants  with  burglarizing  the  store- 
house of  one  Foster  on  November  11, 1891,  and  carrying 
therefrom  six  suits  of  clothing,  six  pairs  of  shoes,  four 
dozen  handkerchiefs,  two  hundred  and  fifty  cigars,  two 
dozen  pocket  knives,  six  bolts  of  calico  and  six  bolts  of 
checks.  The  other  charged  the  defendants  with  burglar- 
izmg  the  storehouse  of  Story  Bros,  on  November  20, 
1891,  and  carrying  therefrom  one  can  of  lard,  six  pairs 
of  shoes,  one  barrel  of  flour,  fifty  cents  in  money,  one 
bolt  of  cotton  checks  and  one  box  of  tobacco,  of  the 
value  of  $25.  In  each  case  J.  B.  Gaines  pleaded  guilty, 
and  claimed  that  neither  of  the  other  defendants  had  any 
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part  in  the  crime.  These  two  made  statements  denying 
any  knowledge  or  connection  therewith.  The  testi- 
mony on  which  it  would  seem  the  conviction  of  these 
two  mainly  rests,  is  that  tending  to  show  their  possession 
of  the  stolen  goods  or  part  of  them,  and  their  intimate 
relations  with  J.  B.  Gaines,  though  certain  other  cir- 
cumstances appeared  in  some  degree  pointing  to  their 
guilt.  The  jury  found  them  guilty  ;  their  motion  for  a 
new  trial  on  the  grounds  that  the  verdict  is  contrary  to 
law  and  unsupported  by  evidence,  was  overruled,  and 
they  excepted. 

W.  W.  Vandiver,  Mose  Wright  and  J.  W.  E\ving, 
for  plaintiffs  m  error. 

W.  J.  NuNNALLY,  solicitor-general,  contra. 


Howard  v.  Edwards  et  al. 

A  declaration  alleging  that  the  plaintiff  was  arrested  by  the  sheriff ; 
that  the  arrest  had  no  probable  cause  to  sustain  it,  was  illegal,  un- 
lawful and  malicious;  that  it  was  made  under  some  pretended 
paper  which  stated  on  its  face  that  it  was  in  favor  of  one  of  the 
defendants  for  some  amount  of  money,  was  drawn  up  by  another 
one  of  the  defendants,  and  signed  by  another  one  of  them  as 
ordinary,  and  commanded  the  sheriff,  another  of  the  defend- 
ants, to  arrest  the  plaintiff  for  some  alleged  contempt  until 
he  purged  himself  of  such  contempt;  that  the  plaintiff  made 
diligent  search  to  find  a  record  of  some  case  or  proceeding  in  court 
against  him  for  contempt,  and  no  such  could  be  found ;  that  the 
plaintiff  had  never  been  in  contempt  of  the  court  of  ordinary,  and 
if  he  had  ever  attended  said  court,  hedeported  himself  as  a  gentle* 
man:  is  good  in  substance  as  against  all  the  defendants  except  the 
one  in  whose  favor  the  alleged  unlawful  order  of  arrest  was  issued. 
As  the  arrest  was  malicious  and  without  probable  cause,  as  well  as 
unlawful,  a  fair  construction  of  the  language  of  the  declaration  re- 
quires that  malice  and  want  of  probable  cause  be  treated  as  im- 
puted to  the  ordinary  and  the  defendant  who  co-operated  with  him 
in  commanding  the  arrest,  as  well  as  the  sheriff,  it  not  appearing 
that  the  ordinary  acted  judicially,  but  the  contrary  being  inferable 
from  the  allegation  that  no  record  of  any  case  or  judgment  against 
the  plaintiff  for  contempt  could  be  found. 
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2.  Though  there  was  no  cause  of  action  against  one  of  the  defendants, 
this  was  no  ground  for  sustaining  a  demurrer  by  him  jointly  with 
two  others  against  whom  a  cause  of  action  appeared.  May  v.  Jones^ 
last  term,  88  Qa.  308, 14  8.  E.  Rep.  552.  Judgment  revened. 

May  87, 1892. 

Malicious  arrest.  Probable  cause.  Practice.  Before 
Judge  McWhorter.  Taliaferro  superior  court.  Au- 
gust term,  1891. 

The  petition  of  Howard  against  Edwards,  Flynt, 
H olden  and  Jordan  was  dismissed,  on  demurrer,  and 
Howard  excepted.  He  alleged  that  on  September  28, 
1888,  while  he  was  passing  through  Taliaferro  county 
on  his  legitimate  business,  he  was  seized  by  Jordan,  the 
sherift  of  that  county,  arrested  and  detained  from  his 
business,  greatly  to  his  injury  and  damage.  The  arrest 
was  made  with  malice.  It  was  under  some  pretended 
paper  which  stated  that  it  was  in  favor  of  Edwards  for 
some  amount  of  money,  and  it  was  drawn  by  Holden  in 
favor  of  Edwards  against  the  plaintiff,  signed  by  Flynt, 
ordinary  of  Taliaferro  county,  and  commanded  Jordan, 
the  sheriff,  to  arrest  and  jail  plaintiff  for  some  alleged 
contempt  of  court  until  he  purged  himself  of  said  con- 
tempt. The  sheriff  allowed  him  to  go  to  the  office  of 
Flynt,  the  ordinary,  and  plaintiff  through  his  attorney 
made  diligent  search  to  find  a  record  of  any  case  or  ot 
any  proceeding  in  court.  No  case  of  any  proceeding  of 
contempt  appeared,  and  plaintiff  could  find  nothing  ex- 
cept the  vague  order  or  process  of  the  ordinary  as  al- 
ready stated.  He  had  never  been  in  contempt  of  court 
of  ordinary.  He  had  never  attended  said  court  of  ordi- 
nary, and  if  he  did  he  deported  himself  as  a  gentleman 
and  was  never  guilty  of  any  contempt  of  court.  The 
arrest  detained  him  from  an  important  business  engage- 
ment ;  also  with  vexation  and  humiliation.  It  had  no 
probable  cause  to  sustain  it,  was  illegal,  unlawful  and 
malicious.  He  was  damaged  by  it  $5,000.  He  would 
set  out  a  copy  of  said  order,  but  he  has  made  diligent 
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search  aud  inquiry  for  it  from  Flynt  and  Jordan,  and 
cannot  find  it,  and  believes  it  has  been  destroyed  that  it 
might  not  be  used  by  him. 

The  grounds  of  demurrer  by  Edwards,  Holden  and 
Flynt  were,  (1)  that  the  declaration  sets  forth  no  cause 
of  action  against  them ;  (2)  that  it  does  not  charge 
them,  or  any  of  them,  with  any  malice  towards  plaintiff^ 
nor  that  they  maliciously  had  hina  arrested;  (3)  that  it 
does  not  allege  any  facts  going  to  show  there  was  any 
want  of  probable  cause  in  the  proceedings  against  plain* 
tiif.  Jordan  demurred  on  the  grounds  (1)  that  the  dec- 
laration sets  forth  no  cause  of  action  against  him ;  and 
(2)  that  it  shows  that  he  was  simply  acting  under  the* 
mandate  of  a  court  of  competent  jurisdiction  over  the 
subject-matter,  and  charges  no  knowledge  or  even  be* 
lief  on  his  part  that  there  was  any  irregularity  or  ille- 
gality about  the  proceedings  complained  of. 

John  W.  Hixon,  for  plaintiff. 
Horace  M.  Holdbn,  for  defendants. 


Wright  v.  Baldwin  &  Company. 

There  being  no  complaint  of  the  charge  of  the  court  or  of  omisdom 
to  charge,  and  the  statute  of  frauds  not  being  pleaded,  and  it  not 
appearing  that  it  was  insisted  upon  at  the  trials  the  only  ques* 
tion  is  whether  the  evidence  was  sufficient  to  warranH  the  jury  in 
finding  that  the  property  in  controversy  belonged  to  the  plaintiff, 
either  in  consequence  of  a  rescission  of  the  original  contract  ol 
sale  or  by  reason  of  a  repurchase  consummated  by  delivery,  act- 
ual or  constructive.  The  evidence  appearing  to  be  sufficient  to 
sustain  the  verdict,  the  judgment  overruling  the  motion  for  a  new 
trial  is  Affirmed, 

lUy27,]88S. 

Contract.  Rescission.  Before  Judge  McWhorteil 
Taliaferro  superior  court.     August  term,  1891. 

Bail-trover  for  a  lot  of  shoes  was  brought  by  Baldwin 
ft  Company  agaiust  Wright.     The  verdict  was  in  favor 
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of  the  plaintiffs,  and  the  defendant  moved  on  the  gen- 
eral grounds  for  a  new  trial ;  the  motion  was  overruled, 
and  he  excepted.     The  evidence  showed  the  following  : 

Baldwin  testified :  Sold  the  defendant  several  bills 
of  shoes,  aggregating  about  $600  ;  became  apprehensive 
about  the  collection  of  the  debt,  and  called  upon  him 
on  or  about  January  10,  1891 ;  he  admitted  his  embar- 
rassment, but  said  he  was  anxious  to  see  that  I  lost  noth- 
ing by  him,  etc. ;  he  finally  paid  me  $100  and  agreed  to 
turn  over  the  balance  of  the  shoes  in  payment  of  my 
claim ;  he  then  had  the  shoes  in  his  store,  and  said  there 
were  from  $450  to  $500  of  them,  all  of  which  he  had 
bought  of  us ;  I  started  to  box  and  ship  the  shoes  that 
day,  but  he  said  that  would  embarrass  him,  and  prom- 
ised that  he  would  pack  them  that  night  and  ship  them 
at  once ;  relying  upon  that  promise  I  did  not  have  the 
goods  attached ;  they  were  not  shipped  as  promised,  and 
I  then  brought  this  action ;  the  $100  paid  me  by  him 
cancelled  one  of  his  notes,  and  the  overplus  was  credited 
on  the  other  note  ;  the  shoes  were  sold  to  him  on  account 
in  September,  1890,  title  not  being  retained  in  writing ; 
afterwards  I  took  his  notes  for  the  same  ;  the  $100  paid 
and  the  shoes  given  back  to  rescind  the  sale  about  set- 
tied  our  claim  ;  we  agreed  to  call  it  square ;  he  made  no 
condition  about  his  sending  the  shoes,  but  agreed  un- 
conditionally to  box  and  ship  them  to  me. 

The  defendant  testified  :  I  bought  the  shoes  straight 
out  in  September,  1890 ;  in  January,  1891,  Baldwin 
called  to  see  me  ;  I  was  anxious  to  pay  him,  and  am  yet ; 
told  him  of  my  financial  embarrassment,  and  discussed 
with  him  the  advisability  of  my  making  an  assignment ; 
Burnett  was  with  him,  and  he  said  an  assignment  was  a 
bad  course  to  pursue,  "as  the  Supreme  Court  had  de- 
cided that  they  were  dangerous  things  to  monkey  with"; 
I  paid  Baldwin  $100  on  my  notes,  and  agreed  that  if  I 
made  an  assignment,  which  I  would  determine  by  Mon- 
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day,  in  that  event  I  would  ship  him  the  shoes  back,  but 
if  1  continued  the  business  I  would  still  keep  them  ;  on 
Monday  morning  I  wrote  him  that  I  had  concluded  to 
try  and  carry  on  the  business,  and  therefore  declined  to 
ship  him  the  goods  ;  they  still  hold  the  notes  I  gave,  ex- 
cept a  $100  note. 

Burnett  testified :  Was  not  acting  as  attorney  for 
Baldwin,  but  was  representing  other  claims  against  the 
defendant;  he  paid  Baldwin  $100  in  money, and  turned 
over  the  shoes  in  settlement  of  the  balance  of  the  ac- 
count; Baldwin  wanted  to  box  and  ship  them  that  day, 
but  defendant  said  that  would  embarrass  him,  and  he 
promised  Baldwin,  if  he  would  go  home,  that  he  would 
box  them  that  night  and  ship  them ;  I  had  drawn  an  at- 
tachment, and  would  have  levied  it  on  the  shoes  but  for 
this  agreement ;  there  was  nothing  conditional  upon  de- 
fendant's making  an  assignment ;  he  agreed  straight  out 
to  rescind  the  sale  and  return  the  goods  to  Baldwin. 

John  C,  Hart  and  W.  O.  Mitchell,  for  plaintiff  in 
error. 

H.  T.  Lewis,  H.  M.  Holden  and  T.  S.  Mell,  contra. 


Bell  v.  Herndon. 


This  case  being  one  which  was  pending  in  the  superior  court  when 
the  act  of  November  12th,  1889,  (pamphlet  p.  83)  was  passed,  the 
limitation  of  thirty  days  from  the  trial  prescribed  by  that  act  for 
making  motions  for  new  trials  and  filing  briefs  of  evidence,  does 
not  apply  to  the  same.  Such  was  the  ruling  of  a  majority  of  the 
court  in  SmUh  v,  DaviSj  85  Oa.  625,  which  is  now  affirmed  by  a 
full  bench.  Judgment  revened. 

May  S7, 18». 

New  trial.      Practice.      Before   Judge   McWhorter. 
Elbert  superior  court.     September  term,  1891. 

The   motion  for  a  new  trial  was  dismissed  on   the 
ground  that  it  was  not  made  or  filed  within  thirty  days 
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from  the  date  of  the  trial,  and  upon  this  ruling  error  is 
assigned.  The  suit  was  commenced  on  February  22, 
1887  ;  the  case  was  tried  at  the  September  term,  1891, 
on  September  14 ;  on  September  19  the  court,  by  proper 
order,  took  a  recess  until  the  second  Monday  in  Decern- 
ber;  the  motion  for  a  new  trial  was  presented,  served 
and  filed  on  December  17,  during  the  term  of  the  court. 

McCuRRY  &  Proppitt,  for  plaintiflF. 
J.  N.  WoRLEY,  for  defendant. 


'  94  184  Seymore  V.  Rice. 

The  motion  for  a  new  trial,  besides  containing  the  usual  grounds  that 
the  verdict  is  contrary  to  law  and  the  evidence,  embracing  the 
special  ground  of  newly  discovered  evidence,  the  evidence  ad- 
duced at  the  trial  being  conflicting,  and  the  affidavits  submitted  in 
support  of  this  latter  ground  of  the  motion  not  being  sent  up  in  the 
record  brought  to  this  court,  it  does  not  affirmatively  appear  that 
there  Was  any  abuse  of  discretion  by  the  trial  judge  in  granting  a 
first  new  trial.  Jud^meni  affirmed. 

May  27, 1892. 

New  trial.  Evidence.  Before  Judge  McWhorter. 
Hart  superior  court.     September  term,  1891. 

The  action  was  by  Seymore  against  Rice  to  recover  a 
portion  of  the  price  paid  by  the  plaintiff  to  the  defend- 
ant for  land,  because  of  an  alleged  shortage  in  the 
amount  of  it.  The  issue  was  as  to  whether  the  contract 
between  the  parties  was  for  the  sale  of  the  land  at  a  cer- 
tain price  per  acre,  or  as  a  whole  for  a  certain  price  pro- 
vided the  tract  contained  a  certain  number  of  acres,  or 
whether  the  contract  was  for  the  sale  of  the  land  as  a 
whole  at  an  agreed  price ;  it  being  alleged  by  the  plaintiff 
and  denied  by  the  defendant  that  the  former  bought  in 
reliance  upon  the  representations  of  the  latter  that  the 
tract  contained  one  hundred  and  seventy  acres.  The 
suit  wus  commenced  on  December  30,  1890.     The  ver- 
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diet  was  in  favor  of  the  plaintiff,  and  a  motion  by  the 
defendant  on  the  general  grounds  for  a  new  trial  was 
sustained,  to  which  ruling  the  plaintiff'  excepted.  The 
record  shows  that  there  was  a  ground  for  new  trial  be- 
cause of  newly  discovered  evidence  ;  but  what  that  evi- 
dence was  does  not  appear. 

It  appears  that  the  sale  was  made  on  August  16, 1884, 
when  the  plaintiff  took  from  the  defendant  a  bond  for 
title  conditioned  to  convey  the  land  as  containing  '*one 
hundred  and  seventy  acres,  be  the  same  more  or  less, 
and  bounded  by  Thomas  Butler,  W.  Ashworth,  A.  ('. 
Daniel  and  J.  8.  Denny,  and  on  the  waters  of  South 
Fork  of  Mill  Shoal  creek."  On  September  80, 1887,  the 
plaintiff  received  from  the  defendant  a  deed  in  consid- 
eration of  $1,200,  reciting  the  tract  to  contain  "  one  hun- 
dred and  seventy  acres  more  or  less  on  Mill  Shoal  creek, 
bounded  on  west  by  lands  of  A.  C.  Daniel,  on  north  by 
Wash.  Ashworth  and  J.  S.  Denny  on  south  and  east." 
A  plat  of  Cleveland,  the  county  surveyor,  dated  Decem- 
ber 18,  1888,  showed  the  tract  to  contain  one  hundred 
and  nineteen  acres ;  and  Cleveland  testified  that  this  plat 
covered  all  the  land  described  in  the  deed. 

The  plaintiff  testified :  The  deed  I  hold  covers  the  land 
in  question  and  the  land  sold  me  by  defendant.  The 
land  is  short  fifty-oiie  acres.  I  went  over  to  see  defend- 
ant about  buying  the  land,  and  he  sold  it  to  me  at  seven 
and  one  seventeenth  dollars  per  acre.  He  told  me  there 
were  one  hundred  and  seventy  acres  in  the  tract,  and 
pointed  out  to  me  where  the  land  went,  and  pointed  out 
a  body  of  woods  of  about  forty  acres  which  he  said  was 
in  the  land  sold  me.  I  told  him,  if  there  was  170  acres 
in  the  tract,  I  would  give  him  $1,200.00  for  it.  He  said 
he  would  not  take  it,  and  afterwards  said  he  would  come 
over  to  my  house  the  next  morning  and  let  me  know  if 
he  concluded  to  take  my  offer.  He  came  over  the  next 
morning  and  we  traded  and  fixed  up  the  papers.   Defend- 
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aut  told  me  before  I  bought,  there  were  170  acres  in  the 
tract.  I  believed  what  he  said  and  relied  on  his  state- 
ments. I  would  not  have  bought  at  that  price  if  I  had 
known  the  land  was  short.  I  arrived  at  the  price  that  I 
paid  by  counting  the  number  of  acres.  I  did  not  con- 
sider that  land  worth  more  than  seven  dollars  per  acre, 
but  agreed  to  give  a  fraction  over  to  make  it  even  money. 
I  thought  the  tract  contained  170  acres  until  I  got  Cleve- 
land to  survey  it  in  1888.  I  then  found  it  was  short 
fifty-one  acres,  and  did  not  contain  the  woodland  pointed 
out  to  me  by  defendant,  and  that  the  line  on  that  side 
did  not  run  where  he  said  it  ran.  At  the  time  I  bought 
I  did  not  know  where  the  line  ran  on  that  side  of  the 
place  where  the  woodland  was.  After  the  survey  made 
by  Cleveland,  the  defendant  came  over  and  we  measured 
around  the  land,  and  when  we  got  to  the  cherry  corner 
he  went  over  in  the  body  of  woods  on  Mr.  Daniel's  land 

to  continue  the in  that  direction,  and  some  of  us 

called  him  back,  and  we  then  took  down  the  line  sur- 
veyed by  Cleveland.  The  way  he  wanted  to  go  would 
have  taken  in  the  boundary  of  woodland  he  showed  me 
before  I  bought,  and  would  have  covered  about  forty  or 
fifty  acres  of  land  that  did  not  belong  to  the  tract.  After 
we  passed  the  woods  and  struck  the  field  on  the  other 
side,  defendant  admitted  that  he  had  been  mistaken  as 
to  where  the  line  was.  The  defendant  on  two  or  three 
occasions  talked  with  me  about  buying  his  land,  and  at 
all  times  represented  the  land  to  contain  170  acres, -and 
I  bought  thinking  there  was  one  hundred  and  seventy 
acres  in  the  tract.  I  lived  near  the  land  on  an  adjoining 
tract  for  six  years  next  before  I  purchased  from  defend- 
ant, and  I  knew  most  of  the  lines.  I  have  hunted  on 
the  land  often,  and  I  thought  there  was  one  hundred  and 
seventy  acres  in  the  tract,  and  never  knew  the  conti'ary 
until  the  survey  of  Cleveland  was  made.  I  got  Cleve- 
land to  survey  oft'  forty  acres  to  sell  to  my  father,  and  it 


Digitized  by  VjOOQ IC 


Reports.]  March  Term,  1892.  37S 

cut  such  a  big  hole  in  the  tract  that  I  concluded  to  have 
him  survey  the  whole  tract,  and  then  found  that  I  had 
fifty-one  acres  short  for  which  I  had  paid  defendant 
seven  and  one  seventeenth  dollars  per  acre.  This  is  the 
bond  for  title  I  took  when  I  purchased.  I  never  told 
Jerry  Hall  soon  after  I  purchased,  nor  at  any  time,  that 
I  had  purchased  the  land  by  the  tract,  nor  did  I  say  to 
him  that  Mell  Seymore  had  oftered  me  $1,500  for  the 
land,  nor  anything  like  this.  I  finished  paying  for  the 
land  on  or  before  the  day  of  the  date  of  the  deed  from 
Rice  to  me. 

Denny  testified :  I  was  present  with  plaintifi  and  de- 
fendant after  the  survey  made  by  R.  W.  Cleveland,  when 
they  were  making  a  survey  or  running  and  measuring 
the  lines  around  the  land  sold  plaintiff  by  defendant,  and 
when  we  got  to  the  cherry  tree  corner,  defendant  went 
on  by  the  cherry  corner  over  on  Mr.  Daniel's  land  until 
I  called  to  him  and  stated  that  Cleveland  stopped  here 
at  the  cherry  corner,  and  went  down  this  line  (pointing 
the  way  Cleveland  ran  the  line),  and  then  defendant 
came  back  and  followed  the  line  Cleveland  ran.  If  we 
had  run  the  way  defendant  wanted  to  run,  it  would  have 
taken  in  about  forty  acres  more  of  woodland  than  be- 
longed to  the  tract.  After  we  got  past  the  woods  into 
the  field,  defendant  acknowledged  that  he  was  mis- 
taken as  to  where  the  line  was.  I  am  son-in-law  of 
plaintiff. 

The  defendant  testified  :  J.  J.  Seymore  came  over  to 
see  me  about  buying  my  land.  I  told  him  I  would  sell 
it  to  him  for  twelve  hundred  and  fifty  dollars.  He  of- 
fered me  $1,200  for  it.  I  refused  to  take  it,  but  told  him 
if  I  concluded  to  sell  at  his  offer  I  would  go  over  to  his 
house  the  next  morning  and  let  him  know.  I  went  over 
the  next  morning  and  told  him  I  would  take  his  offer  of 
$1,200,  and  we  fixed  Up  the  papers.  This  was  the  whole 
trade.     I  never  sold  him  by  the  acre,  but  by  the  tract. 
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He  never  mentioned  acres  nor  a  price  per  acre.  I  sold 
by  the  boundary  and  for  twelve  hundred  dollars.  I 
never  showed  him  the  lines  nor  pointed  them  out  to  him 
before  the  sale.  He  lived  on  an  adjoining  tract  and 
knew  ray  land  well,  knew  the  lines  nearly  as  well  as  I 
did;  lived  there  five  or  six  years  before  he  bought. 
When  I  found  out  that  Cleveland  had  surveyed  the  land 
and  that  he  had  run  it  out  short,  I  went  over,  and  Sey- 
more  and  I  measured  the  land.  I  thought  they  had 
made  a  mistake.  I  never  passed  by  the  cherry  corner 
in  running  the  line ;  I  only  made  a  slight  mistake  at  a 
little  offset  in  the  line  before  we  got  to  the  cherry  corner, 
and  I  soon  found  out  that  I  was  off  the  line  and  got  over 
on  the  correct  line.  I  knew  where  the  cherry  corner 
was  and  made  no  mistake  here ;  I  never  went  by  it  and 
over  on  lands  of  Daniel. 

Jerry  Hall  testified :  I  saw  plaintiff  soon  after  he  had 
Thought  the  land  from  defendant,  and  he  told  me  that  he 
had  bought  the  land  at  $1,200  ;  that  he  had  bought  by 
the  tract  and  agreed  to  pay  so  much  for  it.  He  told  me 
that  Mell  Seymore  had  offered  him  $1,500  for  the  land. 
I  am  son-in-law  to  defendant. 

McCuRRY  &  Proppitt,  for  plaintiff. 

Joseph   N.  Worlby,  for  defendant. 


Inman  &  Company  v.  Swift,  Wilcox  &  Braswell. 

1.  The  charge  complained  of  in  the  4th  ground  of  the  motion  for  a 
new  trial,  whether  amenable  to  some  other  criticism  or  not,  is  not 
error  for  the  reason  alleged,  viz.,  that  it  leaves  the  construction  of 
the  contract  to  the  jury ;  it  does  not,  either  expressly  or  by  impli- 
cation, instruct  the  jury  to  construe  the  contract. 

2.  The  charge  complained  of  in  the  6th  ground  of  the  motion  does 
not,  as  alleged,  "  impose  the  condition  of  immediate  purchase  and 
delivery  as  requisite  to  the  validity  of  the  contract  sued  on"; 
upon  the  contrary,  the  charge  declares  that "  if  the  cotton  was  to  be 
bought  immediately  and  delivered  when  bought,  or  defendants' 
skill  and  labor  entered  into  the  contract,  or  that  it  was  at  once  to 
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be  carried  oat,  or  that  both  parties  were  not  aware  that  defendant 
expected  to  purchase  to  fill  said  contract,  or  there  was  expense 
entering  into  the  consideration,  then  the  contract  would  be  valid 
and  binding." 
8.  The  case  having  been  defended  on  several  independent  grounds, 
and  there  being  evidence  sufficient  to  sustain  one  or  more  of  them, 
the  verdict  was  warranted,  and  the  court  did  not  err  in  refusing 
to  grant  a  new  trial.  Judgment  affirmed. 

May  80,  IWS. 

Contract.  Charge  of  court.  Verdict.  Before  Judge 
McWhorter.  Elbert  superior  court.  September  term, 
1891. 

Inman  &  Company  sued  the  defendants  for  damages 
from  a  breach  of  two  contracts  dated  May  2,  1889,  by 
one  of  which  the  defendants  agreed  to  sell  to  Inman  & 
Company  five  hundred  bales  of  cotton  weighing  260,000 
pounds,  deliverable  in  November,  1889,  and  by  the  other 
to  sell  them  the  same  amount,  deliverable  in  December, 
1889.  Each  contract  provided  that  the  delivery  should 
be  made  at  such  time,  at  seller's  option,  in  lots  of  not 
less  than  one  hundred  bales ;  the  cotton  to  be  of  any 
grade  between  strict  ordinary  and  fair,  inclusive,  at  the 
price  of  nine  and  three  eighths  cents  per  pound  for  mid- 
dling, Atlanta  classification,  with  deductions  and  addi- 
tions for  other  grades  according  to  the  rates  of  the  At- 
lanta cotton  market  on  the  day  of  delivery  ;  "  the  cot- 
ton sold  above  is  cotton  to  be  received  in  payment  of 
fertilizers  and  supplies,  and  is  not  to  be  settled  by  price 
of  contract."  The  plaintiffs  alleged  that  these  contracts 
were  made  in  good  faith  and  for  the  sale  and  delivery 
of  actual  cotton,  and  not  tainted  with  "  contract  cotton 
or  futures";  that  in  pursuance  of  the  contract  the  de- 
fendants, in  November,  1889,  delivered  to  plaintiffs  two 
hundred  and  eighty-five  bales,  leaving  due  on  the  No- 
vember contract  two  hundred  and  fifteen  bales ;  that 
after  said  contract  was  due  and  when  demand  was  made 
on  defendants  for  delivery  of  the  remaining  two  hundred 
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and  fifteen  bales,  they  requested  time  to  buy  up  the  cot- 
ton and  make  delivery,  to  which  plaintiffs  agreed,  and 
extended  the  time;  that  when  the  December  contract 
became  due,  performance  of  it  was  demanded  and  the 
defendants  again  requested  the  plaintiffs  to  extend  the 
time  on  both  of  the  contracts,  which  the  plaintiff's  agreed 
to  do  and  did  do  from  time  to  time  until  the  29th  of 
January,  1890,  when  the  defendants  refused  to  perform 
either  or  both  of  the  contracts,  which  refusal  left  the 
plaintiffs  due  from  defendants  seven  hundred  and  fifteen 
bales  or  357,488  pounds  o^  cotton ;  that  cotton  had  then 
advanced  above  the  price  agreed  on  one  cent  per  pound, 
and  by  the  defendants'  failure  and  refusal  to  perform 
their  part  of  the  contracts  the  plaintiffs  were  damaged 
in  the  price  on  said  cotton  $3,574.88 ;  that  had  the  de- 
fendants delivered  the  seven  hundred  and  fifteen  bales, 
the  plaintiffs  could  have  made  one  dollar  per  bale  as 
commission  or  profit,  which  is  a  legal,  just  and  honest 
commission  or  profit  and  the  direct  and  consequential 
profits  of  such  contracts  on  the  part  of  plaintiffs,  and 
they  were  further  damaged  in  that  sum  by  the  defend- 
ants' failure  in  performance ;  and  that  the  cotton  con- 
tracted for  with  the  defendants  had  been  by  the  plain- 
tiffs sold  on  a  similar  contract  to  manufacturers,  and  had 
the  defendants  delivered  the  same  as  they  had  contracted 
to  do,  the  plaintiffs  would  have  been  enabled  to  fill  the 
contract  of  sale  of  the  same  cotton,  and  on  said  sale 
made  a  commission  or  profit  of  one  dollar  a  bale,  as  be- 
fore alleged.  The  defendants  pleaded  (1)  the  general 
issue ;  (2)  that  the  contract  sued  on  is  illegal,  because  it 
shows  on  its  face  that  it  is  a  contract  for  the  delivery  of 
cotton  not  then  in  existence,  but  for  cotton  to  be  re- 
ceived in  payment  of  fertilizers  and  supplies ;  (3)  that  the 
plaintiffs  refused  to  comply  with  their  part  of  the  con- 
tract by  refusing  to  accept  cotton  tendered  them  at 
Atlanta  classification,  by  which  refusal  the  defendants 
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were  released  ;  and  (4)  that  by  the  plaintiffs'  refusal  to 
comply  with  their  obligation  the  contracts  were  re- 
scinded. The  jury  found  for  the  defendants.  A  new 
trial  was  denied,  and  the  plaintiffs  excepted.  Besides  the 
grounds  that  the  verdict  is  contrary  to  law  and  evidence, 
the  plaintiffs  assign  error  upon  the  following  instruc- 
tions in  the  charge  of  the  court : 

"  This  contract  is  clear  and  unambiguous  ;  and  if  you 
believe  from  the  evidence  that  this  contract  is  legal  un- 
der the  principles  of  law  which  may  be  given  you  in 
charge,  and  that  the  defendants  failed  to  comply  there- 
with, and  that  the  plaintiffs  performed  the  obligation 
imposed  upon  them  by  its  terms,  and  the  plaintiffs  suf- 
fered damage  or  loss  on  account  of  defendants'  failure 
to  perform  the  same,  if  there  was  such  a  failure,  you 
would  be  authorized  to  find  for  the  plaintiffs  the  amount 
of  the  damage  sustained  by  such  failure.  A  bare  con- 
tingency or  possibility  cannot  be  the  subject  of  sale,  un- 
less there  exists  a  present  right  in  the  person  selling, 
to  a  future  benefit.  So  a  contract  for  the  sale  of  goods 
to  be  delivered  at  a  future  day,  where  both  the  parties 
are  aware  that  the  seller  expects  to  purchase  himself  to 
fulfill  his  contract,  and  no  skill  and  labor  or  expense 
enters  into  the  consideration,  but  the  same  is  a  pure 
speculation  upon  chances,  is  contrary  to  the  policy  of 
the  law,  and  can  be  enforced  by  neither  party."  The 
error  being  that  the  construction  of  the  contract  is  left 
to  the  jury. 

"  On  the  other  hand,  if  the  cotton  was  to  be  bought 
immediately  and  delivered  when  bought,  or  defendants' 
skill  and  labor  entered  into  the  contract  and  it  was  at  once 
to  be  carried  out,  or  both  parties  were  not  aware  that 
defendants  expected  to  purchase  to  fill  said  contract,  or 
there  was  expense  entering  into  the  consideration,  then 
the  contract  would  be  valid  and  binding  and  a  recovery 
could  be  predicated  on  a  breach  thereof."     Said  charge 
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being  illegal  in  that  it  imposes  the  condition  of  immedi- 
ate purchase  and  delivery  as  requisite  to  the  validity 
of  the  contract  sued  on. 

It  appears  from  the  evidence  that  on  May  2,  1889,  the 
parties  made,  besides  the  contracts  sued  on,  a  similar 
contract  for  the  delivery  of  500  bales  of  cotton  during 
October.  On  November  6th  the  October  contract  was 
performed,  and  part  of  the  November  contract  was  per- 
formed by  the  delivery  to  Schaefer,  the  plaintiff's  agent, 
of  786  bales  according  to  Schaefer's  testimony,  or  806 
bales  according  to  the  testimony  of  Thos.  Swift,  one  of 
the  defendants.  The  testimony  for  the  plaintiffs  further 
showed  the  following  :  Schaefer  had  been  in  the  cotton 
business  about  twenty-three  years,  and  had  been  con- 
nected with  the  plaintiffs  nearly  all  that  time.  There 
was  but  one  delivery,  and  at  Swift's  warehouse  in  Elber- 
ton  ;  it  was  made  on  Schaefer's  classification  and  grad- 
ing, which  was  in  accordance  with  Atlanta  classification. 
He  looked  at  samples  only,  the  cotton  being  in  Swift's 
warehouse ;  he  classified  869  bales,  and  asked  Swift  to 
look  at  the  grades  and  classification,  and  to  take  out 
what  was  not  satisfactory.  Swift  complained  that  88 
bales  were  graded  "  too  full,"  and  took  them  out  by 
taking  ©ut  the  samples  of  them.  It  was  optional  with 
him  as  to  how  much,  if  any,  Schaefer  was  to  take  on 
the  grade  made.  He  offered  only  this  88  bales  more 
than  Schaefer  received.  Schaefer  does  not  know  that 
Swift  took  out  this  83  bales  because  he  objected  to  the 
grade — ^he  might  have  been  able  to  have  placed  them 
better ;  does  not  think  he  claimed  Schaefer  had  graded 
the  cotton  too  low  or  two  high ;  he  looked  over  the 
grades  and  remarked  that  the  83  bales  he  took  out  were 
a  little  full ;  Schaefer  replied,  "No,  but  if  you  think  it 
is  full,  you  have  a  right  to  reject  it."  This  is  all  that 
passed.  Part  of  the  786  bales  delivered  were  classified 
by  Schaefer  at  Elberton,  and  part  by  Cowles,  another 
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agent  of  the  plaintifts,  at  Toceoa.  The  cotton  was  sam- 
pled at  Elberton,  and  samples  were  sent  to  Toceoa. 
Plaintiffs  never  lowered  their  grades  or  changed  them 
in  any  way,  nor  did  Schaefer  make  any  change  in  them 
at  this  time.  The  defendants  never  afterwards  tendered 
any  more  cotton  on  the  contracts,  nor  did  Schaefer  ever 
make  any  more  grades  or  classi  fications  for  them.  Swift 
never  complained  of  grades  save  as  to  the  83  bales  he 
tx)ok  out ;  he  and  Schaefer  settled  the  grades  that  day, 
and  nothing  more  was  said  ;  the  delivery  was  made  on 
the  same  day,  but  after  the  complaint  at  the  grades. 
After  this  delivery  Schaefer  asked  Swift  time  and  again 
for  delivery  of  the  balance  due  on  the  November  and 
December  contracts,  and  he  continuously  put  Schaefer 
off  (January,  1890),  saying  once  that  his  book-keeper 
was  not  there,  and  again  that  he  would  go  to  Atlanta 
and  make  delivery  to  the  house.  Schaefer  then  told 
him,  all  right,  to  do  so.  Once  he  said  he  would  rather 
make  settlement  at  the  difference,  and  asked  Schaefer 
to  make  out  his  bill  and  let  him  pay  the  difference  in 
money;  to  which  Schaefer  replied  that  he  was  au- 
thorized to  take  only  cotton,  not  money,  on  contracts. 
Swift  never  gave  as  a  reason  for  not  delivering  on  the 
contract,  that  Schaefer  did  not  grade  according  to  con- 
tract. He  has  never  delivered  the  balance  in  Atlanta  or 
elsewhere ;  and  on  January  29,  1890,  the  defendants  re- 
fused to  deliver  any  more  on  either  the  November  or 
December  contract.  Cotton  was  then  worth  in  Atlanta 
one  cent  per  pound  higher  than  the  contract  price,  and 
not  more  than  one  sixteenth  lower  in  Elberton  than  in 
Atlanta.  They  were  then  due  the  plaintiffs  857,488 
pounds,  having  delivered  892,512  pounds.  About  the 
time  delivery  was  to  be  made  on  the  November  and  De- 
cember contracts,  it  would  require  about  six  weeks  to 
buy  from  wagons  and  deliver  1,000  bales.  In  the  latter 
part   of  December,   1889,   or  first   of  January,   1890, 
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Cowles  went  to  see  Swift  to  get  him  to  deliver  the  bal- 
ance on  the  November  and  December  contracts,  and 
asked  him  what  he  proposed  to  do  about  it.  He  said  he 
hardly  knew,  that  if  the  plaintiffs  would  wait  on  him 
fQv  a  while,  he  could  deliver  the  cotton ;  and  asked  if  it 
would  suit  to  buy  and  deliver  in  Atlanta.  Cowles  re- 
plied that  it  would,  and  Swift  then  promised  to  go  down 
the  next  week  and  buy  from  Maddox  &  Rucker  and 
deliver  to  plaintiffs  in  Atlanta.  Afterwards  he  asked 
Cowles  to  let  him  pay  the  difference  in  money,  which 
was  refused.  The  plaintiffs  had  bought  the  cotton  to  be 
delivered  to  the  mills.  It  requires  skill  to  buy  cotton; 
it  requires  a  man  of  good  judgment,  good  eyes,  good 
judgment  of  lights  and  shadows,  good  judgment  of  the 
staple  and  as  to  shades  and  colors  of  cotton.  Swift 
complained  at  Schaefer's  grades,  and  said  he  had  some 
types  sent  him  from  Atlanta  that  were  not  like  plain- 
tiffs' cotton.  Cowles  does  not  know  that  he  said  he 
could  not  submit  to  Schaefer's  grades  and  would  there- 
fore go  to  Atlanta  and  deliver ;  he  claimed  plaintiffs 
required  a  better  class  of  cotton  than  the  types  sent  him 
from  Atlanta.  When  the  contracts  were  made  Swift 
wanted  to  know  what  plaintiffs  called  middling  cotton, 
and  was  shown  samples  classed  as  middling.  The  sale 
was  based  on  Atlanta  classification,  and  was  expected 
to  be  classed  by  plaintiff's'  representatives.  Swift  rc; 
marked,  when  shown  the  samples,  that  the  grade  mid- 
dling shown  him  was  a  full  class,  to  which  Dickson, 
who  made  the  contract  for  the  plaintiffs,  replied  that  the 
price  was  relatively  full.  The  defendants  would  have 
to  deliver  under  these  contracts  the  actual  cotton.  The 
time  of  delivery  on  them  was  extended  to  the  29th  of 
January,  1890.  Atlanta  grades  much  higher  than  New 
York ;  middling  cotton  in  Atlanta  will  class  good  mid- 
dling  in  New  York. 

Testimony  for  the  defendants:     When  the  contracts 
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were  made  by  Thos.  Swift  for  defendants,  he  objected 
to  the  statement  about  fertilizers  and  provisions,  and 
told  Sanders,  one  of  the  plaintifts,  that  he  did  not  sell 
any  supplies  to  be  paid  for  in  cotton,  but  sold  to  be  paid 
for  in  money ;  he  did  sell  some  fertilizers  to  be  paid 
in  cotton.  Sanders  said  it  did  not  matter,  as  it  was  a 
matter  of  form  they  had,  and  Swift  signed  on  that  ac- 
count. He  told  Sanders  he  expected  to  buy  the  cotton. 
On  the  6th  of  November,  he  had  the  cotton  in  the  ware- 
house to  deliver  all  that  was  then  due,  and  did  not  de- 
liver the  balance  on  account  of  the  objections  he  made 
to  Schaefer's  grades.  Schaefer  had  sampled  up  898 
bales,  and  Swift  took  out  83  bales,  delivering  the  other 
806  bales  because  he  had  received  $25,000  from  the  plain- 
tiffs. He  had  types  of  Atlanta  classification  furnished 
by  plaintiffs,  Maddox,  Rucker  &  Co.,  Treadwell,  Abbott 
&  Co.,  of  Atlanta,  and  was  shown  the  Atlanta  types 
when  he  signed  the  contracts ;  has  been  buying  cotton 
eighteen  years,  and  knows  what  Atlanta  middlings  are. 
Schaefer  graded  the  83  bales  taken  out  as  strict  good  or- 
dinary, the  grade  below  low  middling.  Swift  showed 
him  the  types  he  had,  and  told  him  he  had  graded  it  too 
high  ;  properly  graded,  these  83  bales  would  have  been 
strict  low  middling.  Swift,  sold  these  83  bales  to  an 
agent  of  a  Philadelphia  house  for  seven  eighths  of  a  cent 
per  pound  more  than  Schaefer's  classification  was  worth  ; 
this  purchase  was  made  by  New  York  classification.  In 
the  first  week  in  December  Schaefer  asked  if  Swift  was 
ready  to  deliver  the  December  contract ;  Swift  replied 
that  there  was  a  wide  difterence  between  them  and  he 
would  not  deliver  him  any  more  cotton,  but  that  if  there 
was  any  money  difference  he  would  pay  him  the  money, 
but  would,  not  submit  to  his  grades  any  further.  This 
was  the  only  demand  made  on  Swift  by  Schaefer.  Dur- 
ing the  same  month*  Cowles  told  Swift  that  if  he  had 
been  there  when  Schaefer  graded  the  cotton,  he  thought 
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there  would  have  been  no  trouble  about  it,  and  that  they 
could  have  agreed.  Swift  did  not  then  ask  Cowles  to 
go  and  sample  up  the  1,000  bales  in  the  warehouse  at 
that  time,  nor  did  Cowles  offer  to  sample  it.  Swift  sold 
this  1,000  bales  on  January  9,  1890,  to  his  brother,  Ike 
Swift,  for  the  plaintiffs,  for  the  same  price  at  which  he 
had  sold  the  83  bales  to  the  Philadelphia  house,  but  sold 
in  bulk  and  not  on  grades  or  classification.  Swift  never 
asked  for  extension  of  time  to  deliver  the  cotton ;  he 
had  it  on  hand,  and  if  they  had  agreed  to  take  it  at  At- 
lanta classification  they  could  have  got  it  at  any  time 
during  those  three  months.  •  The  defendants  got  most 
of  this  cotton  by  paying  the  money  for  it;  400  bales 
would  cover  all  bought  for  supplies  and  fertilizers  during 
the  year.  They  would  buy  a  farmer's  cotton,  pay  off  the 
farmer's  account  with  them,  and  pay  the  balance  to  him 
in  money.  When  Sanders  showed  Swift  the  grades,  he 
said  he  would  expect  the  cotton  to  come  up  to  that 
grade,  and  if  the  grade  was  lower  the  price  would  be 
lower  in  proportion.  Swift  does  not  remember  that 
Dickson  was  present,  or  that  Swift  said  the  grades  were 
full,  or  that  Dickson  replied  the  price  was  also  full.  In 
the  settlement  with  the  plaintiffs- the  basis  was  Atlanta 
grades  and  not  New  York  grades ;  Swift  bought  and 
sold  on  New  York  classification.  When  Schaefer  was 
grading  the  cotton  on  the  6th  of  November,  Swift  held 
a  type  in  his  hand  that  ho  claimed  was  the  grade  he  sold 
in  this  contract.  Schaefer  asked  where  he  got  it ;  Swift 
said,  in  Atlanta.  Schaefer  said,  from  whom ;  Swift 
said  it  made  no  difference,  it  was  Atlanta  classification. 
He  further  said  he  would  deliver  the  balance  of  the  cot- 
ton on  the  Atlanta  classification,  but  not  the  way 
Schaefer  graded  it. 

Ike  Swift  was  buying  cotton  at  the  time  and  knew 
Atlanta  classification,  but  did  not  consider  himself  an 
expert;  he   classed   for   the  plaintiffs,  but  they  never 
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bought  by  his  classification  ;  sometimes  there  was  a  great 
deal  of  difterence  between  his  and  their  grades  ;  somer 
times  he  was  above  and  sometimes  below  ;  he  thought 
the  grade  Schaefer  made  of  some  of  defendants'  cotton 
was  a  little  high,  and  so  told  him,  but  there  was  a  very 
slight  difterence  ;  he  also  told  Schaefer  that  the  grades 
were  about  what  he  was  buying  for  the  plaintifts  ;  the 
grading  done  by  Schaefer  corresponded  practically  with 
the  grading  Ike  Swift  had  been  doing  in  buying  for  the 
plaintifife,  except  that  there  was  a  slight  difterence,  about 
as  if  he  had  bought  it  from  some  other  warehouse.  The 
merchants  in  Elberton  buy  on  New  York  grades.  Ike 
Swift  examined  the  83  bales  above  referred  to,  and  would 
call  them  low  middling  and  above  Schaefer's  grading  by 
three  sixteenths  to  one  fourth  of  a  cent  per  pound. 

J.  N.  WoRLEY  and  W.  M.  Howard,  for  plaintife. 
John  P.  Shannon,  for  defendants. 


*  89    386 

Harrington  v.  Findley  et  al.  »*„w6| 

89    385 
09    264 

1.  The  element  of  usury  being  the  controlling  one  in  this  case,  and'  ^  ^\ 

the  ruling  in  Lewis  v.  Bi-own,  this  term  (89  Oa.  115, 14  &  £.  Rep.    

881),  being  directly  applicable,  the  sureties  were  not  bound,  and 

there  was  no  error  in  denying  a  new  trial. 

2.  That  the  principal  in  a  usurious  note  waiving  homestead' and  ex- 
emption  fails  to  plead  the  usury  or  to  assert  his  right  to  liome- 
stead  and  exemption  on  account  of  it,  but  submits  to  a  judgment 
against  himself  for  the  whole  debt,  will  not  hinder  the  sureties^ 
from  taking  advantage  of  the  usury  as  a  ground  of  discharge,  they 
having  been  ignorant  that  the  note  was  tainted  at  the  time  of  its 
execution  by  them.  Their  discharge  does  not  depend  upon  actual 
loss,  but  upon  the  risk  of  loss  to  which  they  were  exposed  by 
reason  of  the  concealed  usury  in  the  contract  of  lending  of  which 
the  note  was  the  result.  Judgment  affirmed. 

May  80,1882.       ^ 

Usury.    Principal  and  surety.     Before  Judge  Well- 
born.    Hall  superior  court.     January  term,  1891. 

V89-2S 
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On  January  28,  1887,  Harrington  sued  Lawshe  as 
principal,  and  Findley  and  Martin  as  sureties,  on  a 
promissory  note  dated  January  1,  1883,  due  July  16, 
1883,  for  $350  with  interest  from  date  at  8  per  cent,  per 
annum,  containing  a  waiver  of  homestead,  and  bearing 
receipts  for  $250  paid  December  18,  1883,  and  for  $5 
interest  paid  August  5,  1884.  It  contained  also  a  clause 
pledging  certain  realty  of  the  principal  for  payment. 
The  principal  made  no  defence,  and  a  verdict  and 
judgment  against  him  were  rendered.  The  sureties 
pleaded,  among  other  things,  that  the  plaintilf  contracted 
with  the  principal  to  receive  and  did  receive  usurious  in- 
terest on  the  note,  thereby  increasing  the  liability  of  the 
sureties  and  releasing  them;  that  the  waiver  of  home- 
stead was  rendered  void  by  reason  of  said  usury;  and 
that  because  of  certain  payments  of  usury  the  plaintift* 
gave  to  the  principal  extensions  of  time  without  the 
knowledge  or  consent  of  the  sureties,  by  reason  of  which 
they  were  discharged.  The  jury  found  for  the  sureties. 
The  plaintiff  moved  for  a  new  trial  on  the  grounds, 
among  others,  that  the  verdict  was  contrary  to  law  and 
evidence,  and  that  the  court  erred  in  charging  as  fol- 
lows: "If  you  should  believe  from  the  evidence  that  the 
plaintiff  contracted  to  receive  from  the  principal,  P.  F. 
Lawshe,  more  than  the  legal  rate  of  interest  on  the  note 
sued  on,  without  the  knowledge  or  consent  of  the  secur- 
ities, then  the  waiver  of  the  homestead  in  the  note  would 
be  of  no  effect  as  against  the  right  of  the  principal,  P.  F. 
Lawshe,  to  take  homestead  on  his  property;  and  that 
would  increase  the  risk  of  the  securities,  and  they  would 
be  discharged  from  their  obligation  as  such  sureties,  and 
you  should  find  for  the  defendants."  It  was  contended 
that  this  instruction  was  based  on  an  assumed  state  of 
facts  and  was  unauthorized  by  the  evidence;  that  there 
was  no  evidence  that  the  plaintiff  charged  any  usury  or 
extended  the  time  of  payment  for  the  principal,  or  that 
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the  principal  had  taken  a  homestead;  and  that,  a  judg- 
ment having  already  been  obtained  against  the  princi- 
pal, and  no  plea  of  usury  having  been  filed,  the  sureties 
were  concluded. 

At  the  trial  the  plaintiff  testified:  I  let  Lawshe  have 
the  full  amount  expressed  in  the  note.  There  might 
have  been  two  per  cent,  paid  back,  but  if  there  was  I 
have  no  recollection  of  it.  When  Lawshe  got  the  money 
he  said  to  me,  "  I  know  your  rule  is  to  charge  ten  per 
cent.,  and  I  intend  to  make  it  all  right";  but  he  never 
did  pay  anything  to  me  except  what  is  credited  on  the 
note,  nor  I  never  contracted  to  receive  anything.  What 
Lawshe  said  was  merely  a  verbal  statement  that  he  never 
complied  with,  and  I  knew  the  promise  was  illegal  and 
could  not  be  enforced;  and  this  is  what  I  meant  in  my 
former  statement,  that  the  contract  was  for  ten  per  cent. 
Lawshe  agreed  to  pay  me  ten  per  cent,  interest,  but  there 
was  only  eight  per  cent,  put  in  the  note.  I  don't  think 
Lawshe  ever  paid  me  anything  as  i«terest  on  the  note, 
but  all  the  money  he  paid  me  was  put  on  the  note  as 
credit.  The  five  dollar  credit  was  put  on  the  note  by 
the  defendant  in  his  own  writing,  and  I  knew  nothing 
of  it  until  I  got  home;  I  thought  it  was  only  paid 
as  a  credit  on  the  note.  I  have  no  recollection  of 
his  ever  paying  me  a  dollar  except  what  is  credited 
on  the  note.  He  never  paid  me  one  cent  for  for- 
bearance, neither  did  I  ever  agree  to  forbear  with  him 
in  the  collection  of  the  note  if  he  would  pay  me  more 
than  the  lawful  interest.  All  the  credits  entered  on  the 
note  were  for  the  purpose  of  paying  the  legal  interest 
and  principal  due  on  the  note,  and  I  know  that  no 
amount  paid  me  on  the  note  was  usury.  I  might  have 
discounted  two  per  cent,  from  the  face  value  of  the  note, 
at  the  time  it  was  made,  up  to  the  time  it  became  due, 
as  I  usually  do  that  when  I  loan  money;  yet  I  have  no 
recollection  of  doing  that  in  this  case.     I  never  made 
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any  contract  to  extend  the  time  of  payment.  Nothing 
was  ever  paid  me  by  way  of  usury  or  for  extension  of 
time. 

Lawshe  testified:  I  agreed  to  pay  eight  per  cent,  inter- 
est and  a  bonus  for  the  loan,  which  brought  it  up  to 
twelve  per  cent.  My  impression  is  that  I  received  the 
full  amount  of  the  loan  and  paid  back  the  bonus,  but  I 
can't  be  positive;  don't  remember.  Payments  were 
made  to  Harrington.  It  was  interest  paid  according  to 
promise,  and  I  did  not  consider  the  question  of  lawful 
or  unlawfulness  of  it.  Extensions  were  given  from  time; 
I  do  not  remember  how  long. 

The  evidence  further  showed  that  the  note  was  signed 
by  the  principal  and  sureties  at  the  same  time  in  the 
plaintiff's  office,  and  that  the  sureties  had  no  notice  of 
any  usury  being  charged,  or  of  any  contract  to  pay 
usury. 

J.  M.  TowBRY  and  G.  H.  Prior,  for  plaintiff. 
W.  P,  FiNDLBY  and  S.  C.  Dunlap,  for  defendants. 


Lumpkin  County  r.  Williams. 

1«  The  fees  of  ordinaries  as  prescribed  in  Rection  3694  of  the  code  are 
for  services  performed  by  the  ordinary  as  probate  judge  and  clerk, 
not  for  services  which  he  performs  in  exercising  his  official  func- 
tions touching  county  business.  The  words  "For  every  order 
passed  where  no  fees  are  prescribed,  60*'  (cents),  signified,  as  well 
before  the  passage  of  the  amending  act  of  October  22d,  1889,  as 
since,  that  this  fee  should  be  paid  for  each  judicial  order  passed 
by  the  ordinary,  and  for  orders  of  that  class  alone.  The  words 
never  did  embrace  orders  drawn  by  him  ministerially  on  the  county 
treasurer  for  the  payment  of  money.  Payment  for  services  of  the 
latter  kind  is  provided  for  in  section  3697  of  tlie  code  of  1882. 

2.  The  county  in  its  corporate  name  and  capacity  may  maintain  a 
suit  against  the  ordinary  for  money  drawn  by  him  without  au- 
thority of  law  from  the  county  treasury  and  appropriated  to  his 
own  use,  notwithstanding  the  money  may  have  been  paid  to 
him  by  the  treasurer  on  orders  issued  by  the  ordinary  in  his  own 
favor. 
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3.  Where  the  declaration  sets  forth  a  cause  of  action  and  as  to  a  part 
of  the  debt  sued  for  is  sufficiently  certain  and  specific,  it  is  error 
to  dismiss  the  action  as  a  whole  because  another  part  of  the  debt 
is  not  set  forth  with  the  requisite  distinctness  and  certainty.  The 
latter  part,  when  demurred  to  specially,  should  be  stricken  from 
the  declaration,  if  the  plaintiff  declines  to  exercise  the  privilege  of 
amendment.  Judgment  reversed. 

May  80, 1882. 

Counties.  Ordinaries.  Actions.  Practice.  Before 
Judge  Wellborn.  Lumpkin  superior  court.  October 
term,  1891. 

A  demurrer  to  the  declaration  was  sustained,  to  which 
ruling  the  plaintiff*  excepted.  The  suit  was  by  Lumpkin 
county  against  Williams  for  $600  and  interest.  The 
declaration  alleged  :  Since  April  27, 1886,  to  the  present 
time,  Williams  has  been  ordinary  of  the  county.  Under 
the  fee-bill  prescribed  by  law  the  ordinary  is  entitled  to 
fifty  cents  for  each  order  passed,  meaning  orders  granted 
judicially  in  matters  before  the  ordinary  as  a  court  and 
in  the  court  of  ordinary,  but  defendant  claims  that  the 
allowance  of  fifty  cents  applies  to  and  should  be  made 
for  every  order  drawn  by  him  on  the  county  treasury,  or 
on  the  county  treasurer.  Defendant,  during  the  time  he 
has  been  in  office  above  stated,  has  credited  himself  with 
fifty  cents  for  each  order  drawn  by  him  on  the  county 
treasurer,  and  has  at  various  times  drawn  orders  on  the 
county  treasurer  in  his  own  favor  for  the  amounts  thus 
credited  to  himself,  has  presented  these  orders  in  his  own 
favor  to  the  treasurer  for  the  same  out  of  petitioner's 
money,  and  has  received  in  this  way  $600  belonging  to 
petitioner  to  whit^h  he  has  no  right.  On  April  27, 1885, 
he  passed  an  order  on  the  treasurer  for  $10  by  himself 
as  ordinary,  in  his  own  favor,  and  collected  it  from  the 
county  treasury.  He  likewise  signed  and  collected  or- 
ders on  the  treasurer  for  various  amount-s  and  at  various 
dates  during  1885, 1886,  1887,  1888  and  1889  (specified 
in  the   declaration),  amounting  to   $285 ;  and  he   has 
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signed  and  collected  other  orders,  amounting  in  the  ag- 
gregate to  $305,  from  February  3,  1887,  to  the  present 
time,  and  received  from  the  county  treasury  on  the  same 
the  sum  of  $305.  He  had  no  claim  or  right  to  the 
amounts  for  which  all  of  these  orders  were  drawn, 
and  they  were  void  because  drawn  in  his  own  favor 
and  based  oa  his  charges  against  the  county  as  above 
stated.  The  charges  were  illegal,  fraudulent  aud  void, 
and  under  pretence  of  them  he  has  collected  from  peti- 
tioner's treasury  $600,  knowing  at  the  time  that  it  was 
petitioner's  money  and  that  his  orders  in  his  own  favor 
were  fraudulent  and  void.  Petitioner  prays  that  he  be 
required  to  refund  the  amount  mentioned. 

The  demuil^er  was  upon  the  grounds :  The  petition 
did  not  set  forth  a  cause  of  action  ;  and  it  showed  on  its 
face  that  defendant  lawfully  did  all  plaintiff'  charged  him 
with  doing.  Defendant  specially  demurred  to  so  much 
of  the  petition  as  charged  him  with  having  unlawfully 
drawn  from  the  treasury  the  $305,  upon  the  ground  that 
the  charge  or  demand  for  said  sum  was  not  plainly,  fully 
and  distinctly  set  forth,  and  did  not  put  defendant  on 
notice  of  the  items  that  went  to  make  up  the  charge. 

H.  H.  Dban,  M.  L.  Smith,  Howard  Thompson  and 
Gborge  K.  Loopbr,  for  plaintiff. 

Price  &  Charters,  R.  H.  Baker  and  M.  G.  Boyd,  contra. 


Young  v.  Jones. 

The  mlmg  complained  of  being  one  refusing  to  sustain  an  objection 
to  evidence  offered  and  admitted  on  the  trial,  the  same  is  not 
final  in  its  nature,  and  it  not  appearing  that  any  final  judg- 
ment disposing  of  the  case  was  rendered  below,  or  that  the  case 
is  not  still  pending  in  the  superior  court,  the  writ  of  error  is 
dismissed.  Writ  of  error  dumiued. 

May  30, 1892. 

Practice  in  Supreme  Court. 

It  appears  from  the  bill  of  exceptions  that  the  claim 
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case  of  Jones,  plaintiff  in  fi.  fa.y  r.  Lydia  Young,  defend- 
ant in^./a.,  and  Thomas  Young,  claimant,  came  on  to 
be  tried  at  the  September  term,  1891,  of  Habersham  su- 
perior court,  before  Judge  Wellborn  and  a  jury  empan- 
elled for  that  purpose ;  that  in  the  trial  of  said  case  the 
plaintiff  offered  in  evidence  a^./a.  a  copy  of  which,  with 
the  entries  thereon,  is  set  forth ;  that  the  claimant  ob- 
jected to  the  introduction  of  the^./a.,  upon  the  grounds 
that  the  entries  thereon  did  not,  taken  altogether,  show 
any  authority  to  levy  on  any  land,  and  the  entry  of  levy 
failed  to  describe  the  interest  of  defendant  in  the  land 
levied  on ;  and  that  the^./a.  was  admitted  over  these 
objections,  to  which  ruling  and  decision  the  claimant  ex- 
cepted. The  bill  of  exceptions  further  recites  :  "  The 
said  term  of  Habersham  court  was  finally  adjourned  on 
the  19th  day  of  September,  1891.  The  testimony  em- 
bodied in  this  bill  of  exceptions  is  all  that  is  material  to 
a  clear  understanding  of  the  errors  complained  of.  The 
plaintiff"  in  error  specifies  the  claim  affidavit  as  all  orthe 
record  that  is  material  to  a  clear  understanding  of  the 
errors  pomplained  of.  And  now  within  thirty  days  of 
the  adjournment  of  said  term  of  the  court  comes  the 
claimant  and  tenders  this  bill  of  exceptions,"  etc. 

Barrow  &  Thomas,  W.  S.  Erwin  and  Emmett  Wo  mack, 
for  plaintiff*  in  error. 

J.  B.  EsTES  and  J.  C.  Edwards,  by  brief,  contra. 


Glover  v.  The  State. 

1.  It  was  not  due  diligence  to  procure  the  attendance  of  witnesses 
in  behalf  of  one  who  stood  charged  by  indictment  with  an  offence, 
for  him,  on  Friday  before  the  court  was  to  convene  on  Monday, 
to  put  in  the  hands  of  the  sheriff  of  the  county  in  which  the  in- 
dictment was  pending  writs  of  subpoena  to  be  served  on  witnesses 
who  resided  in  an  adjoining  county. 

2.  One  of  three  gamblers  engaged  together  in  a  game  of  cards  played 
for  money  having  declared  during  the  progress  or  at  the  close  of 
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the  game  that  he  had  lost  a  certain  sum,  naming  it,  the  declara- 
tion was  a  part  of  the  res  gestas,  and  is  admissible  in  evidence  on  the 
trial  of  another  one  of  the  gamblers,  the  witness  who  testifies  to 
the  declaration  having  been  present  and  seen  the  game  played, 
with  the  money  staked,  and  knowing  of  his  own  knowledge  that  all 
three  participated  in  the  transaction. 
3.  The  evidence  was  more  than  sufficient  to  warrant  the  verdict. 

JunaS,  1898.  Judgment  affirmed. 

Criminal    law.     Continuance.      Witness.      Evidence. 

Gaming.     Before  Judge  Richard  H.  Clark.     Rockdale 

superior  court.     March  term,  1892. 

After  conviction  of  gaming  (playing  and  betting  at 
cards),  the  defendant  excepted  to  the  denial  of  a  new 
trial.  One  ground  for  new  trial  was,  that  the  court  erred 
in  not  granting  a  continuance  on  the  defendant's  motion. 
As  a  showing  for  continuance  the  defendant  testified 
that  Bell  Boyd  and  William  Johnson  were  present  at 
the  time  and  place,  and  each  of  them  would  swear,  if 
present  in  court,  that  defendant  did  not  play  and  bet  at 
cards ;  that  Bell  Boyd  and  William  Johnson  lived  in 
Jasper  county ;  that  subpoenas  had  been  issued  for  them 
and  placed  in  the  hands  of  the  sheriff  of  Rockdale  county 
on  Friday  before  the  court  opened  on  Monday ;  that  the 
motion  was  not  made  for  delay,  but  to  get  to  these  two 
witnesses,  and  if  they  were  present  defendant  would  be 
ready  for  trial,  but  he  did  not  want  to  go  to  trial  with- 
out them  ;  and  that  he  expected  to  be  able  to  have  them 
at  the  next  term  of  court.  For  counter-showing  it  was 
proved  by  the  State  that  at  this  term  of  the  superior 
court  the  bond  of  Boyd,  who  was  a  joint  defendant,  had 
been  forfeited  and  he  was  a  fugitive  from  justice ;  that 
Will  Glover,  defendant's  brother,  was  present,  but  no 
Will  Johnson  was  present ;  that  defendant  did  not  know 
where  these  two  witnesses  were,  but  learned  that  they 
were  in  Jasper  county,  but  no  more  ;  and  that  defendant 
was  out  on  bond,  and  had  been  indicted  six  months  pre- 
viously and  given  bond  at  that  time.     In  this  connec- 
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tion  the  motion  for  new  trial  alleges  that  the  court  erred 
in  ruling  that  the  sheriff  was  not  obliged  to  serve  sub- 
poenas on  witnesses  residing  in  Jasper  county  when  the 
defendant  was  out  on  bond,  nor  in  any  case  where  wit* 
ness  was  out  on  bond,  without  special  cause  shown. 

Another  ground  for  new  trial  is,  that  "  the  court  erred 
in  admitting  Burrel  Stevens,  over  defendant's  objection, 
to  swear  that  Bell  Boyd  said  that  he  had  lost  one  dollar 
and  fifty  cents  on  the  game,  in  the  presence  of  defendant 
and  at  time  of  game."  The  other  ground  is  that  the 
verdict  is  contrary  to  law,  the  principle  of  justice  and 
equity.  There  was  testimony  that  the  defendant  played 
cards  for  money  with  Bell  Boyd  and  Reece  Jordan  on  a 
certain  night  in  a  cellar  ;  that  they  had  the  money  upon 
a  chest  around  which  they  were  sitting ;  that  the  sheriff 
came  to  the  place  and  pushed  aside  a  window  curtain, 
whereupon  the  three  players  immediately  and  hurriedly 
arose  and  came  out  of  the  house,  and  the  sheriff*  saw  with 
them  a  strange  negro  whom  he  did  not  know  and  who 
was  not  playing,  but  had  not  seen  him  since ;  and 
that  Will  Glover,  brother  of  the  defendant,  was  present, 
but  was  not  playing,  and  his  name  is  not  Will  Johnson. 
The  defendant  introduced  no  evidence,  but  made  a  state- 
ment in  which  he  admitted  playing  cards  on  the  oc- 
casion in  question,  but  denied  that  there  was  any  play- 
ing for  money  or  betting. 

A.  C.  Perry,  for  plaintiff*  in  error. 

John  S.  Candler,  solicitor-general,  contra. 


Grant  v.  The  State.  u«  sm 
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Courts  will  notice  judicially  that  money  is  a  thing  of  value.    In    ''-f|^  ^**^' 

an  indictment  for  ambling,  it  is  not  necessary  to  allege  that  the    j^  393 

money  which  waa  bet  and  played  for  was  of  any  value. 

On  a  trial  in  the  county  court  upon  an  indictment  transferred 

from  the  superior  court,  the  accused  is  not  entitled  to  a  jury  of 
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twelve,  but  to  a  jury  of  six,  and  the  panel  from  which  the  trial 
jury  is  obtained  is  not  one  of  twenty-four  but  is  one  of  twelve 
men,  the  accused  having  four  challenges  and  the  State  two. 
Code. »  298,  299(c). 

3.  The  cases  of  Rooks  v.  The  State,  65  Oa.  330,  and  Lassiter  v.  The 
State,  67  Oa.  739,  uphold  the  discretion  exercised  by  the  court  in 
allowing  witnesses  to  testify  after  they  had  violated  an  order  se- 
questering or  separating  the  witnesses. 

4.  Where  some  of  the  persons  named  in  the  indictment  as  being 
those  whom  the  accused  played  and  bet  with  for  money  were 
present  with  others  not  named,  and  where  the  indictment  alleges 
that  the  others  were  not  known,  a  witness  may  testify  that  one 
of  the  named  persons,  together  with  others  not  named  in  the  in- 
dictment, whose  names  he  mentions,  played  and  bet  with  the  ac- 
cused ;  and  the  evidence  may  take  in  any  instance  of  such  play- 
ing and  betting  which  occurred  within  two  years  preceding  the 
return  of  the  bill  of  indictment. 

5.  The  uncorroborated  evidence  of  an  accomplice  is  sufficient  to 
warrant  a  conviction  on  an  indictment  for  a  misdemeanor.  A  re- 
quest to  charge  the  jury  which  connects  matter  which  ought  not 
to  be  charged  with  other  matter,  should  be  refused. 

6.  The  answer  of  the  county  judge  to  the  writ  of  certwrari  not  show- 
ing that  the  accused  was  absent  when  the  verdict  was  returned, 
the  petition,  as  to  that  ground,  waa  unsupported  by  the  answer. 

7.  There  was  no  error  in  overruling  the  certioraH. 

June  8, 18!)2.  Judgment  affirmed. 

Criminal  law.  Indictment.  Gaming.  Jury.  Wit- 
ness. Evidence.  Accomplice.  Certiorari.  Before 
Judge  McWhorter.  Hancock  superior  court.  April 
term,  1892. 

Allen  Grant  was  convicted  in  Hancock  county  court 
of  betting  and  playing  at  cards.  He  took  exceptions  to 
the  dismissal  of  his  certiorari. 

1.  Error  is  assigned  upon  the  overruling  of  his  de- 
murrer to  the  indictment,  the  ground  being  that  it  failed 
to  allege  that  the  money  for  which  he  played  and  bet 
was  of  any  value,  or  what  the  value  was. 

2.  The  second  alleged  error  is  the  overruling  of  the 
plea  in  abatement,  as  follows  :  When  arrested  on  the 
charge  above  stated,  defendant  demanded  indictment  in 
the  superior  court,  and  on  indictment  therein  was  enti- 
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tied  to  a  panel  of  twenty -five  jurors  from  which  he  had 
the  right  of  eight  peremptory  challenges ;  but  the  in- 
dictment, contrary  to  his  wish  and  without  his  knowl- 
edge, was  transferred  to  the  county*  court  where  he  is 
compelled  to  go  to  trial  before  the  judge  either  without 
a  jury  or  with  a  jury  of  six,  while,  had  the  indictment 
remained  in  the  superior  court,  he  would  have  been  en- 
titled to  a  jury  of  twelve.  In  the  same  connection  he 
complains  of  the  overruling  of  his  challenge  to  the  array 
of  jurors,  because  it  did  not  contain  twenty-four  names 
but  only  twelve.  Whereupon  he  demanded  in  writing 
an  array  of  twenty-four  jurors,  which  demand  was  re- 
fused, and  this  also  is  excepted  to. 

8.  It  is  complained  that  the  county  judge  permitted 
John  Sweet  and  William  Warren,  witnesses  for  the 
State,  to  testify,  over  defendant's  objection,  after  they 
had  failed  to  regard  the  order  for  their  sequestration. 

4.  The  judge  allowed  John  Sweet  to  testify,  over  de- 
fendant's objection,  that  defendant,  within  two  years 
next  before  the  indictment,  played  cards  for  money  at 
his  own  house  with  persons  other  than  those  named  in 
the  indictment. 

5.  The  refusal  of  the  judge  to  charge  as  follows  is 
assigned  as  error:  "If  you  believe  from  the  evidence 
that  any  benefit  or  hope  of  reward  was  held  out  to  Jack 
Sweet  to  procure  his  testimony  against  defendant,  either 
in  this  court  or  before  the  grand  jury  which  preferred 
the  indictment,  you  would  be  authorized  to  disregard 
his  testimony ;  or,  if  you  so  find  that  he  was  a  partici- 
pant in  the  gambling  complained  of,  if  any  gambling 
took  place,  you  could  not  convict  the  defendant  on  his 
uncorroborated  testimony." 

6.  The  defendant  complains  that  he  was  not  in  the 
court-room  at  the  time  the  verdict  was  returned  and  re- 
ceived by  the  court,  nor  until  the  jury  had  dispersed, 
but  had  been  sent  by  an  officer  of  court  for  a  bucket  of 
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water ;  and  that  it  was  error  to  receive  the  verdict  in 
his  absence.  The  judge  was  not  aware  of  his  absence, 
nor  was  attention  thereto  called  by  his  counsel. 

7.  The  petition  for  certiorari  also  alleges  that  the  ver- 
dict is  contrary  to  law,  evidence  and  the  charge  of  the 
court. 

R.  H.  Lewis  and  T.  L.  Reese,  by  brief,  for  plaintift'  in 
error. 

W.  M.  Howard,  solicitor-general,  by  brief,  contra. 


Lewis  v.  The  State. 


1.  In  a  trial  for  seduction  it  is  not  competent  evidence  on  behalf  of 
the  State  that  the  parents  of  the  lemale  alleged  to  have  been  se- 
duced and  the  family  generally  were  persons  of  good  character 
and  standing  in  the  community.  Even  the  character  of  the  fe- 
male herself  is  not  competent  evidence  except  in  rebuttal  to  evi- 
dence tending  to  impeach  either  her  chastity  as  a  woman  or  her 
veracity  as  a  witness. 

2.  It  is  improper  for  the  solicitor-general,  whilst  a  trial  for  seduction 
is  in  progress,  to  make  out  a  bill  of  indictment  for  fornication 
against  one  of  the  defendant's  witnesses  who  had  just  testified, 
and  announce  in  the  hearing  of  the  jury  that  he  intended  to 
prosecute  the  witness  for  that  offence.  Judgment  revensedL 

June's,  1892. 

Criminal  law.  Seduction.  Evidence.  Practice.  Be- 
fore Judge  McWhortbr.  Hancock  superior  court 
April  term,  1892. 

Jackson  Lewis  was  convicted  of  seducing  Rebecca 
Fraley.  His  motion  for  a  new  trial  was  overruled,  and 
he  excepted.  The  special  grounds  of  the  "motion  are  as 
follows : 

1.  Over  the  defendant's  objection  that  it  was  irrele- 
vant, the  court  admitted  the  following  testimony: 
R.  S.  Bass :  "  I  know  Edmond  Fraley ;  Rebecca  has 
been  before  us;  Edmond  lives  about  four  miles  from 
me.     I  think  I  have  known  him  pretty  much  ever  since 
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1865,  soon  after  the  war.  I  know  more  about  Edmond 
than  I  do  about  his  family,  but  the  whole  family  stands 
well ;  I  don't  know  just  such  a  family  of  colored  people 
in  Hancock  county  or  any  other  county.  I  know  noth- 
ing against  this  woman  ;  never  heard  anything  against 
her  or  any  of  the  family,  until  this  trouble.  I  wish  all 
the  colored  peoploin  the  county  were  just  like  this  family. 
As  far  as  to  his  raising  his  children,  I  don't  know 
anything  about  that."  Alf  Ilarper  :  "  I  know  Edmond 
Fraley  ;  I  live  about  a  half  a  mile  from  him ;  have  known 
him  all  my  life ;  his  family  stands  higher  in  our  com- 
munity than  any  family  I  ever  saw — as  a  colored  man  ; 
he  is  an  exception  to  the  rule.  I  have  talked  to  him 
frequently  about  the  thing,  and  he  keeps  everything 
right  in  his  house.  I  think  he  is  a  model  colored  man. 
I  know  this  girl  Rebecca.  I  do  not  know  anything 
against  her;  never  heard  anything  at  all  until  this 
court."  A.  J.  Smith  :  « I  know  Edmond  Fraley ;  I 
know  his  daughter,  Rebecca  Fraley ;  they  live  about  a 
mile  from  me  ;  I  have  known  them  since  1867  or  1868. 
The  reputation  of  the  family  in  the  community  where 
they  live  is  very  good ;  I  think  Edmond  and  his  wife 
have  both  tried  to  raise  their  children  right ;  they  stand 
very  well  in  our  neighborhood.  This  girl  Rebecca  has 
.a  very  good  reputation  in  the  neighborhood,  so  far  as  I 
know  ;  I  have  never  heard  anything  against  her  in  the 
nature  of  immoral  conduct,  until  a  week  or  so  ago." 
R.  L.  Lawson  :  "  I  know  the  family  of  Edmond  Fra- 
ley ;  have  known  them  for  seven  or  eight  years,  more  or 
less  ;  I  am  a  preacher  in  that  neighborhood  ;  Edmond  is 
a  member  of  my  church,  and  his  family  is  in  my  church. 
All  I  know  about  them,  they  are  a  good  family  of  peo- 
ple, and  stand  very  fair  in  the  community  and  the  church 
ever  since  I  have  been  there  as  pastor;  I  have  been 
there  something  over  two  years  as  pastor ;  I  have  known 
them  7  or  8  years;  I  know  the  name  of  William  War- 


Digitized  by  VjOOQIC 


898  Lewis  t?.  The  State.  [89  Ga. 

ren ;  I  know  nothing  about  his  character  or  reputation. 
Edraond  Praley's  family  generally  ride  to  church  in  a 
buggy.  I  know  about  a  protracted  meeting  that  was 
held  in  August  and  September,  1891 ;  I  know  his  daugh- 
ter Rebecca  attended  the  services ;  I  can't  say  whether 
she  walked  or  rode  all  through  the  meeting ;  I  have  seen 
her  in  a  buggy  several  times  at  night ;  I  don't  remember 
that  I  ever  saw  her  in  the  company  of  William  War- 
ren ;  I  don't  know  the  man,  only  bj  name." 

2.  Newly  discovered  evidence,  to  wit : 

"  Hancock  county,  Oct.  27,  1891.  Mr.  William  War- 
ren :  Dear  Sir, — ^I  write  you  a  few  lines  to  let  you  hear 
from  me.  I  am  well,  and  hope  when  you  get  letter  it 
will  you  the  same.  I  think  hard  of  you  for  not  coming 
over  here  last  Sunday.  I  stayed  at  home  all  day.  I 
looked  for  you.  Please  come  over  here  Sunday.  I 
want  to  see  anyhow.  The  way  that  you  treat  me,  it 
makes  me  think  you  don't  mean  what  you  say.  What 
you  was  talking  to  me  about,  if  you  come  over  next 
Sunday  it  will  be  all  right.  Sweetheart,  don't  pay  at- 
tention to  that.  Come,  and  I  will  tell  you  all  about  it. 
I  will  come  to  a  close  by  saying  howdy.  Your  truly, 
your  dear  darling  at  home.  Miss  Rebecca  Fraley." 

William  Warren  made  affidavit  that  he  received  this 
letter  from  the  hands  of  Allen  Watts,  and  on  the  same 
day  saw  Rebecca  Fraley  and  talked  to  her  about  it,  and 
she  admitted  writing  it ;  that  during  the  past  year  he 
had  considerable  correspondence  with  her,  and  recog- 
nizes this  to  be  her  handwriting ;  that  if  sufficient  time 
were  allowed  him,  he  could  produce  other  letters  from 
her ;  and  that  he  never  communicated  these  facts  to  the 
defendant  or  his  counsel  until  May  1,  1892.  (The  trial 
occurred  on  April  14.)  The  defendant  made  affidavit 
that  he  did  not  know  of  the  existence  of  the  letter  or 
of  any  of  the  facts  stated  in  the  affidavit  of  Warren 
until  May  2,  1892,  and  that  he  had  not  seen  Warren 
since  his  trial.  The  counsel  made  affidavit  "  that  as  sole 
attorneys  employed  by  Jackson  Lewis  they  never  knew 
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of  facts  stated  in  affidavit  of  Win.  Warren  until  after 
the  trial  and  conviction  of  Jackson  Lewis."  William 
Warren  was  a  witness  for  the  defendant  at  the  trial. 
He  testified  that  he  had  sexual  intercourse  with  Rebecca 
Fraley  several  times  during  the  protracted  meeting  in 
August  and  September,  1891.  She  testified  directly  to 
the  contrary. 

3.  Another  ground  in  the  motion  for  a  new  trial  is, 
that  the  solicitor-general,  while  the  case  was  being  tried, 
prepared  a  bill  charging  Wm.  Warren  with  fornica- 
tion, and  transmitted  it  to  the  grand  jury  by  a  bailiff*, 
and  stated  in  the  hearing  of  the  jury  that  he  proposed 
to  prosecute  the  witness.  No  objection  to  this  was 
made,  and  there  was  no  request  to  instruct  the  jury 
about  it  by  defendant's  counsel. 

J.  T.  Jordan,  T.  M.  Hunt  and  T.  L.  Reese,  for  plain- 
tiff' in  error. 

W.  M.  Howard,  solicitor-general,  by  brief,  contra. 


The  Northeastern  Railroad  Company  v.  Barnett. 

The  verdict  was  warranted  by  the  evidence,  and  was  not  contrary  to 
law.  Judgment  affirmed;  eroBS-bUl  of  exceptions  ditmiBied, 

June  9, 1892. 

Railroads.  Negligence.  Before  Judge  Hutchins. 
Clarke  superior  court.     October  term,  1891. 

Barnett  sued  the  Northeastern  Railroad  Company  for 
damages  from  personal  injuries.  The  defendant  pleaded 
not  guilty;  that  at  the  time  of  the  alleged  injury  plain- 
tiff' was  not  employed  by  it,  but  by  the  Richmond  &  Dan- 
ville Railroad  Company,  its  lessee;  and  that  plaintiff'  and 
the  R.  &  D.  R.  R.  Co.  did  on  June  18,  1887,  in  consid- 
eration of  $143  paid  to  plaintiff'  by  the  R.  &  D.  R.  R.  Co., 
release  this  defendant  from  all  liability  to  plaintiff'  on  ac- 
count of  the  injury,  and  relinquished  any  right  of  action 
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plaintiff  then  had  or  might  have  against  this  defendant. 
The  verdict  rendered  at  the  first  trial  was  set  aside  and 
a  new  trial  granted.  On  the  second  trial  a  nonsuit  was 
awarded;  the  plaintiff  excepted,  and  the  judgment  was 
reversed.  87  Ga.  199.  Upon  the  last  trial  there  was  a 
verdict  for  plaintiff*  for  $2,500.  Defendant  moved  for  a 
new  trial,  upon  the  grounds  that  the  verdict  was  con- 
trary to  law  and  evidence.  The  motion  was  overruled. 
The  plaintiff's  cross-bill  of  exceptions  is  not  material 
here. 

Plaintiff*  testified:  On  October  9,  1886,  I  was  hurt  on 
the  Northeastern  railroad  at  its  depot  in  Athens.  Was 
train-hand  and  baggage-master  on  that  road,  part  of  my 
duties  being  to  couple  and  uncouple  cars.  Was  employed 
by  Cox.  The  train  was  standing  in  the  railroad  yard, 
and  I  went  in  to  uncouple  the  first  car  from  the  tender. 
To  the  best  of  my  recollection  the  train  and  engine  were 
standing  still  when  I  went  between  the  cars.  The  en- 
gine and  tender  came  back  on  me  and  hurt  me,  for  if  the 
car  had  come  back  it  would  have  thrown  ray  hand  nearer 
the  car  than  it  did.  It  was  my  duty  to  go  in  there  as  I 
did.  I  was  to  signal  the  engineer  before  he  moved,  and 
they  had  no  right  to  move  until  I  had  given  that  signal. 
I  did  not  signal  them  at  all.  My  hand  got  caught  be- 
tween the  bumpers.  The  engine  must  have  moved,  be- 
cause it  is  the  custom  to  leave  the  link  in  the  tender,  and 
if  it  had  been  in  the  car  it  would  have  come  this  way. 
If  they  had  stood  still  my  hand  could  not  have  been 
mashed.  They  gave  me  no  notice  that  they  were  going 
to  move.  I  was  hurt  before  I  knew  anything  else.  My 
hand  and  wrist  were  crushed.  I  was  not  able  to  go  to 
work  until  September,  1887.  My  doctor's  bill,  nurse 
hire  and  board,  which  I  paid,  amounted  to  f  143,  and  I 
had  other  expenses  growing  out  of  the  injury.  Was  27 
years  old,  and  was  then  earning  $80  a  month.  On  an 
average,  could  do  half  as  much  work  now  as  formerly. 
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but  could  not  do  car-coupling.     When  I  got  hurt  the  car 
was  on  a  down  grade.     Cox  was  the  regular  conductor 
of  the  train.     I  went  to  work  on  September  15th,  my 
run  being  from  Athens  to  Tallulah  Palls.     It  was  only 
a  few  minutes  after  the  train  came  in  when  I  went  to 
make  this  uncoupling.     The  coupling  was  made  with  an 
ordinary  straight  link,  so  that  when  it  was  in  there  th^ 
bumpers  could  come  together.     A  drag-bar  had  been 
formerly  used,  which  is  longer  and  stouter  than  a  link. 
I  do  not  know  whether  if  the  bar  had  been  there  it  would 
have  let  the  bumpers  come  together.     The  drag-bar  ift 
fixed  so  at  both  ends  the  bumpers  cannot  get  together.- 
The  drag-bar  had  been  broken,  and  I  suppose  we  did  not 
use  one  that  day  because  they  did  not  have  any.     If  it 
had  been  .in  there  that  day  I  do  not  know  whether  I 
would  have  been  hurt  or  not     I  went  in  there  with  the 
engine  and  car  still.     Pulled  the  pin  out  of  the  bumpep* 
on  the  flat  car — ^the  top  of  the  pin  is  on  the  top  of  the- 
car,  but  I  reached  for  the  head  of  the  pin,  and  they  met. 
My  hand  was  not  in  between  the  bumpers.     I  do  not 
know  whether  the  engineer  ran  the  engine  back  on  me 
or  not.    The  bumpers  were  pretty  nearly  the  same  height,, 
and  if  bumpers  are  the  same  height  a  short  Ivak.  does  as 
well  as  a  long  one.  I  am  now  clerking  in  a  store^and  get 
|30  a  month,  and  suppose  it  is   the  same  I  was  getting 
when  this  case  was  tried  before.     I  made  some  of  my  re- 
ports as  agent  to  McClesky,  a  man  in  Atlanta,  who  at  the^ 
time  I  reported  to  him  represented  the  R.  &  D.  railroad. 
Cox  ran  from  Athens  to  Tallulah  Falls.     I  did  not  ask 
him  what  railroad  he  was  employed  by,  or  who  I  was  to 
work  for.     He  just  said  go  to  work,  and  I  went.     The 
Northeastern  railroad  began  at  Athens  and  ran  to  Lula, 
then  used  twelve  miles  of  the  R.  &  D.  track  to  Cornelia, 
then  known  as  Rabun  Gap,  and  then  ran  on  the  North- 
eastern track  to  Tallulah.     The  train  I  was  on  ran  there 
one  day  and  back  the  next     It  had  been  running  that 
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way  several  years.  It  was  called  the  Northeastern.  I 
think  at  that  time  the  engines  and  cars  were  marked 
"Northeastern  Railroad."  Do  not  think  anybody  had 
told  me  of  a  change  from  the  Northeastern  to  the  Rich- 
mond &  Danville.  There  was  a  time  when  it  was  not 
known  who  controlled  the  road,  but  at  that  time  it  was 
the  Northeastern;  I  had  no  knowledge  to  the  contrary. 
I  went  in  to  uncouple  the  engine  from  the  cars,  but  have 
some  doubts  about  whether  I  got  that  done  or  not.  The 
engine  and  tender  came  back  on  me  and  caught  my  hand. 
I  won't  be  positive  whether  it  pushed  me  down  or  not; 
think  I  made  a  little  stumble  as  I  went  in.  It  is  reason- 
able to  suppose  that  was  caused  by  the  car  coming  back 
on  me.  Whether  the  link  or  the  drag-bar  had  been 
there,  if  the  engine  had  stood  still  I  would  not  have  been 
hurt.  The  engine  only  had  to  come  back  a  very  short 
distance,  not  over  six  or  eight  inches,  to  make  the 
bumpers  come  together.  The  best  of  my  recollection  is, 
that  I  was  between,  and  the  tender  came  back  on  me  and 
I  stumbled;  could  not  say  what  caused  me  to  stumble. 
Cain  or  Kelly  or  myself  had  put  that  pin  in  there;  do 
not  know  whether  we  had  orders  to  put  it  in  or  not.  We 
did  it  after  the  drag-bar  was  broken. 

Cain  was  a  brakeman,  and  was  three  or  four  cars  from 
plaintiff  when  plaintiff  was  hurt.  The  car  Cain  was  on 
was  still  and  it  was  attached  to  the  train  at  the  time. 
When  he  got  to  where  plaintiff  was,  one  of  the  pins  was 
out  of  the  bumper.  It  was  uncoupled  and  the  engine 
had  pulled  forward.  Cain  was  employed  by  Cox  and 
did  not  know  who  was  operating  the  road  then,  but  be- 
fore he  quit  it  was  the  R.  &  D.  The  receipt  hereafter 
mentioned  was  signed  by  plaintiff  on  a  Sunday  after  he 
received  a  letter  from  Mr.  Barrow,  and  in  pursuance  of 
a  promise  set  out  in  that  letter.  Plaintiff  had  an  agree- 
ment with  Barrow  at  one  time  to  settle  the  case.  Bar- 
row was  then  president  of  defendant  and  an  attorney  for 
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the  R.  &  D.  The  terms  of  the  agreement  were,  that 
they  would  pay  plaintift^'s  doctor's  bill,  nurse  hire  and 
board  for  nurse,  and  give  him  a  job  of  work.  Plaintift 
told  Barrow  he  would  take  a  flagman's  place  or  a  good 
office  job,  but  preferred  the  latter.  The  flagmen  were 
getting  $30  a  month.  PlaintiflT  receipted  for  the  voucher 
but  did  not  read  it  before  he  signed  it.  He  was  passing 
by  the  depot,  and  Cheney,  the  agent  of  the  Northeastern 
at  Harmony  Grove,  asked  him  to  come  in  and  sign  a  re- 
ceipt, saying  it  was  to  be  sent  back  on  that  train,  and 
plaintiff  just  signed  it.  They  did  not  tender  him  the 
position  he  asked  for.  They  had  agreed  to  give  it  to  him, 
He  has  tendered  them  back  the  money  they  paid  him. 
with  interest,  and  is  ready  to  pay  it  back  now.  Plain- 
tiff' signed  the  paper  and  got  the  money.  The  arrange- 
ment between  him  and  Barrow  was  not  in  writing. 
They  did  offer  him  a  place  afterwards  as  agent  at  Qilles- 
ville  at  $25  a  month,  and  he  offered  to  work  there  for 
f  35  with  an  increase  in  two  or  three  months.  They  said 
they  had  been  paying  that  agent  $15,  and  offered  to  raise 
it  to  $25  for  plaintiff's  benefit.  He  declined  the  place 
as  they  offered. 

For  defendant  there  was  evidence  that  in  July,  1886, 
a  circular,  hereafter  referred  to,  was  sent  out  and,  prob- 
ably within  five  or  six  days  after  its  diit?r,  was  posted  in 
the  freight-office  at  Athens.  A  witness  who  testified  as 
to  this  also  testified  that  he  was  working  in  July,  1886, 
on  the  Northeastern  division  of  the  R.  &  D.  railroad  at 
Athens.  Plaintiff  was  in  and  out  of  that  office  every 
day  he  came  in  from  his  run.  The  bulletin  board  on 
which  the  circular  was  posted  is  put  up  for  the  informa- 
tion of  the  employees,  and  the  employees  looked  at  it 
frequently.  All  the  orders  and  directions  from  head- 
quarters were  posted  there.  Cox  thought  that  in  Au- 
gust, 1886,  he  was  working  for  the  R.  &  D.  railroad. 
Did  not  remember  that  he  said  anything  when  he  em- 
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ployed  plaintiff,  about  the  railroad  he  was  working  for. 
Plaintiff  did  not  ask  which  road  he  was  working  for. 
Was  a  conductor  on  the  Northeastern  a  long  time,  and 
is  not  sure  when  the  change  took  place.  It  is  true  that 
when  plaintiff  was  employed  the  engines  and  cars 
were  marked  Northeastern,  and  tickets  were  then  printed 
Northeastern;  they  are  to-day.  At  that  time  the  road 
was  called  the  Northeastern,  and  the  schedule  in  the 
newspapers  was  printed  Northeastern.  Cox's  impres- 
sion is  that  the  road  he  was  working  for  when  plaintiff 
was  employed  was  the  R.  &  D.  He  testified  that  at  the 
yard  there  was  a  heavy  grade,  and  if  brakes  were  taken 
off  roughly  it  would  start  the  cars.  The  engineer  of  the 
train  which  hurt  plaintiff  testified :  If  a  man  should  go 
in  to  uncouple,  a  safe  way  would  be  to  have  his  hand 
over  the  dead  blocks;  he  would  be  in  no  danger  from 
the  tender  or  the  bumpers.  One  can  reach  over  the 
dead  block  and  get  the  pin.  The  car  had  dead  blocks  on 
it.  He  found  blood  on  the  end  of  the  dead  block  and 
on  the  edge  of  the  bumper,  which  indicated  that  plain- 
tiff's hand  had  gone  round  instead  of  over  the  dead 
block.  The  proper  way  is  to  put  the  hand  over  the 
dead  block.  The  train  came  on,  brakes  were  put  on  the 
cars  and  the  train  dropped  back.  Kelly  made  a  coup- 
ling and  the  train  rolled  back.  Plaintift*  was  standing 
where  the  next  uncoupling  had  to  be  made,  and  walked 
in  and  directly  holloed  to  the  engineer  to  slack  up,  that 
the  engineer  had  his  hand.  Plaintiff'  got  it  caught  by 
these  bumpers  having  a  spring  in  them,  and  when  the 
pressure  was  off  of  them  they  sprang  back.  Brakes 
were  on  the  cars  behind  and  on  the  tender,  and  when 
the  springs  reacted  that  made  the  rebound.  The  drag- 
bar  which  had  been  used  was  broken  that  day  at  Tal- 
lulah.  The  drag-bar  is  used  more  than  anything  else 
now,  but  the  engineer  had  used  the  link  as  much  as  the 
drag.     The  bar  is  much  safer,  for  a  man  cannot  get  hurt 
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unless  he  reaches  around  the  bumper.  It  was  necessary 
to  use  the  link  after  the  bar  got  broke,  and  it  was  plain- 
tit^s  duty  to  go  in  there  and  make  that  uncoupling.  If 
one  went  in  to  uncouple  and  the  cars  were  to  move  for- 
ward or  the  engine  brakes  on,  and  he  were  not  expecting 
the  movement,  it  would  strike  him,  if  the  link  was  a 
short  one ;  the  tendency  would  be  for  him  to  lose  his 
balance.  The  engineer  supposed  he  would  throw  out 
his  hand  to  keep  from  falling,  but  did  not  think  he 
would  try  to  catch  the  pin.  It  is  the  duty  of  the  en- 
gine to  stand  still  while  the  coupling  is  being  made, 
but  "you  cannot  hold  the  springs  unless  you  hold  it 
back."  There  is  a  grade  where  the  accident  happened. 
A  few  days  before  this  Cain  was  working  there,  who 
did  not  like  the  old  superintendent  of  the  Northeastern 
railroad,  and  the  engineer  said  to  him  that  he  was  not 
working  for  that  superintendent,  and  Cain  said,  no,  he 
was  glad  of  it.  "We  had  been  informed  when  the 
change  took  place,  and  I  remember  the  time."  Do  not 
remember  seeing  the  circular  above  referred  to  posted 
at  the  office ;  there  were  a  great  many  received  there, 
and  we  were  required  to  examine  the  bulletin-boards. 
Witness  was  shown  that  circular  order,  and  said  he  re- 
membered seeing  that,  but  did  not  know  the  date.  The 
grade  at  the  point  in  question  is  between  three  and  four 
tenths  of  a  foot  in  one  hundred  feet,  which  is  not  an  un- 
usual grade  for  depot-yards.  Four  tenths  is  a  consid- 
erable grade.  Cars  will  stand  on  the  track  without 
brakes  on  them.  One  can  hold  up  a  plank  and  make  it 
stand,  but  the  slightest  pressure  will  make  it  fall,  and 
that  is  true  about  cars  on  that  grade. 

The  pay-roll  of  the  Richmond  &  Danville  Railroad 
Company  for  the  Atlanta  and  Charlotte  Air  Line  Rail- 
way, Northeastern  Railroad  division,  for  August,  1886, 
showed  that  plaintiflF  had  acknowledged  the  receipt  from 
the  Richmond  &  Danville  Railroad  Company,  as  acting 
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agent  for  it  at  Harmony  Grove  during  August,  1886,  of 
a  certain  sum,  and  that  he  had  also  acknowledged  re- 
ceipt from  it,  as  train-hand  for  two  days,  at  the  rate  of 
$30  per  month.  The  receipt  or  voucher  mentioned 
above  was  for  $143,  received  of  the  treasurer  of  the 
Richmond  &  Danville  Railroad  Company  by  plaintiff, 
June  18,  1887,  "for  amount  in  full  settlement  of  all 
claims  for  damages  and  of  the  entire  right  of  action  in 
the  case  of  W.  B.  Barnett  against  Northeastern  Rail- 
road Company,  now  pending  in  the  superior  court  of 
CUirke  county,  and  of  any  and  all  the  claims  or  de- 
mands springing  out  of  the  occurrence  upon  which  said 
action  is  based."  An  "operating  agreement"  between 
the  Northeastern  Railroad  Company  and  the  R.  &  D. 
Railroad  Company,  dated  June  14, 1886,  was  introduced. 
It  recited  that  the  N.  E.  R.  R.  Co.  had  the  right  to  con- 
tract for  and  use  track  of  the  A.  &  C.  A.  L.  Railway 
Co.,  from  Lula  to  Cornelia,  which  break  in  the  line  of 
the  N.  E.  R.  R.  had  not  been  built ;  that  the  N.  E.  R.  R. 
was  so  located  as  to  be  dependent  upon  the  lines  con- 
trolled by  the  R.  &  D.  R.  R.  Co.,  for  a  connection  and 
through  business  to  distant  points,  as  well  as  a  contin- 
uous business  over  its  own  entire  route,  and  could  be 
most  economically  and  judiciously  operated  and  devel- 
oped by  a  unity  of  management  under  the  direction  of 
the  R.  &  D. ;  that  in  order  to  obtain  the  full  use,  etc.  of 
the  complete  portions  of  its  railroad,  enjoy  its  corporate 
rights,  perform  its  corporate  duties  and  thereby  promote 
competition  and  prevent  monopoly,  it  was  necessary  for 
the  N.  E.  R.  R.  Co.,  to  provide  and  maintain  the  means 
by  which  the  distant  portions  of  its  railroad  might  be 
connected,  which  could  only  be  secured  in  the  most 
economical  and  advantageous  manner  by  an  agreement 
for  the  permanent  use  of  the  roadway,  etc.  of  the  At- 
lanta &  Charlotte  Air  Line,  and  with  the  aid  of  the 
lessee  thereof,  the  R.  &  D.,  thus  forming  a  continuous 
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^nd  connected  line  of  railway  for  traffic  from  Athens 
to  Tallulah  Falls  ;  that  the  K  E.  R.  R.  Co.  owed  the 
R.  &  D.  R.  R.  Co.  175,000  unsecured  rent  of  twelve 
miles  of  road,  money  advanced,  etc. ;  and  that  the  equip- 
ment of  the  N".  E.  R.  R.  Co.  was  insufficient  and  in- 
adequate, needing  to  be  renewed  and  increased  and 
thereafter  maintained,  repaired,  etc. ;  it  had  not  then  or 
prospectively  the  means  necessary,  and  its  indebtedness 
was  increasing  and  would  continue  to  increase  unless 
something  Was  done  to  increase  its  earning  capacity, 
etc.  Therefore  it  was  agreed,  that  from  June  14,  1886, 
the  N.  E.  R.  R.  Co.  would  use  the  Air  Line  track  from 
Lula  to  Cornelia  under  the  terms  of  this  agreement,  as 
a  condition  precedent  to  this  right  forwarding  over  said 
line  of  railway  all  of  its  traffic  of  every  kind  to  points 
accessible  thereby ;  that  in  consideration  of  the  use  of 
this  line  and  of  the  furnishing  of  rolling-stock,  etc.,  as 
thereinafter  provided,  the  Northeastern  would  pay  to 
the  R.  &  D.,  during  the  continuance  of  the  agreement',, 
a  certain  amount  for  each  mile  of  said  line  above  men- 
tioned ;  that  all  trains  over  all  portions  of  the  North- 
eastern railroad  should  be  exclusively  controlled,  man- 
aged, operated,  etc.  by  the  R.  &  D.,  its  officers,  agents 
and  servants,  or  such  of  the  Northeastern  as  the  R.  &  D. 
might  require,  accept  or  peraiit  to  do  so,  under  such  or- 
ders, rules,  etc.  as  the  R.  &  D.  might  adopt  and  pre- 
scribe ;  that  all  fares,  charges,  receipts  and  income  for 
transportation  over  the  Northeastern  should  be  pre- 
scribed, varied,  regulated  or  agreed  upon,  and  collected 
and  accounted  for  as  thereinafter  provided  by  the  R.  & 
D. ;  that  at  all  times  during  the  continuance  of  the  agree- 
ment, the  R.  &  D.  should  have  the  right  to  take  posses- 
sion and  use,  occupy  and  exclusively  hold,  manage,  op- 
erate, control  and  possess,  as  fully  as  the  Northeastern 
could  or  might,  the  whole  or  any  part  of  the  railroad 
tracks,  appurtenances,  equipments,  etc.,  then  owned,  or 
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which  might  be  thereafter  acquired  by  the  Northeastern 
for  the  construction,  maintenance,  use  or  operation  of 
its  entire  railroad,  but  all  additional  rolling-stock,  equip- 
ment or  other  property  should  be  provided  by  the  R.  & 
D.,  and  all  the  property  of  the  Northeastern  should  be 
properly  repaired,  renewed  and  maintained,  and  should 
be  kept  in  as  good  order  as  at  the  date  of  the  agree- 
ment, it  being  agreed  nevertheless  that  the  R.  &  D. 
should  have  the  right  to  sell  any  of  the  rolling-stock  or 
other  property  which  might  become  unfit  for  use,  or  not 
be  needed,  replacing  the  equivalent  and  returning  it  at 
the  expiration  of  the  agreement ;  that  the  R.  &  D.  should 
perform  and  have  the  benefit  of  all  contracts  thereto- 
fore made  by  the  Northeastern,  and  so  far  as  it  should 
undertake  to  manage  and  operate  the  Northeastern  and 
its  properties,  perform  all  contracts  or  charter  obliga- 
tions of  the  Northeastern,  and  defend  all  suits  against 
the  Northeastern  for  any  violation  or  neglect  of  said 
duties,  or  any  neglect,  fault  or  omission  of  the  North- 
eastern, its  agents  or  servants,  while  using,  managing, 
controlling,  or  operating  the  property,  business,  trains 
or  cars  of  the  Northeastern,  and  pay  and  discharge  all 
just  and  valid  claims  or  judgments  that  might  be  made 
or  obtained  against  the  Northeastern  by  reason  of  any 
such  neglect,  fault  or  omission ;  that  in  order  that  the 
management  of  the  Northeastern  might  be  united  under 
the  management  and  direction  of  the  R.  &  D.,  the  North- 
eastern  would  appoint,  employ  and  retain  as  superin- 
tendent, traffic  manager,  general  passenger  and  freight 
agent,  such  persons  only  as  might  be  designated  by  the 
R.  &  D.,  all  of  whom  should  be  under  the  general  or- 
ders and  direction  of  the  general  manager  of  the  R.  & 
D. ;  that  the  R.  &  D.  should  keep  separate  and  distinct 
accounts  of  all  money  collected,  received  and  disbursed 
by  it  for  the  account  of  the  Northeastern  under  the 
terms  of  this  agreement,  which  account  should  be  open 
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to  inspection  of  the  president,  treasurer,  or  duly  author- 
ized agent  of  the  Northeastern,  and  should  furnish  to 
the  Northeastern  annual  statements  of  such  receipts  and 
disbursements,  etc. ;  and  that  this  agreement  should  con- 
tinue of  force  until  June  14,  1911  (unless  notice  be 
given  as  provided),  and  could  be  continued  from  year  to 
year.  There  was  a  letter  of  plaintift',  dated  July  23, 
1886,  to  E.  Berkeley,  "  Supt.,  Atlanta,  Ga.,"  asking  for 
a  position  as  baggage-master  on  the  Northeastern  rail- 
road, and  it  was  shown  by  Berkeley  that  on  July  1,  1886, 
he  was  superintendent  of  A.  &  C.  division,  R.  &  D. 
R.  R.  Co.,  and  as  such  took  charge  of  and  operated  the 
N.  E  R.  R.  as  part  of  this  division  during  that  and  sub- 
sequent years,  and  that  at  the  time  he  took  charge  of 
the  N.  E.  R.  R.  he  lived  in  Atlanta.  Also,  letter  from 
Berkeley,  superintendent,  to  "Cheney,  agent  at  Harmony 
Grove,  asking  if  plaintiff  intended  to  accept  the  Gilles- 
ville  agency  at  ^^26  per  mouth,  and  stating  that  this  was 
the  first  position  that  he  had  to  offer  which  he  thought 
plaintiff  could  fill,  that  the  place  was  not  really  worth 
that  much  and  he  could  afford  to  pay  no  more  for  it. 
Also,  a  ticket  having  on  its  face  "N.  E.  R.  H.  Co.  of  Ga. 
from  Nicholson  to  Harmony  Grove,"  and  on  its  back 
"October  18,  1891,  R.  &  D.  R.  R.  agent,"  stamped.  The 
circular  order  referred  to  above  was  headed :  "The 
Richmond  &  Danville  Railroad  Company.  Office  of  the 
General  Manager,  Richmond,  Va.,  July  1,  1886."  It 
stated  that  the  R.  &  D.  having  entered  into  a  contract 
with  the  N.  E.  R.  R.  Co.,  for  the  maintenance  and  opera- 
tion of  the  railroad  of  the  latter,  that  road  would  there- 
after be  operated  by  the  R.  &  D.  as  a  part  of  the  A  &  C. 
Air  Line  division,  and  the  authority  of  certain  named 
general  officers  of  the  R.  &  D.,  and  of  certain  division 
officers  in  their  respective  departments,  was  extended 
over  the  Northeastern  road.  Among  these  division  of- 
ficers were  Berkeley,  superintendent,  McClesky,  general 


Digitized  by  VjOOQlC 


410        Northeastern  R.  Co.  v.  Barnett.         [89  Ga. 

freight  agent,  and  Bernard,  general  agent,  ^Athens, 
Ga.  Also,  a  letter  from  Barrow  to  plaintift'.  May 
2,  1887,  stating  willingness  to  comply  with  terms  of  set- 
tlement embodied  in  plaintiiF's  proposition,  which  was 
accepted  and  which  terms  plaintiff  would  remember, 
and  asking  when  plaintiff'  would  be  ready  to  go  to  work, 
and  the  amount  of  doctor's  and  nurse  bills.  Also,  let- 
ter from  Barrow  to  plaintift*,  of  May  23,  1887,  stating 
that  he  had  made  out  and  forwarded  for  approval 
voucher  for  $143  in  plaii^iiff's  favor,  covering  doctor 
and  nurse  and  board,  and  money  would  be  forwarded  as 
soon  as  received,  and  oftering  to  pay  other  doctors'  bills; 
and  that  Berkeley  desired  to  know  how  plaintiff^ 's  hand 
was,  so  he  might  designate  work  for  him  to  do.  Also, 
letter  from  Cheney  to  Berkeley,  of  June  30,  1887,  stat- 
ing that  plaintiff^  refused  the  Gillesville  agency  at  f25 
per  month,  and  all  they  could  get  out  of  him  was,  that 
he  would  not  work  for  that  sum  and  that  Mr.  Barrow 
had  agreed  he  should  have  a  good  job,  that  he  was  ready 
to  go  to  work  but  would  not  work  for  this  salary,  etc. ; 
also,  letter  from  Berkeley  to  Barrow,  enclosing  the  last 
mentioned  letter  and  stating  that  it  bore  out  Berkeley's 
theory  of  a  bad  bargain  to  settle  by  promises,  and  that 
he  did  not  intend  to  hunt  a  good  job  for  plaintiff*.  There 
was  also  introduced  a  report  of  the  president  and  super- 
intendent of  the  Northeastern  Railroad  Company,  made 
to  the  stockholders  June  21,  1887,  upon  the  first  leaf  of 
which  was  printed  some  of  the  names  of  officers  of  the 
N.  E.  R.  R.,  showing  Pope  Barrow  president,  and  E. 
Berkeley  its  superintendent,  and  indicating  management 
and  operation  by  its  own  officers ;  extract  from  the  re- 
port of  the  president,  October  19,  1887,  as  to  recom- 
mending a  conveyance  to  one  Thomas  of  the  northern 
section  of  the  Northeastern  railroad,  and  submitting 
the  report  of  the  superintendent  made  to  Barrow,  as 
president  of  the  Northeastern  Railroad  Company,  for 
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the  fiscal  year  ending  October  1,  1887,  also  indicating  as 
above;  and  similar  extracts  from  reports  of  president 
and  superintemdent  made  in  October,  1888. 

Jacksons,  Barrow  &  Thomas   and   A.   J.    Cobb,   for 
the  railroad  company. 
Lumpkin  &  Burnett  and  E.  T.  Brown,  contra. 


89    4111 

Little,  administrator,  v.  Sexton.  »o9  eo2| 

Under  the  act  of  1873  (Code,  §1989',  the  only  notice  necessary  to  a 
defendant  in  a  pending  action  of  the  lien  of  the  plaintiff's  attorney 
on  the  suit  and  its  proceeds  for  his  fees  in  that  case,  is  knowledge 
of  the  fact  that  the  suit  has  been  instituted  and  is  pending.  A  set- 
tlement made  directly  with  the  plaintiff,  though  without  other 
notice  of  the  attorney's  lien,  will  leave  the  defendant  liable  in  the 
action  to  a  recovery  for  the  benefit  of  the  attorney  to  the  extent  of 
his  fees,  if  there  was  a  cause  of  action  between  the  parties ;  and 
the  attorney  may  prosecute  the  suit  and  recover  accordingly.  The 
case  of  Hdynes  v.  Perry,  76  Cfa.  33,  was  affected  by  there  being  no 
traverse  of  the  sheriff's  return,  and  beyond  that  would  be^  in  what 
was  said  touching  actual  notice,  relevant  only  to  a  claim  of  lien  for 
fees  for  services  rendered  in  some  case  or  cases  other  than  the 
one  from  which  the  fund  was  realized.  Judgment  affirmed. 

June  8, 1892. 

Attorney's  lien.  Notice.  Before  Judge  Hutchins. 
Gwinnett  superior  court.     September  term,  1891. 

The  ease  was  in  the  superior  court  upon  appeal  from 
the  court  of  ordinary  by  Little,  administrator,  from  a 
finding  against  him  upon  a  citation  for  settlement  at  the 
instance  of  Mrs.  Sexton.  There  was  a  verdict  against 
Little  for  $166  ;  defendant's  motion  for  new  trial  was 
overruled,  and  he  excepted.  The  motion  contained  the 
general  grounds  that  the  verdict  was  contrary  to  hiw,  evi- 
dence, etc.,  and  that  the  court  erred  in  refusing  to  charge, 
as  requested  in  writing  by  defendant:  "If  plaintift'  and 
defendant  settled  this  case  without  notice  to  defend- 
ant of  the  claim  of  Juhan  &  McDonald  for  attorney's 
fees,  then  defendant  would  not  be  liable  therefor,  and 
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you  should  find  for  him."  Also,  because  the  court  erred 
in  charging  :  "  If  Juhan  &  McDonald  were  acting  as  at- 
torneys for  plaintiff  and  as  such  procured  a  judgment 
against  defendant,  then  plaintiff  and  defendant  could  not 
defeat  the  lien  of  the  attorneys  on  such  judgment,  for 
their  fees  in  the  case,  by  settlement  thereof  between 
themselves,  and  in  such  case,  though  plaintiff  and  de- 
fendant may  have  settled  the  judgment  between  them- 
selves, still  defendant  would  be  liable  to  plaintiff's  at- 
torneys for  their  fees  in  the  case,  unless  it  appears  that 
such  settlement  was  made  and  money  paid  to  plaintiff 
by  their  knowledge  and  consent." 

Only  one  witness,  Juhan,  was  introduced,  so  far  as  ap- 
pears from  the  record.  He  testified :  Plaintiff  employed 
the  law  firm  of  Juhan  &  McDonald  to  institute  this  pro- 
ceeding in  the  court  of  ordinary,  agreeing  that  the  at- 
torneys' fees  should  not  be  less  than  one  third  of  the  re- 
covery. The  questions  involved  were  many  of  them 
difficult,  the  labor  great  and  the  litigation  tedious.  Fi- 
nally the  attorneys  succeeded  in  recovering  judgment 
for  plaintiff  for  ^^567.97  in  the  court  of  ordinary,  and 
defendant  entered  an  appeal.  Pending  the  appeal  plain- 
tiff tlirough  her  husband  informed  witness  that  defend- 
ant had  offered  to  settle  with  her  for  ^^500,  and  advised 
with  witness  as  to  the  propriety  of  it,  and  as  to  whether 
witness  would  consent  to  the  settlement.  Witness  ad- 
vised that  it  be  done,  and  that  the  money  must  be  paid 
to  him  or  he  would  not  abide  it.  After  this  witness  was 
informed  that  the  settlement  had  been  made  by  the  plain- 
tiff*, defendant  informing  him  that  the  settlement  had 
been  made  by  paying  plaintiff  in  money,  cotton,  etc., 
and  defendant  asked  witness  whether  or  not  witness'  fee 
had  been  paid  and  what  it  was.  Witness  then  told  de- 
fendant that  the  fee  was  one  third  of  the  recovery,  that 
it  had  not  been  paid,  and  that  he  would  hold  defendant 
liable  for  it.  Defendant  said  all  the  cotton  paid  had  not 
been  shipped,  and  that  might  be  reached  yet.     Witness 
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told  him  he  should  look  to  him  for  the  fee.  He  never 
gave  defendant  any  notice  of  the  claim  for  fees  until 
after  the  settlement  had  been  consummated  by  the  par- 
ties. In  the  conversation  defendant  said  that  Sexton 
had  told  him  the  fee  was  only  $25,  and,  as  witness  recol- 
lects, defendant  said  he  had  the  money  and  would  pay 
that.  The  fee  charged  (one  third  of  the  recovery)  was 
reasonable  and  just  for  the  service  rendered,  and  has  not 
been  paid. 

S.  J.  Winn,  for  plaintiff  in  error. 

JuHAN  &  McDonald,  contra. 


Brown  et  aL  v.  Woodlifp. 

1.  Where  the  owner  of  land  for  the  term  of  her  own  life  sues  for 
damage  to  crops  by  reason  of  the  construction  and  maintenance 
of  a  mill-dam,  and  the  evidence  discloses  that  she  did  not  culti- 
vate the  land  and  had  no  crops  thereon,  she  cannot  recover, 
although  her  adult  son,  by  her  license,  did  cultivate  the  land  for 
his  own  benefit,  had  crops  thereon,  and  they  were  damaged. 

2.  The  action  being  also  for  permanent  damages  to  the  land,  she 
might  recover  for  the  same  to  the  extent  which  the  value  of  her 
life-estate  was  diminished  by  the  permanent  effects  of  the  nui- 
sance ;  but  this  could  not  be  ascertained  without  evidence  from 
which  the  jury  could  estimate  the  difference  between  the  value 
of  her  estate  before  the  land  was  injured  and  the  value  of  it  after 
the  injury.  The  amount  which  it  would  cost  to  restore  the  land 
to  its  former  condition  would  not  be  the  measure  of  this  difference. 
The  court  erred  in  not  granting  a  new  trial.  Judgment  reveraed, 
June  S,  1892. 

Damages.  Waters.  Life-estate.  Before  Judge 
Wellborn.     Hall  superior  court.     July  term,  1891. 

Mrs.  Woodliff  sued  defendants  for  damages  to  her 
land  and  loss  of  crops  thereon,  caused  by  the  mainten- 
ance of  a  dam  by  defendants  below  the  land,  across  or 
partly  across  a  creek  which  flowed  through  her  land. 
She  obtained  a  verdict  for  |248.  Defendants  moved  for 
a  new  trial,  which  the  court  held  should  be  granted  un- 
less plaintiff  would  write  off  |148.  This  plaintiff  did, 
and  the  motion  was  overruled,  to  which  defendants  ex- 
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cepted.  The  grounds  of  the  motion  were,  that  the  ver- 
dict was  contrary  to  law,  evidence,  etc.,  and  excessive; 
and  that  the  court  erred  in  charging: 

"  I  charge  you  that  if  you  are  satisfied  from  the  evi- 
dence in  this  case  that  she  has  a  life-estate  in  this  land, 
that  would  constitute  her  such  owner  as  would  author- 
ize her  to  sue  for  any  damage  done  to  the  land.  The 
right  of  a  life-tenant  is  to  have  and  to  enjoy  the  use  and 
possession  of  the  land  just  like  the  owner  of  the  free- 
hold would,  so  long  as  life  lasts,  and  an  estate  of  that 
sort  is  liable  to  damage  just  as  a  less  or  greater  estate 
would  be.  Now  such  injury  to  land  as  might  be  termed 
permanent  and  lasting  would  be  greater  to  the  owner  of 
the  fee,  that  is,  to  the  owner  who  had  a  title  to  the  land 
forever  in  fee  simple,  than  it  would  be  to  the  owner  who 
had  simply  a  life-estate  in  the  land.  But  I  charge  you 
that  the  owner  who  had  a  life-estate  in  the  land  had  a 
right  to  enjoy  it  free  from  any  sort  of  injury  or  damage 
from  anybody,  from  the  time  they  obtain  such  title  as 
long  as  they  live,  and  any  damage  to  such  estate  may 
be  recovered  by  the  life-tenant."  The  error  assigned 
was,  in  charging  that  the  life-tenant  could  recover  any- 
thing for  permanent  damages,  the  evidence  having 
shown  that  plaintiff  had  only   a  life-estate  in  the  land. 

"If  any  trespass  has  been  committed  upon  her  land,  I 
charge  you  that  she  would  be  entitled  to  recover  such 
amount  as  would  restore  the  land  to  the  condition  that 
it  was  when  the  injury  was  done,  that  is,  to  such  condi- 
tion as  it  was  in  her  hands  before  the  injury  was  done." 
The  allegation  of  error  was  the  same  as  above  set  forth. 

"It  has  been  insisted  in  this  case  that  she  would  have 
no  right  to  recover  anything  because  of  her  crops.  I 
charge  you  that  if  she  owns  a  life-interest  in  the  estate, 
she  would  be  entitled  to  the  produce  of  the  land  each 
year,  unless  she  alienates  her  right  to  the  produce,  and 
if  she  has  not,  and  you  are  satisfied  she  has  only  been 
damaged  in  this  way,  you  would  give  her  such  damage 
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as  you  believe  she  has  sustained  by  reason  of  damage 
to  crops  only."  The  error  alleged  was,  in  charging  that 
plaintiff  could  recover  anything  on  account  of  damages 
to  the  crops,  it  being  alleged  in  the  motion  that  the 
evidence  showed  that  the  land  was  in  possession  of  and 
cultivated  by  A.  H.  Woodliff,  the  remainderman,  who 
occupied  it  as  her  tenant  and  who  paid  no  rent  for  the 
place  except  the  State  and  county  tax  annually  due 
thereon,  thus  showing  that  the  crops  belonged  to  the 
tenant  and  not  the  plaintiff,  and  that  the  right  to  sue 
was  in  him  and  not  in  plaintiff.  The  evidence  showed 
that  A.  H.  Woodliff  lived  on  the  land,  and  his  mother, 
the  plaintiff,  did  not.  The  land  belonged  to  his  mother, 
and  he  paid  taxes  on  it  and  had  all  he  could  make.  He 
cultivated  the  land,  lived  upon  it  and  managed  it.  By 
the  will  of  the  husband  of  plaintiff,  the  land  was  de- 
vised to  plaintiff  for  life  and  after  her  death  to  be  di- 
vided between  A.  H.  Woodliff  and  Josiah  Woodliff, 
testator's  sons.  The  will  required  that  the  sons  should 
pay  all  State  and  county  taxes  on  the  lands  until  the 
death  of  Mrs.  Woodliff'. 

"  You  will  make  your  finding  in  one  sum,  that  is  to 
say,  though  you  may  believe  the  life-tenant  is  entitled 
to  something  for  permanent  injury  to  the  land,  that  is, 
such  injury  as  she  will  have  to  repair  hereafter'  if  she 
should  repair  the  land,  you  will  estimate  such  damage 
in  addition  to  the  value  of  the  crops.  If  you  estimate 
that  in  addition  to  the  crops,  you  simply  add  them  to- 
gether for  the  purpose  of  arriving  at  the  amount  of 
damages  you  should  find  for  the  plaintift*."  The  error 
alleged  as  to  this  charge  was,  that  plaintiff  could  recover 
for  permanent  damages  to  the  land,  and  the  alleged  in- 
timation of  the  court  that  the  jury  should  find  a  verdict 
for  damages  to  the  crops. 

S.  C.  DuNLAP  and  F.  M.  Johnson,  for  plaintiffs  in 
error. 

J.  B.  EsTBs,  H.  H.  Dean  and  M.  L.  Smith,  contra. 
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Sellers  v.  Shore. 

I  89    416 

|fiioii3  On  the  death  of  a  partner,  the  title  to  the  personal  assets  of  the  firm 

iS  lu  ^^  ^^^^  upon  the  survivor,  who  is  charged  with  the  administration 

of  the  same,  first  for  the  payment  of  the  partnership  debts,  and 
secondly  for  paying;  over  the  deceased  partner's  share  in  the  sur- 
plus to  his  legal  representatives.  Unless  there  is  a  surplus,  none 
of  the  assets  constitute  any  part  of  the  estate  of  the  deceased,  and 
consequently  they  are  not  chargeable  with  the  year's  support 
allowed  to  his  widow.  That  a  sum  of  money,  without  specifying 
any  fund  from  which  it  is  to  be  raised,  has  been  set  apart  to  her 
by  the  ordinary  in  the  method  prescribed  in  section  2571  of  the 
code,  will  not  entitle  her  to  recover  it  or  any  part  of  it  from 
the  surviving  partner  after  he  has  duly  administered  all  the 
assets  by  applying  them  to  the  partnership  debts.  Code,  {1907 ; 
Boone  v.  Sirrmef  88  Oa,  121.  Judgment  affirmed. 

June  8, 1892. 

Year's  support.  Partnership.  Before  Judge  Well- 
born. Habersham  superior  court.  September  term, 
1891. 

Mrs.  Sellers  sued  Shore,  alleging  that  she  was  the 
widow  of  C.  H.  Sellers,  and  as  such  entitled  to  a  year's 
support  for  herself  and  minor  child  out  of  his  estate ; 
that  the  same  had  been  assigned  her  for  f365,  upon 
which  she  had  received  only  f  20 ;  that  when  her  hus- 
band died  he  was  in  partnership  in  trade  with  Shore; 
that  they  had  about  $1,000  assets,  and  that  Shore  took 
possession  of  all  the  assets  and  converted  them  to  his 
own  use;  and  plainiift*  sought  to  recover  from  Shore  the 
balance  due  her  as  year's  support.  The  only  question  in 
the  case  arose  from  the  following  charge  of  the  court,  to 
which  plaintiff* excepted :  "  The  claim  of  the  widow  and 
minor  child  for  a  year's  support  is  superior  to  all  debts 
against  deceased,  but  not  superior  to  partnership  debts 
due  by  a  firm  of  which  deceased  was  a  member  at  the 
time  of  his  death.  A  surviving  partner  may  control  the 
assets  of  the  partnership  and  with  them  pay  the  firm 
debts,  and  if  anything  be  then  left,  he  must  account 
therefor  with  the  representative  or  others  interested  in 
the  estate  of  the  deceased  partner." 

C.  H.  Sutton,  for  plaintiff. 

No  appearance  for  defendant. 
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LoviNGooD  V.  Roberts  et  al. 

The  writ  of  error  not  being  such  as  is  prescribed  by  statute,  but  on  the 
contrary,  consisting  in  part  of  a  recital  of  facts  which  if  true  and 
of  sufficient  materiality  to  be  brought  to  this  court  should  have 
been  set  out  in  the  bill  of  exceptions,  and  embracing  also  a  direction 
to  the  clerk  to  send  up  the  charge  of  the  court — something  not 

.   specified  in  the  bill  of  exceptions,— the  Writ  o/errcr  is  dismined, 
June  8, 1892. 

Practice  in  Supreme  Court. 

The  bill  of  exceptions  recites  that  the  case  came  on  to 
be  tried  on  September  8,  1890,  that  a  verdict  was  ren- 
dered for  the  defendants,  and  that  the  plain ti ft*  moved 
for  a  new  trial,  and  the  motion  upon  the  hearing  was* 
overruled,  which  ruling  is  excepted  to  and  assigned  as: 
error.  The  plaintiff^  then  proceeds  to  specify,  as  mate- 
rial to  a  clear  understanding  of  the  errors  complained 
of,  certain  parts  of  the  record  and  certain  parts  of  the 
evidence ;  and  then  follows  a  recital  that  the  plaintift* 
comes  within  thirty  days  from  the  overruling  of  the  mo- 
tion and  presents  this  bill  of  exceptions,  etc;  The 
judge's  certificate  (in  the  form  prescribed  by  the  statute, 
except  that  it  uses  the  word  "  contains"  where  it  should 
use  the  word  "specifies"  in  referring  to  the  evidence)  is 
immediately  followed  by  these  words: 

"  The  clerk  will  also  send  up  as  part  of  the  record  the 
entire  charge  of  the  court  as  approved.  I  further  certify 
that  this  case  was  set  for  a  hearing  on  January  2nd, 
1891 ;  that  the  motion,brief  of  evidence  and  charge  of  the 
court  was  handed  the  judge  for  examination  and  ap- 
proval ;  that  the  same  was  left  by  the  judge  on  his  desk 
in  his  office  in  Marietta  ;  that  said  papers  could  not  be 
found  until  recently.  This  delay  was  not  the  fault  of 
plaintift*  or  his  counsel ;  that  the  Srd,  4th  and  5th  and 
6th  grounds  of  the  motion  was  filed  within  the  time 
limited  by  the  several  orders  in  the  case  and  which  are  a 
proper  part  of  said  motion.  December  23,  1891. 

Gbo^F:.Qober,  Judge  S.  C. 

"  By  way  of  note  I  add  that  it  is  not  apparent  what 
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the  purpose  of  the  addenda  to  the  certificate  may  be. 
Counsel  present  it  in  this  way,  and  I  sign  af?  presented. 

Geo.  F.  Gober,  Judge." 

W.  A.  Teasley,  p.  p.  DuPre  and  C.  D.  Phillips,  for 
plaintiff. 

Geo.  R.  Brown  and  J.  E.  Mozley,  for  defendants. 


Hackett  V,  The  State. 

Though  the  evidence  does  not  make  a  strong  case  of  commission  of 
burglary  as  compared  with  larceny  from  the  house,  yet  it  was 
sufficient  to  warrant  the  jury  in  finding  that  the  offence  had  all 
the  essential  elements  of  burglary,  and  the  court  did  not  err  in 
refusing  to  grant  a  new  trial.  Judgment  affirmed, 

JnneS,  1892. 

Criminal  law.  Burglary.  Before  Judge  Gober.  Cobb 
superior  court.     November  term,  1891. 

Hackett  wascbarged  witb  burglary,  and  found  guilty. 
He  moved  for  a  new  trial ;  his  motion  was  overruled, 
and  he  excepted.  The  motion  was  on  the  general 
grounds  that  the  verdict  was  contrary  to  law,  evidence, 
etc.;  and  because  the  confessions  which  were  allowed  to 
go  to  the  jury,  defendant  insists,  were  not  freely  and  vol- 
untarily made,  but  made  after  Phillips,  the  prosecutor, 
had  threatened  to  send  defendant  to  jail  if  he  did  not  get 
Bp  the  gun  (the  article  alleged  to  have  been  stolen)  ;  and 
had  told  defendant,  after  his  arrest,  that  if  he  would 
tell  all  about  the  gun  he  would  turn  him  loose  and 
would  not  prosecute  him.  Defendant  insists  no  confes- 
sion had  been  made  until  the  threat  and  promise  of  re- 
lease were  made.  Also,  because  there  is  no  fact  or  cir- 
cumstance in  the  evidence  to  support,  sustain  or  corrob- 
orate the  confession,  and  defendant  could  not  be  con- 
victed on  his  statement  alone. 

The  evidence  was :  Defendant  was  working  for  Phillips 
before  he  was  arrested.  Phillips  left  his  house  on  Sat- 
urday  and    remained    away  until    Monday  morning. 
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When  he  left  the  house,  not  expecting  to  come  back 
soon,  he  left  the  kitchen  window  so  defendant  could 
come  in  and  get  something  to  eat.  Defendant  knew 
how  to  get  in.  The  window  was  put  down  and  fastened, 
but  "they"  knew  how  to  unfasten  it.  When  he  went  hora^ 
Monday  his  gun  was  gone.  He  called  up  Henry  Thomas, 
another  boy  who  was  living  with  him,  and  defendant 
would  not  come  about  him,  Phillips.  That  evening 
Phillips  asked  defendant  where  the  gun  was;  defendant 
said  he  did  not  know.  Phillips  asked  him  if  he  came 
home  the  night  before;  defendant  said  he  came  down 
the  road  about  midnight,  did  not  go  to  bed  as  soon  as 
he  got  there,  went  to  the  window  and  looked  in,  and 
did  not  see  any  light  in  the  house.  Phillips  told  him 
the  gun  had  to  be  there  in  the  morning ;  defendant  said, 
"  I  can't  get  it."  Phillips  told  him  he  took  it  off  and 
had  to  bring  it  back.  The  next  morning  when  Phillips 
got  up  defendant  was  gone.  He  had  carried  oft*  some  of 
his  clothes,  and  Phillips  asked  him  where  he  carried 
them.  He  said  he  carried  them  to  his  father's,  and 
afterwards  said  he  carried  them  to  Bowden's.  Phillips 
asked  him  what  he  brought  his  clothes  back  for,  and  he 
said,  "They  told  me  if  I  took  them  off  and  did  not 
bring  them  back,  it  would  be  evidence  that  I  was  guilty." 
The  following  Sunday  Phillips  told  one  Hicks  he  would 
give  Hicks  $10.00  to  find  his  gun.  On  Monday  Hicks 
brought  defendant  to  Phillips'  house,  and  Phillips  said, 
"Tom  (defendant)  you  had  better  go  and  get  that  gun. 
I  don't  want  to  be  fooling  about  court,  but  if  you  will 
go  and  get  the  gun  I  will  drop  it."  Defendant  said  he 
could  not  do  it,  that  the  gun  "  might  be  in  the  creek,  or 
might  be  setting  around  here  somewhere."  After  Phil- 
lips and  Hicks  brought  him  to  town  and  put  him  in  jail, 
when  they  brought  him  in  the  sheriff's  office  he  told  Phil- 
lips that  he  stole  the  gun.  Phillips  told  him  Monday 
evening,  if  the  gun  was  not  there  by  Tuesday  morning 
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he  would  settle  with  him,  that  the  gun  had  better  come 
back.  Phillips  saw  Hicks  coming  after  the  defendant, 
and  said  to  defendant,  "  You  had  better  go  and  get  that 
gun  and  stop  this.  I  don't  want  to  be  fooling  about  the 
court-house  with  you;  go  and  get  that  gun,  and  there 
tvill  be  no  more  of  it.*'  Defendant  refused  to  do  it,  saying 
the  gun  might  be  in  the  creek,  he  did  not  know.  Then 
Phillips  and  Hicks  went  in  to  dinner,  and  defendant  took 
log-bail  and  went  off.  Hicks  caught  him  that  night. 
When  defendant  was  brought  out  for  committing  trial, 
Phillips  saw  him  in  the  8herift*'s  office  and  asked  him 
where  the  gun  was.  He  said  he  took  it  and  put  it  in  an 
out-house  and  left,  and  the  next  morning  the  gun  was 
gone.  Phillips  had  both  defendant  and  Thomas  hired. 
Thomas  has  gone  away  but  will  be  back  in  a  few  days. 
Defendant  stayed  at  Phillips'  house  the  next  day  after 
Phillips  lost  the  gun,  but  when  Phillips  would  go  off 
defendant  would  go.  He  did  not  do  any  work  but 
skirted  around  the  woods.  Thomas  came  to  Phillips 
recommended  as  an  honest  boy,  and  defendant  as  a  thief. 
Defendant  remained  in  the  neighborhood  part  of  the 
time  for  a  week  after  Phillips  lost  the  gun,  and  stayed 
most  of  the  time  at  Phillips'  house.  Some  of  his  clothes 
remained  at  Phillips'  house.  Phillips  never  found  the 
gun.  Defendant  told  Hicks,  after  defendant  was  put  in 
jail,  that  he  went  into  Phillips'  house  and  got  the  gun 
and  took  it  out  to  an  old  house  where  he  and  Thomas 
slept,  that  he  went  into  the  house  about  twelve  o'clock, 
after  he  came  home  from  meeting,  that  he  went  in  at  the 
window,  that  he  set  the  gun  up  in  the  corner  of  an  old 
house  and  Thomas  got  it  and  he,  defendant,  had  not  seen 
it  any  more.  It  was  after  Phillips  had  made  defendant 
the  promise  to  turn  defendant  loose  if  he  would  tell 
where  the  gun  was,  that  the  above  mentioned  statement 
was  made  by  defendant  to  Hicks.  Defendant  told  the 
sheriff  that  he  went  in  the  house  and  got  the  gun  and 
carried  it  into  an  out-houso  where  he  slept,  and  set  it  in 
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the  corner,  and  the  next  morning  when  he  got  up  it  was 
gone  and  he  did  not  know  where  it  was;  that  he  went 
in  at  a  window.  He  confessed  to  the  sheriff  two  or 
three  times.  Phillips  was  present  at  one  of  these  con- 
fessions, which  was  when  Phillips  and  Hicks  brought 
defendant  to  the  sheriff's  office.  At  the  time  Phillips' 
house  was  entered  none  of  his  family  were  at  home.  The 
door  of  his  bedroom  was  opened,  and  left  shut  Sunday 
morning. 

J.  E.  MozLEY,  for  plaintiff  in  error. 

George  R.  Brown,  solicitor-general,  by  brief,  contra. 


KisER  V.  The  State. 

1.  After  a  given  section  of  the  code  has  been  amended,  a  subsequent     i  89  gj| 
section  which  by  its  language  and  subject-matter  forms  a  context     ' 
thereto,  is  generally  to  be  interpreted  as  though  the  amended  sec- 
tion had  originally  read  as  it  does  after  being  modified  by  the 
amendment.    But  if  a  part  of  such  subsequent  section,  by  reason 

of  its  peculiar  phraseology,  cannot  be  accommodated  by  construc- 
tion to  the  new  reading  of  the  amended  section  without  a  violent 
strain  upon  the  words,  then  such  part  is  to  be  regarded  as  retain- 
ing its  original  sense  and  as  unaltered  by  the  amendment.  Thus, 
section  4437  of  the  code  having  been  amended  by  the  act  of  1875 
by  striking  out  the  word  "chartered"  so  as  to  make  intrusion  upon 
the  constructed  track  of  any  railroad  company  of  this  State  a  mis- 
demeanor, that  part  of  the  following  section  which  makes  it  a  fel- 
ony wilfully  and  maliciously  to  destroy,  injure,  etc.,  any  vehicle, 
edifice,  right  or  privilege  granted  by  charter,  and  constructed  for 
use  under  authority  thereof,"  is  unaffected  by  the  amendment, 
inasmuch  as  the  phraseology  covers  only  such  vehicles  and  edi- 
fices as  have  been  constructed  for  use  under  the  authority  of  a 
charter. 

2.  It  follows  from  the  foregoing  that  an  indictment  for  felony  which 
charges  the  accused  with  wilfully  and  maliciously  injuring  and 
damaging  a  car  by  shooting  leaden  balls  into  the  same,  the  car 
forming  at  the  time  a  part  of  a  moving  train  upon  a  named  rail- 
road and  being  the  property  of  a  named  railroad  company,  but 
does  not  allege  that  the  company  was  chartered  or  had  any  char- 
tered rights  or  privileges,  or  that  the  car  was  constructed  for  use 
under  any  charter,  is  fatally  defective  as  an  indictment  based  on 
said  section  4438  of  the  code.  The  motion  in  arrest  of  judgment 
should  have  been  sustained.  Judgment  tnened, 
June  8,189s. 
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Criminal  law.  Indictment.  Statute.  Before  Judge 
MiLNER.     Dade  superior  court.     September  term,  1891. 

The  indictment  charged  David  Kiser  "  with  the  offence 
of  felony,  for  that  the  said  David  Kiser  .  .  did  .  . 
wilfully  and  maliciously  injure  and  damage  a  certain 
railroad  car  commonly  called  a  caboose,  the  same  being 
then  and  there  attached  to  and  part  of  a  moving  train 
of  cars  on  the  Alabama  Great  Southern  Railroad  in  said 
county,  by  then  and  there  shooting  leaden  balls  into 
said  railroad  car,  by  and  with  a  certain  gun  loaded  with 
gunpowder  and  leaden  balls,  to  the  injury  and  damage 
of  the  Alabama  Great  Southern  Railroad  Company,  said 
car  being  the  property  of  the  said  company  and  of 
the  value  of  five  hundred  dollars."  The  defendant  was 
convicted  and  sentenced  to  the  penitentiary  for  four 
years.  To  the  overruling  of  his  motion  in  arrest  of  judg- 
ment he  excepted.  The  grounds  of  the  motion  are, 
(1)  that  there  is  no  crime  charged  against  him  under 
the  laws  of  this  State ;  and  (2)  that  there  is  no  allega- 
tion in  the  indictment  that  the  railroad  was  the  road 
of  any  chartered  company.  He  insisted  that  the  only 
charge  set  out  in  the  indictment  was  a  charge  of  ma- 
licious mischief,  and  subjected  him  only  to  a  sentence 
as  for  a  misdemeanor. 

R.  J.  &  J.  McCamy  and  B.  T.  Brock,  for  plaintiff  in 
error. 

A.  W.  Fite,  solicitor-general,  contra. 


Porter  et  cd.  v.  The   State. 

The  evidence,  as  sent  up  to  this  court,  being  set  out  altogether  by 
questions  and  answers,  is  not  briefed  as  tbe  law  requires,  and 
hence  this  court  might  affirm  the  judgment  solely  for  that  reason ; 
but  on  a  cursory  examination  it  appears,  as  an  additional  reason, 
that  the  evidence  warranted  the  verdict.  Judgment  affirmed, 

June  8, 1892. 


Digitized  by  VjOOQ IC 


Reports.]  March  Term,  1892.  428 

Criminal  law.  Hog-stealiug.  Evidence.  Before 
Judge  Miller.  Bibb  superior  court.  November  term, 
1891. 

The  defendants  were  convicted  of  hog-stealing,  with 
a  recommendation  to  mercy,  and  upon  the  denial  of  a 
new  trial  they  excepted,  alleging  that  the  verdict  was 
contrary  to  law  and  evidence,  and  without  evidence  to 
support  it.  There  was  testimony  that  on  the  day 
charged  in  the  indictment,  one  Hamlin  went  out  to  look 
for  two  hogs  belonging  to  Mrs.  Dixon,  and  met  one  of 
them  coming  home.  On  examination  he  found  that  this 
animal  had  been  shot,  and  he  followed  the  tracks  it  had 
made  to  a  place  where  he  found  blood  and  the  sign  of 
the  breech  of  a  gun  that  had  hit  the  ground ;  looking 
around  he  found  several  tracks  about  the  place,  and  on 
making  further  examination,  found  that  a  hog  had  been 
killed  and  entrails  of  it  had  been  buried  in  the  ground. 
Accompanied  by  one  Mclnvale  he  followed  the  tracks 
of  persons  leading  away  from  the  place,  and  then  dis- 
covered another  place  where  a  hog  had  been  cleaned. 
The  two  having  obtained  a  search-warrant  went  to  the 
house  of  the  defendant,  three  or  four  hundred  yards 
away,  and  there  found  about  one  hundred  and  fifty 
pounds  of  freshly  slaughtered  hog-meat  in  a  box.  One 
of  the  defendants,  Ben.  Porter,  said  that  Nath.  Brooks 
left  his  part  of  it  there,  and  Nath.  was  to  get  his  and 
carry  it  home  that  night,  was  the  reason  he  had  so  much 
of  it.  This  was  between  three  and  four  o'clock  in  the 
afternoon.  Ben.  Porter  further  stated  that  he  was  away 
from  home  in  the  forenoon  when  the  meat  came,  that 
Frank  Mills  brought  it  there,  and  that  Ben's  wife  (an- 
other defendant)  took  it  in  the  house ;  and  she  stated 
that  Ben.  had  "nothing  to  do  with  it.  Hamlin  said,  "  Ben., 
I  would  not  have  thought  that  you  would  have  treated  me 
in  that  way,"  and  Ben.  said,  "  Don't  go  no  further  with 
that ;  let  me  pay  you  for  the  hog  and  be  done  with  it." 


Digitized  by  VjOOQlC 


424  Turner  v.  The  State.  [89  Ga. 

The  meat  showed  marks  of  having  been  shot,  and  in 
Ben's  house  was  found  a  gun  which  appeared  to  have 
been  fired  recently.  A  further  search  was  made  at  the 
house  of  Frank  Mills,  and  there  apiece  of  meatwas  found 
tsovered  up  in  the  bed,  and  under  the  house  was  found  a 
box  containing  several  pieces  of  meat,  including  a  piece 
of  backbone  with  the  tail  of  it  not  skinned,  and  the  tail 
was  black,  this  being  the  color  of  the  stolen  hog.  This 
hog  would  have  weighed  about  two  hundred  pounds, 
and  the  meat  found  at  these  two  houses  seemed  in  some 
degree  to  correspond  as  forming  altogether  one  animal. 
Frank  Mills  was  one  of  the  persons  indicted,  and  he  was 
a  witness  for  the  defendants.  The  defence  set  up  an 
alibiy  with  testimony  tending  to  show  that  the  crime  was 
committed  by  Nathan  Brooks,  another  one  of  those  in- 
dicted, he  having  run  away  when  the  search  was  in- 
stituted. 

M.  G.  Bayne  and  J.  R.  Cooper,  by  brief,  for  plaintiff 
in  error. 

W.  II.  Fblton,  Jr.,  solicitor-general,  contra. 


Turner  v.  The  State. 

Where  the  bill  of  indictment  was  found  at  the  May  term,  1891,  of 
the  superior  court,  evidence  which  proves  the  commission  of  the 
offence  on  some  day  in  1891  not  fixed  or  described  so  that  the  jury 
could  ascertain  whether  it  was  before  or  after  the  finding  of  the 
bill  of  indictment,  is  not  suflficient  to  warrant  a  verdict  of  guilty. 
The  evidence  being  in  this  condition,  there  was  cause  for  a  writ  of 
certiorari,  and  the  court  erred  in  refusing  to  sanction  the  petition. 
Chambers  v.  The  State,  86  (?a.  220;  Pattm  v.  The  Stale,  80  Qa. 
714(2).  Judgment  reversed, 

June  8,  1892. 

Criminal  law.    Evidence.    Before  Judge  Fish.    Sum- 
ter count3^     April  2,  1892. 

Indictment  for  gaming  was  found  at  the  May  term, 
1891,  of  Sumter  superior  court,  charging  that  the  de- 
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fendant  played  and  bet  for  money,  etc.,  on  April  26, 
1891.  The  indictment  was  transferred  to  the  county 
court,  and  at  the  March  term,  1892,  of  that  court,  the 
case  was  tried.  The  testimony  was,  that  the  playing 
and  betting  was  done  on  a  Sunday  evening  some  time 
"last  year."  After  conviction  the  defendant  presented 
his  petition  for  certiorari.  The  writ  was  refused,  and  he 
excepted. 

HiNTON  &  CuTTS,  for  plaintiff  in  error. 

C.  B.  Hudson,  solicitor-general,  contra. 


Marable  v.  The  State. 

1.  Where  the  motive  of  an  assassination  was  in  aU  probability  rob- 
bery, the  fact  that  the  deceased  had  money  on  his  person  shortly 
before  he  was  killed  is  admissible  in  evidence  against  the  accused, 
without  showing  by  direct  evidence  that  the  latter  had  seen  the 
money  or  knew  the  deceased  had  it,  it  appearing  that  he  had,  on 
the  same  day,  been  in  company  with  the  deceased,  done  some 
work  for  him,  and  might  have  had  an  opportunity  of  seeing  his 
pocket-book  and  knowing  that  it  contained  money. 

2.  Confessions  or  criminating  admissions  made  by  the  accused  to  a 
person  having  him  in  legal  custody  are  not  incompetent  as  evi- 
dence against  him  solely  because  the  accused  probably  believed, 
in  consequence  of  false  representations  made  by  his  custodian  to 
a  crowd  in  his  hearing,  that  the  latter  had  come  for  him  at  the  in- 
stance of  his  mother  and  intended  to  befriend  him  by  employing 
counsel  in  his  behalf  if  he  was  innocent,  the  confessions  or  ad- 
mi^ions  being  made  some  hours  afterwards,  without  solicitation, 
and  being  apparently  free  and  voluntary,  and  intended  only  as  an 
explanation  by  the  accused  of  his  reluctance  to  return  to  the 
State  and  county  in  which  the  offence  was  committed. 

3.  That  a  witness  for  the  State  who  testified  at  the  trial  that  he  had 
been  paid  for  all  his  services  in  arresting  the  accused  and  had  no 
further  interest  in  any  reward  offered  for  his  apprehension  and 
conviction,  executed  after  the  trial  a  power  of  attorney  authoriz- 
ing the  person  who  had  paid  him  to  collect  any  reward  to  which 
he  (the  witness)  was  entitled,  either  severally  or  jointly  with  that 
person,  is  not  cause  for  granting  a  new  trial.  The  act  of  making 
such  power  of  attorney  is  not  necessarily  inconsistent  with  the 
truth  of  the  witness's  statement  in  his  testimony,  but  is  i^sily 
reconcilable  therewith. 
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4.  Though  the  homicide  may  have  been  commiUed  by  striking  the 
deceased  with  a  hammer,  and  though  the  testimony  as  a  whole 
might  establish  that  theory,  the  admission  of  the  aceused  that  he 
struck  him  with  a  stick  was  competent  evidence  as  being  a  part 
of  his  general  admission  on  the  subject.  The  admission  might 
be  partly  true  and  partly  false. 

5.  The  evidence  warranted  the  verdict,  and  there  was  no  error  in  de- 
nying a  new  trial.  Jt^dgment  affirmed. 
June  13.  189S. 

Criminal  law.  Murder.  Evidence.  Confessions.  New 
trial.  Before  Judge  Maddox.  Walker  superior  court. 
August  term,  1891. 

Marable  was  indicted  for  the  murder  of  Evatt.  The 
murder  was  alleged  to  have  been  committed  with  a  cer- 
tain blunt  instrument  to  the  jurors  unknown.  The  de- 
fendant was  found  guilty,  and  sentenced  to  be  hung. 
His  motion  for  a  new  trial  was  overruled,  and  he  ex- 
cepted. 

1.  After  all  the  evidence  had  been  introduced  and  be- 
fore argument  was  begun,  the  defendant  moved  to  rule 
out  all  the  testimony  that  deceased  had  any  money, 
counsel  contending  that  there  was  no  proof  that  the  de- 
fendant knew  deceased  had  any  money,  the  theory  of 
the  prosecution  being  that  he  was  killed  for  his  money. 
The  court  stated,  "I  will  let  you  talk  to  the  jury  about 
whether  he  knew  it  or  not, — whether  he  knew  the  facts" ; 
and  overruled  the  motion.  Upon  this  ruling  error  is 
assigned,  it  being  insisted  that  there  was  no  evidence 
showing  that  defendant  had  any  knowledge  of  whether 
deceased  had  any  money  about  his  person  on  the  day  in 
(fuestion,  or  that  deceased  had  any  money  or  was  in  the 
habit  of  carrying  money  ;  and  further,  that  the  expres- 
sion used  by  the  court  in  the  presence  and  hearing  of 
the  jury,  as  to  "whether  he  (meaning  defendant)  knew 
the  facts,"  was  an  expression  by  the  court  as  to  what 
had  been  proved  on  this  subject.  There  was  no  direct 
testimony  that  the  defendant  knew  of  the  possession  of 
money  by  the  deceased.     Upon  this  point  it  was  shown 
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that  the  defeudant  worked  for  some  time  near  where  the 
deceased  was  engaged  in  running  a  little  store.  De- 
ceased was  killed  Saturday  night.  On  Saturday  after- 
noon he  and  defendant  were  at  a  neighboring  convict 
camp,  delivering  pork.  Nothing  was  said  in  defendant's 
presence  about  paying  for  the  pork,  though  something 
was  said  in  his  presence  about  the  price.  The  night  he 
was  killed  deceased  was  called  from  his  house  by  some 
one  who  said  for  him  to  come  down  to  the  store,  which 
was  about  seventy-five  yards  distant.  Deceased  went 
out  and  was  found  about  ten  or  eleven  o'clock  that 
night  lying  in  a  gully  in  the  road  between  his  house  and 
the  store,  with  his  head  crushed.  He  died  the  next  day, 
but  never  spoke  after  he  was  found.  The  deceased's 
daughter,  who  was  a  witness,  did  not  know  that. any 
money  was  exposed  to  the  view  of  defendant,  who  was 
at  deceased's  house  on  Saturday  helping  to  kill  hogs, 
and  did  not  know  that  there  was  any  conversation  be- 
tween defendant  and  deceased  about  money.  The  wife 
of  deceased,  who  also  was  a  witness,  testified  that  her 
husband  had  money  about  the  house  that  day  ;  that  de- 
fendant was  not  in  the  house  at  any  time  when  her  hus- 
band was  counting  or  showing  his  money  ;  that  her  hus- 
band kept  his  money  in  the  bureau  drawer  in  the  house 
in  a  large  pocket-book,  and  took  the  pocket-book  out 
of  the  drawer  and  put  it  in  his  pocket  that  day  and  car- 
ried it  oiF  with  him  to  the  convict  camp,  defendant  go- 
ing with  him ;  that  she  did  not  know  whether  he  put 
the  book  back  into  his  pocket  or  back  into  the  drawer 
when  he  went  to  the  camp ;  that  she  supposed  that 
there  was  $240  or  $260  in  the  book  when  taken  off*; 
that  the  book  was  in  the  bureau  drawer  that  morning, 
but  Hhe  did  not  see  him  get  it  out ;  that  after  her  hus- 
band was  found  that  night  his  pockets  were  searched 
and  there  were  in  them  his  watch,  a  little  purse  with 
f  2.10  in  it,  his  pocket-knife  and  a  match-case ;  that  no 
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search  was  made  for  the  large  pocket-book  until  the 
next  morning,  and  it  was  about  two  months  before  it 
was  found ;  that  she  did  not  miss  it  until  the  next  morn- 
ing ;  never  thought  of  it  until  the  next  morning ;  that 
it  was  fifty  or  sixty  yards  from  the  house,  and  there  was 
nothing  in  it  when  she  afterwards  saw  it,  except  some 
receipts ;  that  when  her  husband  went  off,  if  he  carried 
the  book,  it  was  carried  in  his  right  breast  coat  pocket, 
and  if  buttoned,  no  one  could  see  it ;  that  she  did  not  of 
her  own  knowledge  know  whether  he  took  it  with  him 
that  day,  and  never  saw  the  book  that  day.  There  was 
evidence  that  from  the  appearances  about  the  body  it 
seemed  as  if  after  deceased  had  been  st  ncken  down  he 
had  been  partly  turned  over ;  that  on  the  day  deceased 
and  defendant  killed  hogs  a  witness  saw  deceased  t^ke 
the  large  pocket-book  from  the  bureau  drawer  and  put 
.  it  in  his  pocket,  defendant  not  being  present ;  that  de- 
ceased went  out  to  where  defendant  was,  and  defendant 
and  deceased  carried  the  hog  on  a  pole  about  one  hun- 
dred and  fifty  yards  to  the  camp ;  that  deceased  put  the 
book  in  his  breast  coat  pocket,  and  the  witness  thought 
a  person  could  see  it  if  the  coat  was  opened,  and  if  closed 
thought  one  could  tell  that  something  was  in  the  pocket ; 
that  deceased  was  accustomed  to  carry  it  in  that  pocket ; 
that  witness  saw  money  in  the  pocket-book  that  day, 
and  when  deceased  took  the  book  from  the  drawer  he 
turned  around  and  opened  it  right  towards  witness,  and 
witness  saw  there  was  a  "right  smart  "  of  paper  money  in 
it ;  that  deceased  did  not  button  up  the  coat  before  he  left 
the  house  and  wore  no  overcoat ;  and  that  any  one  could 
have  seen  the  pocket-book  as  well  as  defendant  could, 
if  the  book  could  be  seen  at  all. 

2.  The  court  overruled  a  motion  of  defendant's  coun- 
sel to  rule  out  that  part  of  the  testimony  of  W.  J.  King, 
relating  to  a  confession  made  by  the  defendant,  upon  the 
ground  that  if  such  confession  was  made  it  was  under 


Digitized  by  VjOOQ IC 


Reports.]  March  Tkrm,  1892,  ,     429 

the  hope  that  it  was  better  for  defendant ;  that  King  had 
held  out  an  inducement  and  hope  that  it  would  be  better 
for  defendant,  that  he,  King,  would  employ  lawyers  for 
him  and  aid  him  in  his  defence,  that  he  was  his  friend 
and  was  sent  by  his,  defendant's,  mother  as  his  friend  to 
take  care  of  him.  On  the  subject  of  a  confession  King 
testified,  in  brief :  I  know  defendant  and  know  his  father 
and  mother.  He  was  raised  in  my  county.  I  arrested 
him  in  Hampton  county,  S.  C,  working  on  a  trestle.  He 
was  then  passing  under  the  name  of  Henry  Lewis.  I 
arrested  him  in  the  name  of  Roscoe  Marable.  As  soon  as 
he  was  pointed  out  to  me  I  handcufted  him  and  marched 
him  back  to  where  his  quarters  were,  to  get  his  clothes. 
When  I  got  back  to  the  quarters  I  found  there  were 
about  twenty-five  or  thirty  negroes,  and  they  seemed  to 
be  somewhat  excited  over  the  arrest  and  gathered  up 
around  me.  I  there  told  the  crowd  of  negroes  that  I  was 
a  friend  to  Roscoe,  that  I  would  see  him  out  of  this  charge 
if  he  was  not  guilty.  I  had  previously  read  the  requisi- 
tion from  the  Governor  of  South  Carolina  to  defendant. 
Either  he  or  the  person  with  whom  he  was  working  de- 
manded it  read.  I  told  the  crowd  at  the  quarters  that  I 
was  a  friend  to  Roscoe,  if  he  was  not  guilty  of  the  charge 
I  would  see  him  out,  and  would  furnish  him  a  lawyer 
and  would  see  him  back.  I  think  I  told  them  his  mother 
had  sent  me.  I  am  pretty  certain  I  did  so  tell  them.  I 
was  in  a  bad  crowd  and  wanted  to  get  out  the  best  I 
could.  I  then  carried  him  about  half  a  mile,  handcufted, 
in  a  buggy.  I  told  him  about  some  of  the  citizens  of 
our  county,  but  he  at  first  denied  being  Roscoe  Marable 
and  said  his  name  was  Lewis.  I  told  him  he  was  Ros- 
coe Marable  and  was  from  Savannah.  He  denied  that, 
and  said  his  name  was  Lewis  and  he  was  not  from  Sa- 
vannah but  was  from  Clinton,  North  Carolina.  He  was 
raised  there,  and  I  told  him  he  was  from  Clinton  and 
'  that  his  mother's  name  was  Ann  Marable.     He  said  his 
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mother's  name  was  Josephine,  and  I  told  him  that  was 
not  true,  etc.  He  afterwards  asked  me  about  the  law- 
yers of  the  place,  and  I  told  him  about  them.  He  said 
he  did  not  want  to  come  here,  he  might  fare  rough 
here  ;  and  I  told  him  he  would  get  a  fair  and  impartial 
trial,  and  that  I  would  see  he  got  that,  and  if  he 
was  not  guilty  he  would  not  be  hurt,  and  that 
if  he  was  guilty  I  did  not  see  but  one  chance  for 
him,  and  that  was  to  jump  the  train,  and  after  that' 
he  said  he  did  not  want  to  go  up  there,  for  if  he  did  he 
would  fare  rough.  I  asked  him  why,  and  sometime  af- 
terwards he  said,  "I  will  tell  you  ;  I  got  into  a  difficulty 
with  that  old  man  up  there  about  some  goods ;  I  bought 
some  goods  from  him  and  paid  him  for  them,  and  he 
wanted  me  to  pay  for  them  again,  and  I  disputed  his 
word,  and  he  started  towards  me,  and  I  knocked  him 
down  and  struck  him  one  lick  after  he  fell.*'  I  said, 
"You  are  charged  with  hitting  that  old  man  with  a 
hammer;  did  you  do  that  ?"  He  said  he  did  not,  that 
he  struck  him  with  a  stick.  I  said,  "You  are  accused  of 
getting  money  from  him,"  and  he  said  he  did  not.  He 
said  he  did  it  by  himself,  stayed  until  next  morning,  did 
not  know  he  had  killed  him,  that  he  did  not  intend  to 
kill  him,  and  stayed  until  next  morning,  and  took  the 
train  at  a  station.  He  said  he  did  not  know  he,  deceased, 
was  dead ;  struck  him  on  account  of  difficulty.  I  carried 
him  the  night  of  the  day  on  which  he  was  arrested  to  a 
Mr.  Long's,  fourteen  miles  from  Hampton.  He  asked 
me  about  changing  his  name  and  what  he  would  do,  and 
I  told  he  had  better  come  on  and  not  do  anything  about 
changing  bis  name.  I  told  him  I  knew  his  name  was 
Roscoe  Marable,  and  the  people  up  there  knew  him.  I 
read  the  requisition  I  suppose  in  about  fifteen  minutos 
after  the  arrest,  and  he  stated  what  he  did  to  me  aboiit 
two  or  three  hours  thereafter.  I  mule  no  promise  nor 
offered  any  reward.     I  told  him,  if  he  was  not  guil  y 
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there  would  be  no  trouble.  I  asked  him  if  this  man's 
name  that  he  killed  was  Everett,  and  he  said,  no,  his 
name  was  Evatt.  I  pretended  not  to  know  or  remember 
the  name. — On  cross-examination  King  testified,  among 
other  things  :  I  told  him  he  was  from  Savannah  because 
I  wanted  him  to  acknowledge  he  was  from  North  Caro- 
lina. It  was  not  true.  I  never  knew  him  in  Savannah. 
It  was  not  true  what  I  told  about  his  mother  sending  me 
down  there.  I  did  not  tell  him;  I  told  the  crowd,  and 
he  was  present.  It  is  true  that  I  told  him  if  he  was  not 
guilty  I  would  befriend  him,  and  I  believe  his  mother 
would  have  paid  me  back. 

3.  Anotherground  of  the  motion  was,  because  of  "newly 
made  evidence"  contradictory  of  the  testimony  of  King, 
and  of  Foster  the  sheriff  of  the  county,  "said  newly  made 
evidence  being  made  since  the  trial  and  conviction  of 
movant,"  which  occurred  on  August  81, 1891,  "and  said 
evidence  being  made  on  the  dates  shown  on  the  certified 
transcripts"  attached  to  the  motion.  Of  this  evidence 
movant  had  no  knowledge  "or  could  have  had  at  the  date 
of  his  said  trial."  This  "newly  made  evidence"  consisted 
of  a  power  of  attorney  given  by  King  to  Poster,  to  col- 
lect, receive  and  receipt  for  all  rewards  that  might  be 
due  King  individually,  or  in  connection  with  Poster,  for 
the  arrest  and  conviction  of  defendant  for  the  murder  of 
deceased,  dated  September  1,  1891 ;  affidavit  of  Poster, 
dated  September  16, 1881, to  the  effect  that  he  with  King 
arrested  defendant  in  Hampton  county.  South  Carolina, 
on  August  25,  1891,  and  that  he  and  King  were  the  only 
persons  entitled  to  the  reward  offered  by  the  Governor  of 
Georgia  forthe  arrest  and  conviction  of  defendant;  and  the 
certificate  of  the  clerk  of  the  superior  court  of  the  county 
in  which  the  trial  occurred,  dated  September  14, 1891,  to 
the  effect  that  Poster  and  King  arrested  and  brought 
defendant  to  Walker  county,  and  lodged  him  in  the  jail 
of  that  county ;  and  that  Foster  and  King  were  entitled 
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to  the  reward  offered  for  the  arrest  and  conviction  of  de- 
fendant. Upon  the  trial  King  testified :  I  lived  at  Clin- 
ton, North  Carolina.  I  made  the  arrest  with  the  under- 
standing I  was  to  get  J150;  paid  my  own  expenses,  paid 
for  outside  information  that  I  got,  and  paid  all  my  ex- 
penses for  information  and  travel.  I  have  not  been  paid 
a  cent  to  come  here  and  testify ;  have  been  paid  J150  for 
the  arrest.  I  do  not  know  where  it  comes  from.  I  do 
not  belong  to  a  detective  gang.  I  neither  belong  to  a 
regular  nor  irregular  detective  gang,  outside  of  myself. 
A  man  never  objects  to  looking  out  for  rewards.  That 
is  a  "right  smart"  inducement  if  there  is  any  money  in 
it.  I  do  not  get  a  cent  more,  since  I  arrested  this  man. 
I  could  have  gone  home  with  the  same  money  and  come 
out ;  that  was  all  that  was  expected  of  me,  to  make  the 
arrest.  I  do  some  detective  work  ;  occasionally  do  about 
home.  I  came  here  at  the  request  of  sheriff*  Foster,  and 
he  guarantees  me  my  expenses.  My  expenses  were  to 
be  paid  for  me  to  come  here  and  testify ;  I  mean  hotel 
and  railroad  fare.  I  turned  prisoner  over  to  sheriff 
Foster  at  Hampton,  South  Carolina, and  never  had  charge 
of  him  afterwards.  He  paid  me  J150.  I  had  done  ray 
work  and  received  my  pay.  There  was  nothing  to  bring 
me,  except  the  sheriff* 's  request.  So  far  as  the  reward  is 
concerned  I  do  not  expect  anything.  I  had  no  claim  on 
the  reward.  Have  no  interest  in  the  case.  Before  I 
made  the  arrest  the  sheriff*  paid  me  J30,  and  as  soon  as 
I  brought  the  negro  and  turned  him  over,  sheriff' Foster 
paid  me  J120.  I  told  him  I  did  not  expect  any  more  ot 
the  reward,  did  not  expect  anything  for  coming  here, 
out  of  the  reward,  more  than  I  got ;  if  you  will  guarantee 
my  expenses,  that  I  do  not  lose  anything,  I  will  go  with 
you.  The  sheriff*  testified,  that  he  received  the  prisoner 
from  King  at  Hampton  Court-House  and  paid  him  J150, 
which  was  in  full  for  his  services ;  that  their  contract  by 
telegraph  was  for  information  pointing  out  defendant, 
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and  for  his  arrest  and  delivery  to  witness ;  that  King's 
contract  with  witness  was  to  make  the  arrest  and  deliver 
defendant  to  witness;  that  King  came  at  witness's  re- 
quest, and  said  he  did  not  want  to  come ;  that  King  was 
to  get  no  reward,  and  witness  simply  guaranteed  his  ex- 
penses, if  the  county  would  not  pay  it — his  actual  ex- 
penses. 

4.  Another  ground  was,  because  the  testimony  of 
W.  J.King,  relative  to  a  convei*sationwith  defendant  con- 
cerning the  striking  by  movant  of  deceased,  or  any  one 
else,  with  a  stick,  was  immaterial  and  should  have  been 
excluded  from  the  jury,  the  evidence  showing  that  the 
deceased  came  to  his  death  by  a  blow  from  a  hammer.. 
It  was  not  stated  in  this  ground  that  any  motion  was* 
made  to  rule  out  this  evidence. 

5.  The  motion  contains  the  ground  that  the  verdict 
was  contrary  to  law  and  evidence. 

J.  P.  Shattuck  and  R.  M.  W.  Glenn,  for  plaintiff  irt 
error. 

W.  A.  Little,  attorney-general,  W.  J.  N^unnally,  so- 
licitor-general, and  CoPELAND  &  Drew,  contra. 


HoLSEY  i\  The  State. 

The  evidence  warranted  the  verdict,  and  there  was  no  error  in  refus- 
ing a  new  trial.  Judgment  affirmed, 
June  13, 1892. 

Criminal  law.  New  trial.  Before  Judge  Fish.  Lee 
superior  court.    March  term,  1892. 

Conviction  of  hog-stealing;  exception  to  overruling 
motion  for  a  new  trial,  the  sole  grounds  of  the  motion 
being  that  the  verdict  was  contrary  to  law  and  evidence. 
There  was  testimony  for  the  State  that  Gill's  hogs  failed 
to  come  up  in  the  evening  as  usual,  and  after  considera- 
ble calling  only  one  of  them  came,  and  on  examination 
its  eyes  were  found  to  have  been  shot  out ;  that  search 

Y  89-28 


Digitized  by  VjOOQ IC 


434  New  v.  Driver.  [89  Ga. 

was  made  in  a  swamp,  and  hog-tracks  were  found  going 
in  the  direction  of  the  defendant's  house,  across  a  creek, 
led  and  followed  by  human  tracks,  one  of  which  Gill 
testified  he  recognized  as  defendant's  track ;  that  the 
hogs  were  found  in  the  defendant's  possession  at  his 
house,  six  miles  from  where  Gill  lived,  and  signs  were 
found  on  the  premises,  indicating  that  a  hog  had  been 
slaughtered ;  that  when  the  searchers  first  approached 
the  defendant  he  said  he  had  some  hogs  to  sell,  but  he 
afterwards  claimed  to  have  taken  them  out  of  his  field 
where  he  said  they  were  rooting  up  his  corn,  etc.  Wit- 
nesses for  the  defendant  testified  that  the  defendant 
told  them,  when  he  was  putting  his  hogs  into  the  pen, 
that  he  had  taken  them  out  of  his  field,  and  wanted  to 
know  whose  they  were ;  that  he  n()tified  the  neighbors, 
etc. ;  and  the  defendant  in  his  statement  denied  having 
been  in  the  swamp,  or  having  said  he  had  any  hogs  to 
sell,  and  gave  an  account  in  conflict  with  the  State's 
testimony. 

Fort  &  Watson  and  W.  H.  Kimbrough,  for  plaintiff 
in  error. 

C.  B.  Hudson,  solicitor-general,  contra. 


New  v.  Driver.     New  v.  Mason. 

1.  The  fair  import  of  the  evidence  of  a  witness  who  once  owned  a 
promissory  note  which  has  since  been  paid  off  being  that  in  his 
opinion  it  was  one  of  several  notes  produced  at  the  trial,  all  the 
signatures  to  the  same  being  torn  off,  his  testimony  that  the  note 
which  he  held  was  signed  by  the  husband  of  the  claimant,  and 
not  by  the  (claimant  herself,  was  not  inadmissible  because  said 
note  was  not  proved  to  be  lost  or  destroyed,  nor  its  absence  ac- 
counted for.  According  to  the  witness's  opinion,  it  was  not  absent 
but  was  present,  the  claimant  having  produced  it  as  one  of  the 
group  of  notes  which  she  had  testified  were  signed  by  herself. 

2.  Unsigned  notes  and  re -eipts  upon  a.  fi,fa,  are  not  of  themselves 
evidence. 

8.  Conversations  between  a  vendor  and  a  married  woman,  at  and 
shortly  before  the  time  he  made  a  formal  contract  with  her  for 
the  sale  of  the  premises  in  dispute,  under  which  contract  he  exe- 
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cuted  to  her  a  bond  for  titles  and  took  her  notes  for  the  purchase 
money,  are  admissible  in  evidence  in  her  favor  in  resistance  to  the 
creditors  of  the  husband,  if  what  was  said  would  tend  to  show 
that  she  was  not  only  the  nominal  but  the  real  purchaser, 
and  that  certain  payments  subsequently  made  through  her 
husband  were  made  with  her  means,  in  pursuance  of  an  under^ 
standing  and  arrangement  which  existed  from  the  inception  of  the 
purchase.  More  especially  is  this  true  where  the  creditors  con- 
tend that  the  notes  of  the  husband  and  not  those  of  the  wife 
were  given  for  the  unpaid  purchase  money,  and  where  the  signa- 
tures to  the  notes  have  been  torn  off  previous  to  the  trial,  and 
the  wife  testifies  that  the  si^atures  were  her  own  and  not  those 
of  her  husband. 

4.  There  being  no  evidence  that  the  debtor  (the  claimant's  husband) 
was  insolvent  or  owed  any  debts  at  the  time  of  the  transaction 
alleged  to  have  been  fraudulent,  it  was  error  to  instruct  the  jury 
on  the  law  of  voluntary  conveyances  by  an  insolvent  debtor. 

6.  Where  neither  by  the  entry  of  levy  nor  the  admission  of  the 
claimant,  the  possession  of  the  property  levied  upon  is  shown  to 
be  in  the  defendant  in  fi,  fa.,  and  the  plaintiff,  taking  the  burden 
of  proof,  establishes  the  fact  by  evidence  introduced  before  the 
jury  on  the  trial,  he  and  not  the  claimant  is  entitled  to  the  con- 
clusion, unless  the  claimant  introduces  no  evidence. 
June  16, 1892.    By  two  Justices.  Judgment  reversed. 

Evidence.  Husbaud  and  wife.  Debtor  and  creditor. 
Charge  of  court.  Opening  and  conclusion.  Before 
Judge  Janes.  Haralson  superior  coujt.  July  term, 
1891. 

Executions  in  favor  of  Driver  and  Mason  against  J. 
H.  Weaver  and  L.  H.  New  were  levied  on  a  house  and 
lot  to  which  Mrs.  L.  H.  New  interposed  her  claim.  The 
property  was  found  subject;  the  claimant's  motions  for 
new  trial  were  overruled,  and  she  excepted.  One  report 
suffices  for  both  cases. 

The  Driver  execution  was  issued  from  a  justice's  court 
on  a  judgment  dated  October  13,  1887,  for  $87.18  prin- 
cipal, $8.70  attorney's  fees,  interest  from  date  of  judg- 
ment, and  $2.80  costsi  There  was  an  entry  by  the  con- 
stable of  due  search  made  and  no  personal  property  found, 
dated  October  22,  1887;  also,  an  entry  of  levy  on  the 
property  now   claimed,   dated   October  22,  1887,  and 
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signed  by  the  constable;  also,  an  unsigned  entry  dated 
December  6,  1887<  stating  that  the  justice's,  constable's 
and  sheriff's  costs,  and  $97.35  principal,  interest  and 
attorneys'  fees,  are  hereby  applied  in  full   satisfaction 
of  this  execution,  said  sums  being  part  of  proceeds  of 
sale  of  property  of  L.  H.  New,  sold  first  Tuesday  in 
December,  1887,  under  Ji.  fa.  of  C.  Munroe  vs.  Weaver 
&  New;  also,  two  unsigned  receipts  to  the  sheriff,  dated 
December  8, 1887,  in  full  of  principal,  interest,  attorneys' 
fees  and  costs.     J.  R.  Driver  testified  that  L.  H.  New 
was  in  possession  of  the  property  levied  on  at  the  date 
of  the  levy,  and  had  been  for  some  time  before.     The 
claimant  introduced  a  bond  for  title  to  this  property 
to  herself  from  C.  A.  Jones,  dated  October  7, 1884.  for 
$647.85,  $78.85  acknowledged  as  paid,  the  balance  to 
be  paid,  $189.65  three  months  after  date,  $94.82J  six 
months  after  date,  $94.85  nine  months  after  date,  and 
$94.85  fifteen  months  after  date.     She  also  introduced 
six  promissory  notes  given  for  the  purchase  money  of 
the  house  and  lot  described  in  the  foregoing  bond  for 
titles,  dated  October  7, 1884,  payable  to  Mrs.  Ophelia  H. 
Jones  or  bearej,  the  first  being  for  $94.82J,  due  three 
months  after  date;  the  second  being  an  exact  copy  of 
the  first ;  the  third  being  the  same,  except  that  it  wjis 
due  six  months  after  date  and  drew  interest;  the  fourth 
being  the  same,  except  it  was  due  at  nine  months;  the 
fifth  being  the  same,  except  that  it  was  for  $94.85,  was 
due  at  twelve  months,  and  drew  interest ;  and  the  sixth 
being  the  same,  except  that  it  was  for  $94.85,  was  due 
at  fifteen  months^  and  drew  interest.    The  signature  had 
been  torn  from  all  the  notes,  and  the  brief  of  evidence 
states  that  the  claimant's  signature  to  her  claim  afiidavit 
was  longer  than  the  space  on  the  notes  where  the  signa- 
nature  had  been  torn  oft*.     She  also  introduced  a   deed 
to  herself  from  C.  A.  Jones  dated  January  20,  1891,  re- 
corded July  21,  1891,  and  conveying  the  property  in 
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dispute  to  her  in  consideration  of  $647.85.  She  testified : 
I  gave  the  notes  to  the  vendor,  Mrs.  Jones,  for  the  house 
and  lot.  I  signed  them.  I  tore  off  the  signatures;  I 
destroyed  or  tlirew  them  down;  I  tore  them  off  to  de- 
stroy the  effect  of  the  notes.  They  were  fally  paid  off 
before  the  signatures  were  torn  off.  They  and  the  bond 
were  signed  at  the  same  time.  I  purchased  the  property. 
I  made  the  trade  with  Mr.  C.  A.  Jones  and  his  wife.  I 
went  into  possession  as  a  purchaser  from  them.  Myself 
and  family,  consisting  of  four  children  and  husband, 
reside  in  the  house ;  I  have  lived  in  it  six  years.  My 
husband  has  never  had  any  title  or  interest  in  it.  I  paid 
for  it  with  my  money  received  from  my  father ;  allowed 
my  husband  who  was  running  a  business  in  Tallapoosa 
to  use,  or  loaned  him  my  money  to  use  in  his  business, 
before  I  purchased  the  property  from  Mrs.  Jones,  and 
when  I  made  the  trade  he  paid  Mr.  Jones  the  notes  in 
goods  and  money,  for  which  I  gave  him  credit.  He 
paid  it  to  and  on  my  order  on  his  debt  to  me.  I  do  not 
owe  C.  A.  Jones  anything  now.  It  has  been  four  or 
five  years  since  he  was  fully  paid  up  and  all  the  notes 
taken  up.  I  purchased  the  house  and  lot,  made  trade 
myself,  had  bond  made  to  me, gave  notes  and  paid  them  as 
above  recited,  paid  with  money  received  from  my  father ; 
and  the  title  is  certainly  in  me,  as  my  husband  paid  as 
above  recited  at  my  direction  on  his  debt  to  me.  My 
father  gave  me  $800.  I  loaned  it  to  my  husband  to  use 
in  his  business,  and  when  I  purchased  this  property  he 
paid  the  notes  at  my  order  to  Mr.  and  Mrs.  Jones  on  his 
debt  to  me,  for  which  I  gave  him  credit.  I  had  no  in- 
come and  was  engaged  in  no  business.  I  paid  some  of 
the  money  myself  to  Mrs.  Jones  on  the  notes,  and  also 
sent  her  a  good  many  goods  that  she  ordered  through 
me ;  the  balance  was  paid,  as  above  answered,  through 
my  husband.  New  did  not  purchase  the  house  and  lot 
nor  did  he  give  his  notes  for  the  same.     A  portion  of 


Digitized  by  VjOOQlC 


438  New  v.  Driver.  [89  Qa. 

the  debt  as  above  set  forth,  was  paid  out  of  the  grocery 
which  New  was  running,  upon  my  order  and  through 
me  by  my  husband  as  a  payment  to  me.  I  never  had  a 
conversation  w.ith  M.  M.  Mason  about  the  matter  at  all 
July  24, 1890. 

C.  A.  Jones  testified  :  I  know  the  claimant  bought  the 
house  and  lot,  because  I  sold  it  to  her.  The  notes  were 
made  payable  to  my  wife  because  I  gave  her  the  money 
that  was  to  be  realized  from  tlie  sale  of  the  property. 
She  died  September  18,  1885.  All  of  the  purchase 
money  for  the  property  has  been  paid.  L.  H.  New  paid 
a  part  of  it,  and  claimant  paid  a  part.  About  $10  was 
paid  in  cash  at  the  time  the  trad^  was  made.  L.  H.  New 
was  then  selling  whiskey.  He  was  not  in  business  with 
any  one,  so  far  as  I  know.  I  do  not  remember  what 
part  of  the  purchase  price  of  the  property  was  paid  in 
money,  but  most  of  it  was  so  paid ;  some  of  the  pay- 
ments were  made  to  me,  but  I  do  not  remember  the  times, 
except  the  last  payment  of  $52,  which  was  in  December, 
1889,  and  the  first  payment  of  $10.  Only  a  small 
amount  was  paid  to  me  through  W.  L.  Tumlin,  and  I 
do  not  remember  what  that  was.  It  is  not  true  that  sev- 
eral hundred  dollars  of  the  price  was  paid  in  merchan- 
dise or  goods  from  L.  H.  New's  store.  New  was  in  busi- 
ness with  Darnell  at  the  time  all  of  the  goods  taken  on 
the  debt  were  purchased  from  the  store.  Three  pay- 
ments were  made  direct  to  me  ;  the  first  payment  of  $10, 
the  payment  through  W.  L.  Tumlin  and  the  last  pay- 
ment of  $52.  I  do  not  remember  what  amount  had  been 
paid  up  to  September  18,  1885,  but  all  had  been  paid  ex- 
cept about  $100.  I  received  the  last  payment  on  the 
purchase  price  of  the  house  and  lot  about  the  last  of  De- 
cember, 1885.  Q.  R.  Hutchins  testified  that  latein  1884, 
or  early  in  1885,  L.  H.  New  was  in  business  by  himself; 
that  he  bought  out  M.  C.  Kay  and  ran  the  business 
alone  ;  that  he  and  Kay  were  together  awhile  ;  that  he 
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did  not  continue  by  himself  very  long,  but  went  into 
business  with  Darnell,  and  at  that  time  had  a  nice  set  of 
bar  fixtures,  stock  of  whiskeys,  etc.,  worth  $300  or  $400. 
The  plaintiff  introduced  W.  L.  Tumlin,  who  testified 
that  late  in  1886,  or  early  in  1886,  C.  A.  Jones  brought 
to  him  a  note  signed  by  L.  H.  ITew,  and  wanted  to  trade 
it  to  him ;  it  was  for  the  purchase  money  of  the  property 
in  dispute,  and  amounted  to  $98  or  $100  principal  and 
interest ;  paid  Jones  some  money  and  settled  an  account 
against  him  in  the  transaction ;  the  notes  in  evidence 
looked  like  the  note  Jones  traded  him.  M.  M.  Mason 
testified :  Just  after  July  term,  1889,  of  Haralson  superior 
court,  claimant  said  at  his  house  that  the  way  she  claimed 
the  house  and  lot  was,  that  defendant  worked  her  father's 
land  four  years  and  did  not  make  anything  and  she 
charged  him  $400  on  that  account,  and  then  she  charged 
him  $400  while  living  on  the  Air  Line  railroad  when 
he  lost  what  he  made  then.  Heard  her  say  the  same 
thing  in  substance  three  or  four  times.  Her  father  had 
a  good  deal  of  property  consisting  of  stock,  lands,  mules 
and  occasionally  some  money;  was  a  good  liver;  had 
some  eight  children  living  and  more  dead  who  left  heirs. 
Never  heard  claimant  say  anything  about  the  property 
levied  on  being  hers  until  it  was  levied  on,  though  he 
lived  close  to  her  for  some  time.  Darnell  testified  :  In 
1885,  went  into  business  with  defendant  New,  who  did 
not  have  more  than  $100  worth  of  stock,  nor  did  he  put 
in  any  other  stock,  except  $10  or  $15  worth  of  goods 
while  they  were  in  business  together.  C.  A.  Jones  traded  a 
good  deal  with  them.  Jones  and  New  had  a  settlement  of 
Jones'  account,  and  some  notes.  New  paid  some  money 
and  settled  Jones'  account,  and  it  all  amounted  to  about 
$850.  This  was  credited  to  Jones  and  charged  to  de- 
fendant on  their  books.  Bevis  (the  witness  to  the  bond 
for  title)  was  clerking  for  them  at  that  time  ^nd  kept  their 
books.     Late  in  1885  or  early  in  1886,  their  business  was 
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burned  out.  Claimant  had  no  interest  in  the  store. 
A.  J.  Head  testified  that  L.  H.  New  was  in  business  by 
himself  but  a  short  while  in  the  winter  of  1884  or  early 
in  1885,  having  bought  out  Kay,  and  in  a  short  while 
he  and  Darnell  went  in  together,  defendant  then  having 
not  more  than  $100  worth  of  stock  and  bar  fixtures. 
The  tax  books  were  introduced  to  show  that  the  claim- 
ant returned  no  property  in  1884  or  1885. 

Tne  special  grounds  for  new  trial  are  as  follows: 

1.  The  court  overruled  the  claimant's  objections  to 
the  testimony  of  Tumlin,  that  C.  A.  Jones  brought  to 
him  a  note  signed  by  L.  H.  New  and  wanted  to  trade  it 
to  him,  it  being  for  the  purchase  money  of  the  house 
and  lot  levied  on,  and  amounting  to  $98  or  $100.  The 
ground  of  objection  was,  that  there  was  higher  and 
better  evidence  of  the  contents  of  the  note,  it  not  being 
shown  that  the  note  testified  about  was  lost  or  destroyed. 

2.  The  court  overruled  the  objection  of  the  claimant 
to  the  execution,  the  ground  of  objection  being  that  it 
was  fully  paid  off  and  settled,  as  evidenced  by  receipt 
thereon  reciting  that  fact. 

3.  The  court  ruled  out  the  following  testimony  of 
C.  A.  Jones:  "At  the  time  the  sale  was  made  and  agreed 
on,  it  was  said  and  understood  that  Mrs.  L.  H.  New's 
money  was  to  pay  for  the  property.  Pending  the  nego- 
tiations and  before  the  trade  was  made,  Mrs.  New  said 
that  she  was  expecting  to  get  some  money  from  her 
father,  and  if  she  got  the  money  she  would  buy  the  prop- 
erty, and  if  she  did  not  get  the  money  from  her  father 
she  would  not  buy  the  property."  Also,  "The  arrange- 
ment was  this:  Mr.  L.  H.  New  was  selling  goods  at  that 
time,  and  my  wife  told  Mrs.  New  that  what  goods  she 
wanted  she  would  get  from  L.  H.  New's  store,  and  that 
the  amount  she  got  in  that  way  could  go  as  a  credit  on 
the  notes,  it  l»eing  understood  by  and  between  my  wife, 
myself,  L.  H.  New  and  Mrs.  L.  H.  New,  that  said  L.  H. 
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New  was  to  use  his  wife's  money  in  his  business  until 
Mrs.  New's  notes  became  due,  said  L.  H.  New  having 
stated  to  us  that  he  was  using  his  wife's  money.  L.  H. 
New  told  me  be  was  using  his  wife's  money  in  his  busi- 
ness, but  I  do  not  remember  the  exact  date.  I  do  not 
know  that  he  ever  told  me  this  but  the  one  time." 

4.  The  court  charged:  "If  the  property  was  bought 
and  paid  for  by  the  defendant  in  ji.  fa.^  or  was  bought 
by  any  other  person  and  paid  for  by  the  money  or 
property  of  defendant  and  the  title  was  made  to  the 
wife,  then  you  would  be  authorized  to  find  the  property 
subject,  provided  you  should  find  either  that  it  was  to 
delay  or  defraud  the  creditors  of  L.  H.  New,  or  if  it  was 
a  voluntary  conveyance  made  by  New  at  a  time  when 
he  was  insolvent.  If  New  owed  debts  and  was  insolvent 
at  the  time  of  this  transaction,  he  would  have  no  right 
to  defeat  his  creditors  by  conveying  property  to  his 
wife,  or  by  paying  for  property  and  having  it  conveyed 
to  his  wife." 

5.  The  court  ruled  that  the  plaintiff  was  entitled  to 
the  opening  and  conclusion,  over  claimant's  objection. 

W".  F.  Brown,  for  claimant. 
No  appearance  contra. 


Langmade,  administrator,  v,  Hamilton  et  al. 

1.  To  maintain  a  bill  in  a  court  of  equity  to  set  aside  and  vacate  an 
order  of  the  court  of  ordinary  granting  administration  upon  a 
decedent's  estate,  it  is  not  sufficient  to  allege  that  the  decedent, 
at  the  time  of  his  death,  was  not  a  resident  of  Mie  county  in  which 
the  administration  was  granted.  This  allegation  would  not  show 
affirmatively  that  the  ordinary  of  that  county  had  no  jurisdiction, 
inasmuch  as  the  decedent  may  have  been  a  non-resident  of  the 
State,  and  may  have  left  property  or  effects  in  the  county  in 
which  administration  was  granted,  so  as  to  invest  the  ordinary  of 
that  county  with  jurisdiction.  The  court  of  ordinary  being  one  of 
general  jurisdiction,  every  presumption  in  favor  of  its  jurisdic- 
tion is  to  be  made  until  the  want  of  jurisdiction  appears. 


89     441 
129     679 


Digitized  by  VjOOQIC 


442  Langmadb  v.  Hamilton.  [89  Qsl. 

2.  As  it  is  immaterial,  on  the  question  of  jurisdiction  to  grant  letters 
of  administration,  in  what  county  the  decedent  died,  it  is  no  cause 
for  setting  aside  a  grant  of  administration  that  the  applicant 
falsely  represented  to  the  ordinary,  in  his  application  for  letters, 
that  the  intestate  died  in  the  county  in  which  the  letters  were 
applied  for  and  granted. 

3.  There  heing  no  equity  in  the  hill  as  to  the  attack  made  upon  the 
title  of  the  administrator,  and  there  heing  no  other  question 
raised  hroad  enough  to  connect  the  complainants  with  all  the  de- 
fendants on  one  and  the  same  issue,  the  hill,  as  it  stands,  is  mul- 
tifarious, and  the  demurrer  thereto  should  have  been  sustained. 
Juneis,  18W.   By  two  JtwtioM.  Judgment  reversed. 

Equity.  Jurisdiction.  Ordinary.  Administration. 
Title.  Before  Judge  Jakes.  Haralson  superior  court. 
July  term,  1891. 

The  exception  is  to  the  overruling  of  the  demurrer  of 
the  defendants  to  the  bill  of  William  and  G.  R.  Hamil- 
ton, which  alleged,  in  brief:  Orators  are  the  true  and 
lawful  owners  of  certain  described  land  in  Haralson 
county,  which  has  been  in  their  legally  acquired,  quiet, 
peaceable  and  uninterrupted  possession  for  a  number  of 
years,  and  of  those  under  whom  they  claim,  by  deeds 
of  conveyance,  having  paid  all  taxes  thereon  for  more 
than  twenty  years,  no  other  person  ever  having  returned 
the  same  for  taxation  or  paid  any  tax  thereon,  or  in  any 
way  asserted  or  claimed  title  thereto  adverse  to  orators 
or  those  under  whom  they  hold.  This  land  was  drawn 
by  William  Beck,  illegitimate,  of  Tyson  district,  Wash- 
ington county,  in  1827,  and  granted  to  him  in  1838. 
It  had  little  or  no  market  value  until  the  town  of  Tal- 
lapoosa was  located  thereon  about  1882  or  1883 ;  and 
by  reason  of  tfhe  building  of  the  Georgia  Pacific  rail- 
road through  it,  and  by  the  inducements  offered  by 
orators  to  secure  the  location  of  the  town,  they  were 
enabled  to  sell  about  twenty-five  acres  for  building  pur- 
poses, receiving  reasonably  fine  prices  and  making  war- 
ranty deeds.  In  1884,  after  the  vendees  had  erected 
many  buildings,  etc.,  of  the  probable  value  of  $10,000, 
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E.  S.  Langmade,  of  Washington  county,  for  the  purpose 
of  defrauding  orators  and  those  to  whom  they  had  sold, 
and  for  speculative  purposes,  filed  in  the  court  of  ordi- 
nary in  Washington  county  his  application  to  be  ap- 
pointed administrator  of  William  Beck,  reciting  in  his 
petition  that  Beck  died  in  that  county.     Orators  had  no 
notice  that  Langmade  was  expecting  to  claim  or  recover 
the  land  as  administrator  of  Beck,  until  long  after  his 
appointment.     There  being  no  objection  to  the  grant  of 
the  letters  of  administration,  the  order  of  appointment 
was  passed,  as  a  matter  of  course,  and  without   any 
evidence  as  to  any  matter  alleged  in  the  petition  ;  and 
letters   ol    administration    issued    to   Langmade.      In 
November,  1884,  he  brought  complaint  for  land  in  Har- 
alson superior  court,  against  Tuggle  and  thirteen  others, 
to  recover  the  town  lots  theretofore  sold  by  orators, 
suits  being  filed  against  each  of  said  parties  separately. 
Orators  have  made  to  these  defendants  warranty  deeds 
to  the  lots  for  which  the  suits  were  brought.     At  the 
July  term,  1886,  the  suit  against  Tuggle  being  on  trial, 
J.  E.  Henley,  to  whom  orators  had  sold  the  land  then 
sued  for,  and  who  really  claimed  and  owned  it,  and 
orators,  were,  on  their  motion,  made  parties  defendant. 
The  case  was  tried  and  a  verdict  returned  for  the  plain- 
tift*,  giving  him  J825,  besides  interest  and  costs,  to  be 
made    from  sale  of   the  property,  and   a  decree   was 
entered  accordingly.     A  new  trial  was  granted  by  the 
judge,  but  this  judgment  was  reversed  by  the  Supreme 
Court.     78    Ga.  770.      At  the   January    term,    1887, 
another  of  the  suits  was  tried  and  resulted  in  a  verdict 
for  the  plaintift'  for  the  premises  in  dispute.     The  de- 
fendants filed  their  motion  for  a  new  trial,  which  motion 
is  pending.   Neither  orators  nor  any  other  persons  whose 
interests  were  to  be  affected  by  the  grant  of  adminis- 
tration in  Washington  county  had  notice  of  the  appli- 
cation.    Langmade  produced  no  evidence  whatever  to 
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the  ordinary  of  the  death  of  William  Beck,  but  falsely 
and  knowingly  alleged  in  his  petition  that  Beck  died  in 
that  county.  In  May,  1887,  he  sold  to  some  of  the 
other  defendants  to  this  bill,  without  any  right  or 
authority  to  do  so,  the  timber  on  a  large  portion  of  the 
land,  and  these  persons  have  proceeded  to  cut  the  same 
to  the  great  damage  of  orators.  Langmade,  as  admin- 
istrator, has  also  applied  to  the  ordinary  of  Washington 
county  for  leave  to  sell  the  land,  which  application  will 
be  granted  unless  restrained.  William  Beck  was  not  a 
resident  of  that  county  at  the  time  of  his  death,  and 
the  judgment  granting  administration  to  Langmade  is 
void.  This  is  a  fact  which  was  unknown  to  orators 
and  to  Tuggle  and  Henley  at  the  time  of  the  trials 
above  mentioned,  and  was  unknown  until  very  recently, 
although  orators,  and  the  other  defendants  and  their  at- 
torneys, had  used  all  reasonable  diligence  to  find  evidence 
of  this  fact,  but  failed  to  do  so  until  a  few  days  since 
(June  1, 1887).  This  would  have  been  a  good  defence 
against  the  suits  brought  by  Langmade ;  and  orators 
pray  that  Tuggle  and  Henley  be  permitted  to  join  in 
this  bill,  and  that  Langmade  and  his  confederates  be 
perpetually  enjoined  from  proceeding  to  collect  or  in 
any  manner  enforce  said  judgment  against  orators  and 
the  other  parties  defendant.  Upon  the  grant  by  the 
ordinary  of  leave  to  sell  the  land  as  applied  for,  orators 
would  be  under  the  necessity  of  filing  claims  to  the 
land  at  the  administrator's  sale,  which  claims  they  be- 
lieve would  be  ignored  by  Langmade,  and  the  land 
forced  to  sale  by  him,  all  of  which  would  involve  ora- 
tors in  additional  suits ;  and  for  the  purpose  of  avoiding 
such  complications  and  multiplicity  of  suits,  and  be- 
cause they  have  no  adequate  remedy  at  law,  they  pray 
for  injunction  against  further  proceeding  with  the  appli- 
cation for  leave  to  sell,  and  from  the  further  prosecution 
of  the  suits  brought  by  Langmade,  and  that  they  be 
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consolidated  and  disposed  of  by  this  bill.  Orators  fur- 
ther pray  that  the  letters  of  administration  be  declared 
void,  and  that  general  relief  and  subpoena  be  granted. 
This  bill  was  against  Langmade,  administrator,  the 
ordinary  of  Washington  county,  and  the  persons  to 
whom  Langmade  was  alleged  to  have  made  sales.  The 
grounds  of  demurrer  were :  No  equity ;  adequate  com- 
mon law  remedy ;  multifariousness ;  nrisjoinder  of  par- 
ties defendant  and  complainant;  the  question  touching 
the  revocation  of  the  letters  of  administration  because 
William  Beck  did  not  die  in  Washington  county,  can 
be  made  only  before  the  court  of  ordinary  of  that  county 
in  a  proper  case. 

W.  F.  Brown,  A.  J.  Head,  and  Lloyd  Thomas,  for 
plaintiff  in  error. 

J.  M.  McBridb  and  P.  H.  Brewster,  contra. 


BoHANNON  V.  The  State. 

When  the  sole  question  in  a  criminal  case  is  the  credibility  of  the 
witnesses,  the  evidence  being  in  direct  conflict,  the  Supreme 
Court  has  no  duty  to  perform  except  to  affirm  the  judgment. 
June  16, 1898.    By  two  Justices.  Judgment  affirmed. 

Criminal  law.  Evidence.  Before  Judge  Richard  H. 
Clark.     Douglas  superior  court.    July  term,  1891. 

Conviction  of  gaming ;  exception  to  the  overruling  of 
motion  for  a  new  trial.  The  only  grounds  of  the  mo- 
tion are,  that  the  verdict  was  contrary  to  law  and  evi- 
dence. The  indictment  was  against  James  Bohannon, 
Jack  Deavors  and  Dad  Mitchell,  and  it  charged  that 
they  did  play  and  [bet]  for  money  at  a  game  of  cards. 
There  was  but  one  witness  for  the  State,  Thomas  J.  Blair, 
who  testified  that  he  found  the  three  defendants  indicted 
and  another  negro  sitting  around  a  cloth  spread  on  the 
ground,  playing  cards;  on  each  corner  of  the  cloth  lay 
a  quarter  of  a  dollar;  they  all  engaged  in  the  playing 
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of.  the  cards,  and  when  they  finished  a  game  some  one 
of  the  four  would  take  all  the  four  quarters  up;  this 
was  repeated  several  times.  Two  witnesses,  Alex. 
Garrett  and  Jack  Deavors,  gave  testimony  for  the  de- 
fendant in  direct  conflict  with  that  for  the  State,  and  the 
defendant  stated  that  he  never  played  cards  with  the 
parties  named  at  any  time  or  place. 

W.  A.  James,  for  plaintiff'  in  error. 
J.  S.  Candlbe,  solicitor-general,  contra. 
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Garrett  v.  The  State.    Hollis  v.  The  State. 

1.  When,  by  reason  of  failure  to  hold  an  annual  charter  election,  the 
members  of  the  municipal  government  of  an  incorporated  town, 
including  the  marshal,  continue  to  hold  their  offices  and  exercise 
the  powers  incident  thereto  during  the  year  succeeding  that  for 
which  they  were  elected  or  appointed,  they  are  officers  de  facto, 
if  not  dejurtf  and  are  under  the  same  protection  of  law  in  the 
exercise  of  their  functions  as  if  there  had  been  no  failure  to  comply 
with  the  charter  and  they  had  been  duly  re-elected  or  reappointed. 

2.  The  marshal  of  an  incorporated  town  may  arrest  disorderly  per- 
sons, and  may  deputize  or  call  to  his  assistance  any  citizen  to  aid 
him  in  so  doing  Any  use  of  violence  by  such  persons  in  resist- 
ance of  the  arrest  will  be  unlawful.  If  such  persons  act  in  con- 
cert in  making  resistance,  and  one  of  them,  with  the  consent  and 
approbation  of  the  others,  attempts  to  kill  the  marshal  or  his 
assistant  by  using  a  weapon  likely  to  produce  death,  all  of  the 
rioters  may  be  guilty  as  principals  pf  an  assault  with  intent  to 
murder. 

3.  The  evidence  was  sufficient  to  uphold  "  a  consent  verdict  of  guilty  " 
in  each  of  these  cases,  and  there  was  no  error  in  denying  a  new 
trial.  Judgment  affirmed, 
June  15, 1892.    By  two  Justices. 

Criminal  law.  Assault  with  intent  to  murder.  Mu- 
nicipal corporations.  Officers.  Arrest.  Before  Judge 
Richard  H.  Clark.  Douglas  superior  court.  July  term, 
1891. 

Indictments  were  found  against  Dock  Bohannon, 
James  Bohannon,  Alex.  Garrett  and  James  HoUie,  for 
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assault  with  intent  to  mnrder  Caldwell,  who  was  acting 
as  marshal  of  the  town  of  Lithia  Springs,  and  Bowden, 
who  was  assisting  him  to  arrest  the  defendants.     In  the 
indictment  as  to  Caldwell  the  first  count  charged  all  four 
defendants   alike,  and  the  second   count   charged   the 
Bohannons  with  being  the  principal  actors  and  perpe- 
trators, and  Garrett  and  Hollis  with  being  present  aid- 
ing and  abetting.     In  the  indictment  as  to  Bowden  the 
first  count  charged  all  four  defendants  alike,  and  the 
second  count  charged  Garrett  and  Hollis  with  being  the 
principal  actors  and  perpetrators,  and  the  Bohannons 
with  being  present  aiding  and  abetting.     The  defendants 
were  tried  separately.     Verdicts  of  guilty  were  rendered 
as  to  the  Bohannons ;  in  each  of  the  other  two  cases 
"a  consent  verdict  of   guilty"  was  rendered,  the  evi- 
dence in  all  the  cases  being  the  same. .   It  was  shown  that 
all  four  of  the  defendants  engaged  in  cursing,  threats 
and   other  riotous   conduct   towards  one   Yarbrough, 
in  the  town  of  Lithia  Springs,  and  when  Caldwell  at- 
tempted to  arrest  them,  with  the  assistance  of  Bowden 
whom  he  had  summoned  for  the  purpose,  all  four  de- 
fendants refused  to  be  arrested  and  violently  resisted; 
one  of  the  Bohannons  fired  his  pistol  at  Bowden,  the 
other  Bohannon  stabbed  Caldwell  in  the  neck  and  body; 
Garrett  threw  Bowden  to  the  ground  and  held  him  while 
Hollis  struck  him  behind  the  ear.     It  did  not  appear 
that  either  Garrett  or  Hollis  had  or  used  a  weapon,  and 
it  was  insisted  on  their  behalf  that  they  could  not,  there- 
fore, be  guilty  of  assault  with  intent  to  murder.    Caldwell 
was  the  marshal  of  the  town  for  the  year  1890,  and  was 
holding  over.     Instead  of  holding  an  election  in  No- 
vember, 1890,  at  Lithia  Springs,  for  mayor,  marshal  and 
council  for  1891,  the  mayor  and  council  postponed  the 
election.     There  was  no  re-election,  and  no  time  specified 
when  the  term  should  expire.     L.  W.  James,  a  candidate 
for  mayor,  was  there  on  the  day  the  election  was  to  have 
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been  held,  with  his  twenty  or  thirty  voters,  when  Dr. 
Garrett,  the  mayor,  told  him  the  election  had  been  post- 
poned until  after  Christmas,  and  in  January  he  told  him 
they  had  decided  not  to  have  an  election  until  the  next 
November. 

The  court  charged :  "  There  are  principles  of  law, 
gentlemen,  involved  in  this  case  that  I  must  charge  you 
upon,  arising  out  of  the  assumed  or  real  official  charac- 
ter in  which  Mr.  Caldwell  acted.  In  the  first  place, 
then,  if  you  believe  that  Mr.  Caldwell  was  once  chosen 
the  marshal  of  the  village  of  Lithia  Springs,  and  that 
he  was  not  superseded  by  the  election  of  any  one  else, 
under  our  law  he  still  continued  to  be  the  marshal,  and 
had  the  right  to  exercise  all  the  functions  of  marshal. 
One  of  the  functions  of  a  marshal  of  an  incorporated 
town  is  to  arrest  persons  who  violate  the  ordinances  of 
the  city,  or  who  violate  the  laws  of  the  State ;  to  arrest 
them  in  the  first  instance  and  immediatdy  without  war- 
rant. Now  do  you  believe  that  Mr.  Caldwell  was  once 
elected  the  marshal  of  the  town,  and  that  nobody  has 
ever  superseded  him,  and  that  upon  the  night  in  ques- 
tion he  was  exercising  the  functions  of  that  position  ? 
If  you  believe  so,  then  you  must  concede  to  him  the 
proper  acting  in  that  character.  In  the  next  place, 
gentlemen  of  the  jury,  while  he  was  acting  in  that 
capacity,  do  you  believe  that  he  made  an  eflfort  in  good 
faith  to  arrest  certain  persons,  and  that  this  defendant 
was  among  the  number  who  were  behaving  disorderly 
within  the  limits  of  the  town  ?  If  those  things  you 
should  believe,  then  whoever  he  arrested  should  quietly 
submit  to  his  arrest,  because,  if  he  makes  an  illegal 
arrest,  the  person  so  illegally  arrested  has  his  remedy 
against  him  for  that  illegal  arrest,  and  then  it  is  the 
duty  of  the  person  arrested  under  such  circumstances 
to  submit  to  such  arrest.  If  they  resist  the  arrest, 
then  the  marshal  has  the  right  to  repel  force  with  force, 
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that  is,  if  such  party  uses  force,  he  is  entitled   to  use 
such  force  as  is  necessary  to  overcome  the  force  that  they 
use ;  ^tnd  hence,  if  you  believe  that  the  marshal  used 
force  in  the  exercise  of  his  duty,  and  that  the  defend- 
ant was  the  cause  of  his  having  to  use  that  force,  why 
then  that  would  not  be  charged  against  him  as  an  ex- 
cuse for  any  violence  that  they  have  committed  upon 
him,  or  the  person  who  assisted  him  in  the  arrest.     I 
should   say  here  that  the   marshal   not   only  has   the 
powers  that  I  have  stated  to  you,  but  he  has  the  right 
to  call  on  any  citizen,  if  the  occasion  requires  it,  to  aid 
him,  and  that  citizen  or  citizens  have  the  same  right 
that  he  has.     He  is  acting  as  though  he  were  another 
marshal.     It  is  necessary  then,  gentlemen  of  the  jury, 
that  I  should  charge  you  upon  the  law  of  arrest.     If  a 
marshal  in  a  town  proceed  to  make  an  arrest  for  dis- 
orderly conduct,  the  person  or  persons  whom  he  arrests 
must  submit  to  the  arrest,  because  he  is  a  lawful  officer 
and  he  has  the  right  to  arrest  for  such  offences  against 
the  municipality  or  the  ordinance  of  the  municipality. 
K  then,  when  he  makes  that  arrest,  the  person  he  arrests 
resists  him,  he  has  the  right  then  to  use  such  force  as  is 
necessary  to  put  down  the  force  that  is  used  in   the 
resistance;  and  hence,  if  you  believe  in  this  case  that 
Caldwell,  as  the   marshal  of   the   town,  proceeded  to 
arrest  Dock  Bohannon,  and  this  defendant  and  others 
for  disorderly  conduct,  they  would  be,  in  the  law,  com- 
pelled to  yield  to  that  arrest,  and  if  they  resisted  that 
arrest  by  violence,  then  the  officer  would  be  allowed  to 
use  what   force  was  necessary  to  put  down  the  force 
that  was  used  against  him.     Therefore  you  must  look 
to  the  testimony  and    see  how    all  this   matter  came 
about,  and  whether  this  defendant,  with  Dock  Bohan- 
non and  others,  was  forcibly  resisting  a   lawful  arrest 
upon    the   part   of   the  marshal."      This  charge   was 
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alleged  to  be  not  law,  but  if  so,  not  applicable  to  the 
facts  of  this  case,  because  Caldwell  was  not  a  marshal. 
The  court  refused  to  charge  as  requested :  "  The 
marshal  of  a  town  has  no  right  to  abuse  a  man  while 
arresting  him,  nor  after  he  has  been  arrested  has  he  a 
right  to  abuse  him.  And  further,  a  man  would  have 
a  right  to  defend  himself  against  an  unlawful  assault 
made  by  an  officer  on  him,  the  same  as  he  would  any 
other  person.  I  further  charge  you  that  if  the  term  of 
office  of  the  mayor  and  council  of  Salt  Springs  had 
expired,  and  there  is  no  provision  in  their  charter  to 
continue  them  in  office  until  their  successors  are  elected 
and  qualified,  and  the  marshal  was  elected  by  this  coun- 
cil, then  his  term  would  expire  with  their  term,  and  he 
could  not  claim  any  protection  of  law  as  such  officer 
after  his  term  had  expired.  I  further  charge  you,  gen- 
tlemen of  the  jury,  that  if  you  believe  from  the  evi- 
dence  that  the  mayor  and  council  of  Salt  Springs 
postponed  the  election  which  the  law  required  should 
be  held  on  the  2d  Wednesday  in  November,  1890, 
and  would  not  allow  an  election  to  be  held  on  that 
day  as  the  law  provided,  and  endeavored  thereby  to 
continue  themselves  in  office,  that  such  an  act  would 
be  unconstitutional,  illegal,  void,  and  unauthorized 
usurpation  of  power,  which  no  person  would  be  bound 
to  respect;  they  would  have  no  authority  in  law  to 
exercise  the  functions  of  those  offices  after  their  term 
had  expired,  and  the  offices  would  be  vacant.  An 
officer  under  our  system  of  government  cannot  prolong 
his  term  of  office  by  his  own  act,  and  an  attempt  to 
do  so  is  void  from  the  beginning.  And  I  charge  fur- 
ther, that  a  marshal  elected  by  such  a  mayor  and  council 
could  not  hold  on  to  his  office  after  their  term  had 
expired,  and  they  had  made  such  unlawful  attempt  to 
continue  themselves  in  office.  He  would  cease  to  be  an 
officer  when  they  did,  because  he  derived  all  his  power 
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from  them,  and  when  they  ceased  to  exist  as  a  mayor  and 
council,  all  the  power  and  authority  given  him  hy  them 
would  cease  also.  And  I  charge  you  further,  if  he 
should  attempt  to  arrest  any  person  after  his  authority 
to  do  so  had  ceased,  he  would  not  be  entitled  to  do  so, 
would  not  be  under  the  protection  of  the  law  any  more 
than  any  other  private  citizen,  and  a  person  he  attempted 
to  arrest  would  have  a  right  to  resist  him  under  similar 
circumstances.  He  would  have  a  right  to  resist  any 
other  private  citizen,  and  in  this  case,  if  Mr.  Caldwell  at- 
tempted to  make  an  arrest  under  circumstances  as  before 
stated,  the  defendant  would  have  had  the  right  to  resist 
him  to  such  an  extent  as  was  necessary  to  compel  him 
to  desist  from  his  unlawful  undertaking,  and  if  he  did 
no  more  than  that,  you  could  not  find  him  guilty." 

There  were  also  the  general  grounds  for  new  trial,  that 
the  verdict  was  contrary  to  law  and  evidence.  The  mo- 
tion was  overruled,  and  the  defendants  excepted. 

W.  A.  James,  for  plaintiffs  in  error. 

John  S.  Candler,  solicitor-general,  contra. 


Dock  Bohannon  v.  State.    James  Bohannon  v.  State. 

The  legal  questions  involved  in  these  cases  are  ruled  by  Hic^lis  v.  The 
State  and  Oarrett  v.  The  State,  just  decided.  The  facts  in  evidence 
warranted  the  verdict,  and  there  was  no  error  in  denying  a  new 
trial.  Judgment  affirmed. 

June  15, 1802.    By  two  Justices. 

For  report  see  the  preceding  case. 


Obdartown  v.  Freeman.  8%  4511 

109   26fl| 

1.  A  motion  to  dismiss  an  action  for  insufficiency  of  the  declaration  usiOM 
is  in  the  nature  of  a  general  demurrer,  and  its  denial  is  matter  for 
direct  exception  and  not  ground  for  a  new  trial. 

2.  There  being  no  complaint  of  the  charge  of  the  court,  the  pre- 
sumption is  that  all  the  law  applicable  to  the  case  was  correctly 
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charged.  And  there  being  some  evidence  to  support  the  verdict, 
and  the  presiding  judge  having  approved  the  finding  by  refusing 
to  grant  a  new  trial,  thib  court,  although  not  fully  satisfied  with 
the  verdict,  will  decline  to  interfere. 
8.  It  is  manifest  from  the  record  that  the  newly  discovered  evidence 
might  have  been  discovered  before  the  trial  by  the  use  of  due 
diligence.  Judgment  affirmed, 

June  17,  lfi82.    By  two  Jiutices. 

Practice.  Evidence.  New  trial.  Streets.  Before 
Judge  Janes.  Polk  superior  court.  August  adjourned 
term,  1891. 

Freeman  sued  the  town,  its  mayor,  council  and  re- 
corder, for  damages  because  of  injuries  to  his  wife, 
alleged  to  have  been  sustained  by  the  giving  way  of  a 
bridge  over  which  he  was  driving,  which  bridge  was 
alleged  to  have  been  upon  a  street  of  said  town.  He 
obtained  a  verdict  for  $1,000.  A  motion  for  a  new  trial 
was  made,  and  was  overruled  upon  condition  that  plain- 
tiff would  write  off  from  the  verdict  and  judgment  $200, 
which  was  done.     Defendant  excepted. 

Upon  the  trial  there  was  evidence  that  the  street  or 
alley  in  question  was  used  to  a  considerable  extent  as  a 
street,  or  road,  or  alley;  that  one  witness  had  called  on 
the  mayor,  marshal  or  street  commissioner  to  work  it 
so  that  people  could  travel  it;  that  they  refused  to  do  so 
or  did  not  do  so;  that  the  street  or  alley  had  been  open 
for  a  number  of  years,  but  the  witness  did  not  know 
whether  it  was  opened  by  the  city,  or  whether  it  was  a 
private  way  opened  by  the  citizens  living  along  there; 
that  he  did  not  know  of  the  town  ever  having  worked 
or  assumed  any  control  over  the  street,  and  did  not 
know  who  built  the  bridge,  which  from  its  appearance 
had  been  built  five  years.  The  trial  occurred  in  Sep- 
tember, 1891,  and  the  injury  occurred  in  December, 
1889*  There  was  also  evidence  by  another  witness  that 
he  did  not  know  who  opened  the  street  or  alley  and  did 
not  know  of  the  city  ever  taking  charge  of  it  or  working 
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it.  Powell,  who  was  marshal  of  the  city  in  1887,  testi- 
fied that  the  citizens  living  along  this  street  or  alley- 
got  after  him  to  work  out  this  alley;  that  he  was  work- 
ing over  in  that  part  of  the  town  and  took  the  hands  of 
the  city  and  did  some  work  on  this  alley,  filling  up  holes 
and  gullies  so  that  they  could  travel  it;  and  that  his 
recollection  was  that  he  had  authority  from  the  council 
to  do  the  work.  Also,  by  witnesses  for  the  defendant, 
that  application  had  been  made  to  the  mayor  during 
1889  and  1890,  by  people  living  on  the  street  in  question, 
to  have  it  worked  out,  but  that  he  refused  to  do  so 
because  it  was  not  a  street  that  had  been  opened  by  the 
city,  nor  recognized  by  the  city  at  all,  but  only  a  private 
way  used  by  the  few  people  living  along  there,  and  was 
recognized  as  nothing  else  by  the  city;  that  it  was  a  very 
narrow  alley,  and  the  people  refused  to  set  their  fences 
back  and  give  land  enough  for  a  street,  and  the  council 
refused  to  have  anything  to  do  with  it;  that  he  did  not 
know  by  whom  the  street  or  alley  was  opened.  There 
was  similar  testimony  from  the  person  who  was  street 
commissioner  during  1889  and  1890,  by  Richardson 
who  was  mayor  during  1884  and  1885,  by  the  recorder 
for  1889  and  1890,  and  by  other  oflicials  of  Cedartown. 
Rinhardson  further  testified  that  R.  R.  Thompson  ap- 
plied to  him  to  have  this  alley  worked  and  extended  on 
through  his,  Thompson's  property,  who  claimed  that  this 
alley  was  his  private  property,  and  witness  refused  to 
have  the  alley  worked,  for  the  reason  that  it  was  not  a 
street  owned  by  the  city  or  one  that  had  been  opened  or 
accepted  by  the  city,  etc.  The  person  who  was  street 
commissioner  during  1889  and  1890,  testified  that  he  did 
not  remember  having  given  Powell  authority  to  build 
the  bridge,  but  would  not  say  that  he  did  not;  and  that 
when  Freeman  claimed  damages  of  the  city  he,  the  wit- 
ness, went  and  put  in  plank,  and  that  he  thought  it 
cheaper  to  do  that  than  defend  another  damage  suit. 
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The  grounds  for  a  new  trial  were: 

1.  Verdict  contrary  to  law,  evidence,  etc. 

2.  Error  in  not  sustaining  defendant's  motion  to  dis- 
miss the  suit,  on  the  ground  that  no  cause  of  action  was 
set  out  therein,  there  being  no  allegation  setting  out  how 
and  in  what  way  plaintiff  was  damaged,  and  because 
the  declaration  failed  to  allege  that  defendant  had  notice 
of  the  defect  in  the  bridge,  or  that  it  had  existed  a  suffi- 
cient length  of  time  to  be  constructive  notice.  The 
exceptions  stated  in  the  bill  of  exceptions  are  simply  to 
the  overruling  of  the  motion  for  a  new  trial. 

3.  Newly  discovered  evidence  of  R.  R.  Thompson.  In 
support  of  this  ground  Thompson  made  affidavit  that 
he  owned,  some  years  ago,  the  land  on  one  side  of  the 
alley  in  question,  and  owned  the  ground  occupied  by 
said  alley,  and  that  he  has  never  parted  with  his  title  to 
the  ground  occupied  by  said  alley  and  never  gave  it  to 
the  town,  nor  was  it  ever  condemned  for  a  street  or  alley 
by  the  town  so  far  as  he  knew ;  that  he  made  an  effort 
to  get  Richardson,  when  mayor,  to  take  it  in  as  a  street, 
and  Richardson  conditionally  promised  to  work  deponent 
a  street  out  on  it,  but  never  did  it;  and  that  deponent 
considers  the  street  his.  The  counsel  for  defendant 
made  affidavit  that  he  never  knew  of  the  evidence  of 
Thompson  as  set  out  in  Thompson's  affidavit,  until  the 
trial  of  the  case  had  about  ceased,  and  Thompson  was 
then  out  of  the  city  and  could  not  be  reached  as  a  wit- 
ness; and  that  deponent  had  used  all  due  diligence  in 
looking  up  the  evidence  in  the  case  before  the  trial  and 
failed  to  discover  it.  The  mayor,  recorder,  councilmen 
and  marshal  made  affidavit  that  they  did  not  know  of 
the  evidence  of  Thompson  until  after  the  trial,  and  that 
they  used  all  diligence  in  getting  up  the  evidence  in 
the  case. 

I.  F.  Thompson  and  Irwin  &  Bunn,  for  plaintiff  in 
error. 

Blance  &  NoYES  and  Turner  &  Gross,  contra. 
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The  Atlanta  &  West  Point  Railroad  Co.  v.  Dickerson.    '107  m\ 

1.  In  the  absence  of  a  custom  to  give  signals  for  passengers  to  get 
off,  a  railroad  company  is  not  bound  to  give  any  signal  for  such 
purpose,  after  having  stopped  its  train  and  kept  it  standing  at  the 
station  a  sufficient  time  to  allow  passengers  to  alight  by  the  exer- 
cise of  ordinary  and  reasonable  diligence  on  their  part.  If,  after 
the  allowance  of  such  time,  a  train  moves  off  without  giving  any 
signal,  and  a  passenger  is  then  in  the  act  of  alighting,  none  of  the 
employees  connected  with  the  train  knowing  of  his  delay  or  of  his 
exposed  position,  and  he  is  injured  in  consequence  of  the  move- 
ment of  the  train,  the  company  is  not  liable  for  the  consequences. 

2.  If  a  passenger  voluntarily  leaps  from  the  train  whilst  it  is  in  mo- 
tion and  is  injured  thereby,  he  cannot,  as  a  general  rule,  recover 
of  the  company,  although  the  train  may  not  have  been  stopped  at 
the  station  long  enough  to  afford  reasonable  opportunity  to  get  off 
in  the  usual  way. 

3.  The  court  erred  in  not  granting  a  new  trial.      Judgment  reversed. 
June  17,  ISSiS.    By  two  Justices. 

Railroaas.     Passengers.     Negligence.     Before  Judge 
Freeman.     City  court  of  Newnan.     July  term,  1891. 

The  plaintiflF  sued  the  railroad  company  for  damages, 
alleging  that  he  was  a  passenger  on  its  train  to  a  station 
on  its  road,  and  that  when  the  train  arrived  at  that  sta- 
tion, he  being  in  the  act  of  getting  off*  the  car  and  being 
still  on  the  platform,  the  train  was  suddenly  started  and 
put  in  motion  with  a  jerk,  without  giving  him  sufficient 
time  to  safely  get  off*,  and  without  giving  the  usual 
signal  preparatory  to  starting,  whereby  he  was  thrown 
to  the  ground  and  seriously  injured  without  fault  on 
his  part.  The  evidence  was  conflicting.  There  was  tes- 
timony for  the  plaintiff*  in  support  of  his  allegations ; 
while  the  testimony  for  the  defendant  tended  to  show 
that  the  train  was  stopped  long  enough  for  all  pas- 
sengers to  get  off*  who  wished  to  do  so,  that  the  usual 
signal  for  starting  was  given  by  two  short  blows  of  the 
whistle  or  by  ringing  the  bell,  and  that  the  plaintiff' 
really  jumped  from  the  door  in  the  side  of  the  baggage- 
car,  when  the  train  was  moving  off',  and  shortly  after- 
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wards  stated  that  he  did  so  for  fear  the  train  would 
carry  him  on.  There  was  a  verdict  for  the  plaintiff;  a 
motion  by  the  defendant  for  a  new  trial  was  overruled, 
and  it  excepted.  The  motion  contained  the  grounds 
that  the  verdict  was  contrary  to  law  and  evidence,  and 
several  grounds  which  alleged  that  the  court  erred  in 
the  following  instructions  in  the  charge  to  the  jury : 
"If  the  evidence  shows  that  the  plaintift'  was  a 
passenger  having  paid  his  fare,  and  was  injured  by  the 
failure  of  the  agents  of  defendant  to  exercise  extraordi- 
nary diligence,  then  plaintiflF  would  be  entitled  to  recover. 
Did  the  cars  stop  reasonably  long  for  the  plaintift*  using 
ordinary  diligence  to  alight,  and  was  the  proper  signal 
for  starting  given  before  starting  ?  If  so,  plaintiff*  can- 
not recover.  If  you  find  from  the  evidence  that  the 
cars  stopped  long  enough  for  plaintiff*,  under  the  circum- 
stances surrounding  him  by  using  ordinary  and  reason- 
able diligence,  to  get  off',  and  you  further  find  that  the 
proper  signals  to  start  were  not  given  before  starting 
said  train,  and  you  find  from  the  evidence  that  the 
failure  to  give  proper  signals  did  not  contribute  to  the 
injury,  then  the  plaintiff"  cannot  recover.  If  proper 
signals  were  not  blown  before  starting,  and  by  reason  of 
this  negligence  plaintiff  was  hurt,  he  can  recover.  De- 
fendant further  says  that  plaintiff*  did  not  get  off*  cars  at 
the  door  and  platform,  the  usual  and  only  place  or 
means  provided  for  entering  and  leaving  said  ca^s,  but 
jumped  out  of  the  baggage-car  door.  Well,  gentlemen, 
see  how  this  is.  If  you  find  from  the  evidence  that  the 
contention  of  the  defendant  as  to  this  is  true,  then,  gen- 
tlemen, see  whether  a  man  of  ordinary  prudence  and 
care  would  have  thus  jumped  from  the  car  under  the 
circumstances  then  surrounding  him.  The  law  requires 
of  plaintiff  to  use  ordinary  care  and  prudence  in  alight- 
ing, and  if  he  failed  to  do  this,  he  cannot  recover  if  he 
was  injured  thereby.     The  defendant  contends  that  the 
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plaintiff,  fearing  that  he  would  be  carried  on,  jumped  off 
of  the  cars  while  moving.  What  do  the  facts  show  as 
to  this  ?  If  he  jumped  off,  was  he  in  the  use  of  ordinary 
diligence  to  do  this  ?  If  he  did  not  use  ordinary  dili- 
gence, he  cannot  recover.  K  plaintiff*  used  ordinary 
diligence  to  alight  and  in  fact  had  not  alighted,  and 
while  he  was  in  the  act  of  getting  off*  the  cars  started 
without  giving  signal,  and  by  reason  thereof  he  was 
thrown  from  the  cars  and  injured,  he  is  entitled  to  re- 
cover." 

P.  H.  Brewstbr,  for  plaintiff  in  error. 
BioBY,  Reed  &  Berry,  L.  N.  Meroibr   and  W.  A. 
TuBNBR,  contra. 


The  Central  Railroad  &  Banking  Co.  v.  Bryant.      1 89  457 

|ni    820 

1.  Where  the  suit  is  for  damages  for  the  killing  of  two  mules,  and  a 
prima  facie  cause  of  action  is  established  by  the  plaintiff 's  evidence 
as  to  one  of  them,  the  court  is  not  obliged  to  grant  a  nonsuit  as 
to  the  other,  though  the  evidence  as  to  it  be  iusuflScient. 

2.  Though  the  plaintiff's  evidence  was  not  direct,  but  only  circum- 
Btantial,  as  to  the  fact  that  the  mules  were  killed  by  the  engine  or 
cars  of  the  company,  yet  the  jury  could  have  inferred  that  such 
was  the  fact;  and  there  was  no  error  in  denying  a  nonsuit. 

3.  This  case  is  controlled  in  the  element  of  negligence  by  Oa,  R.  JR. 
V.  Wall,  80  Ga.  202. 

4.  A  husband  cannot  recover  anything  for  the  killing  of  an  animal 
belonging  to  his  wife  worth  $150,  although  it  may  have  been  pro- 
cured by  an  exchange  of  a  similar  animal  belonging  to  her,  with 
the  addition  of  $25  paid  by  him  in  cash  out  of  his  own  means. 

6.  The  court  erred  in  not  granting  a  new  trial.       Jxidgmeni  reversed. 
June  17,  18^2. 

Railroads.  Damages.  Negligence.  Nonsuit.  Hus- 
band and  wife.  Evidence.  Before  Judge  Jenkins. 
Jones  superior  court.     October  term,  1891. 

The  plaintiff  sued  the  railroad  company  for  damages 
from  the  killing  of  two  mules,  and  recovered  a  verdict 
for  $50.     The  defendant  excepted  to  the  overruling  ot 
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its  motion  for  a  nonsuit,  and  of  its  motion  for  a  new 
trial.  The  testimony  of  the  plaintiff  was  as  follows: 
Lost  two  mules  28th  January,  1891;  found  them  on  the 
morning  of  January  29th,  lying  dead  by  the  railroad 
about  eight  or  ten  feet  from  the  track,  one  on  either 
side;  saw  them  the  night  before;  missed  them  the  next 
morning,  and  went  up  the  railroad  and  found  them  as 
stated;  do  not  know  what  killed  them;  did  not 
see  any  sign  of  violence  on  them,  or  marks;  did 
not  examine  them;  they  were  my  mules  and  worth  to 
me  $200,  the  bay  mule  $150,  the  black  $50.  The 
place  where  I  found  them  was  not  on  my  land;  the 
railroad  does  not  run  through  my  land;  it  was  one  and 
one  half  miles  from  my  land.  The  black  mule  I  pur- 
chased about  a  week  before  that,  and  gave  $25  for  it;  it 
was  twelve  or  thirteen  years  old.  I  had  had  the  bay 
mule  about  a  year;  it  was  ten  or  eleven  years  old;  got  it 
at  Bond's  wagon  yard  in  Macon;  traded  for  it  a  colt  that 
belonged  to  my  wife,  and  paid  $25  difference;  it  was 
her  mule.  Saw  them  the  evening  before  at  meal  time; 
fed  them  in  my  pasture,  which  was  a  hundred  acre  field 
enclosed  with  good  ordinary  fence.  It  was  cold  rainy 
weather.  Had  six  mules  and  no  sufficient  stables  for  all 
my  stock,  and  turned  these  out  in  pasture.  The  black 
mule  was  not  worth  any  more  when  killed  than  when  I 
bought  it.  They  were  lying  four  or  five  feet  from  the 
ends  of  the  ties;  it  was  on  an  embankment  three  or  four 
feet  high,  where  road  comes  out  of  a  cut  on  a  curve. 
The  mules  had  pushed  down  the  fence  and  got  out  of 
the  pasture;  they  had  got  out  before;  one  of  them  was 
bad  about  jumping  fences  and  getting  out.  Made  no 
written  demand  before  suing. 

The  testimony  for  the  defendant  tended  to  show  that 
the  killing  of  the  mules  was  an  unavoidable  accident. 

The  grounds  for  nonsuit  were,  that  as  to  the  bay  mule 
the  case  should  be  dismissed  because  it  appeared  not  to 
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be  the  plaintiff's  property;  and  that  the  teetimony  failed 
to  show  that  the  mules  had  been  killed  by  the  defend- 
ant's cars. 

The  grounds  for  new  trial,  in  addition  to  those  alleg- 
ing that  the  verdict  is  contrary  to  law  and  evidence, are: 
The  court  refused  to  permit  the  engineer  to  answer  the 
question,  "What  could  you  have  done  with  the  appliances 
at  hand  on  the  engine,  after  discovering  the  mules,  that 
would  have  prevented  the  striking  of  them?"  The 
court  charged  the  jury,  that  if  the  plaintiff  swapped  a 
colt  belonging  to  his  wife  for  one  of  the  mules  alleged 
to  have  been  killed  by  the  defendant's  train,  and  paid 
$25  in  addition,  he  would  be  entitled  in  this  suit  to  re- 
cover his  interest  in  the  mule,  if  under  the  evidence  and 
law  he  is  entitled  to  recover  at  all. 

Dessau  &  Bartlett  and  R.  V.  Hardeman,  for  plaintiff 
in  error. 

No  appearance  contra. 


Coleman,  Ray  k  Company  v,  Jones.  |i8^ 

The  evidence  warranted  the  verdict,  and  there  was  no  error  in  re- 
fusing a  new  trial.  Judgment  affirmed, 
Jane  17, 1892. 

Evidence.  Verdict.  Before  Judge  Jenkins.  Jones 
superior  court.     October  term,  1891. 

On  December  6,  1889,  Coleman,  Ray  &  Company 
brought  suit  by  attachment  against  A.  8.  Jones  for 
$591.50,  the  ground  of  attachment  being  that  Jones  v^ras 
about  to  remove  without  the  limits  of  the  county.  The 
suit  was  based  on  a  note  for  $300,  signed  by  A.  S.  Jones, 
payable  to  the  plaintiffs,  dated  January  18,  1889,  and 
due  November  15th  after  date;  a  draft  of  the  same  date 
for  $167.50,  payable  on  the  first  of  November  after  date. 
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drawn  by  A.  S.  Jones ;  and  a  note  for  $124,  signed  by 
A.  S.  Jones,  payable  to  the  plaintiffs,  dated  February 
19,  1889,  and  due  November  Ist  after  date.  Each  of 
these  instruments  contains  a  statement  that  in  consider- 
ation of  the  above  advance,  the  maker  agrees  to  bring 
his  crop  of  cotton  of  1889  to  the  plaintiffs  for  storage 
and  sale.  Each  stipulates  for  interest  at  eight  per  cent, 
from  maturity,  and  all  cost  of  collection,  including  ten 
per  cent,  attorneys'  fees.  The  jury  found  for  the  plain- 
tiffs $166  principal,  $13.90  interest,  and  $18.04  attorneys' 
fees.  The  plaintiffs  moved  for  a  new  trial  on  the 
grounds  that  the  verdict  was  contrary  to  law  and  evi- 
dence.    The  evidence  is  as  follows : 

Robert  Coleman,  one  of  the  plaintiffs,  testified :  We 
are  warehousemen,  commission  and  grocery  mercliants. 
On  December  6,  1889,  defendant  was  indebted  to  us  the 
draft  and  notes  sued  on,  and  an  additional  note  for 
$30.  The  one  for  $124  consideration  was  guano  sold 
defendant ;  the  consideration  of  $300  note  was  supplies 
sold  him;  the  draft  for  $167.50  was  accommodation  ac- 
ceptance, discounted  by  defendant  at  First  National 
Bank;  we  paid  it  at  maturity  without  having  found 
[funds?]  in  our  hands  of  defendant.  Defendant  promised 
to  send  us  thirty  bales  of  cotton  for  our  acceptance,  and 
if  he  failed  to  do  so,  to  pay  us  as  commission  thereon 
$1.00  per  bale.  This  was  the  consideration  of  the  $30 
note.  No  cotton  was  sent  us.  On  December  7th  or  8th, 
1889,  defendant's  brother,  J.  W.  Jones,  came  to  our 
warehouse  with  a  pair  of  mules  and  a  wagon,  and  told 
us  A.  S.  Jones  had  left  the  State  and  directed  him  to 
deliver  us  said  wagon  and  mules ;  that  there  were  some 
other  articles  at  his  house  he  was  instructed  to  deliver, 
we  must  send  for.  Nothing  was  said  as  to  the  value  of 
the  property,  or  at  what  price  it  was  to  be  credited  on 
defendant's  indebtedness.  As  soon  after  as  possible,  we 
had  them  appraised.     The  mules  were  old  and  in  bad 
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condition,  and  were  appraised  at  $75  apiece;  the  wagon 
was  nearly  worn  out  and  was  appraised  at  $15;  and  de- 
fendant was  given  credit  at  this  appraisement.  We 
afterwards  sold  the  wagon  at  $10;  it  was  all  we  could 
get  for  it.  Do  not  remember  any  harness.  We  did  not 
work  the  mules  at  all,  but  tried  to  fatten  them  and  put 
them  in  condition  to  work.  We  kept  one  until  February, 
when  he  was  sold  to  E.  W.  Mathew  for  $100,  payable 
October  1,  1890.  The  other  was  sold  in  March  or  April 
to  B.  H.  Ray  for  $100.  We  requested  Mr.  Dave  Norris 
to  get  the  other  articles  that  were  left  at  defendant's 
house,  and  dispose  of  them  for  us.  He  got  an  old  one- 
horse  wagon  and  one  old  two-horse  wagon,  both  of  which 
were  sold  for  $16,  due  in  October  of  1890,  and  when 
paid,  defendant  will  be  given  credit  therefor. 

R.  V.  Hardeman  testified:  On  Monday,  December 
6th,  1889,  Birch,  of  plaintift's,  came  down  on  Monday's 
train  about  8  a.  m.,  and  turned  these  papers  over  to  me 
for  collection,  and  I  had  attachment  issued  and  levied 
that  day.     (December  6th,  1889,  was  Friday.) 

J.  W.  Jones  testified  :  On  Thursday,  December  6th  or 
6th,  by  direction  of  defendant  I  carried  and  delivered  to 
plaintiffs  two  mules  and  a  wagon  and  harness,  and  told 
them  there  were  two  other  wagons  at  defendant's,  all  of 
which  was  the  property  covered  by  their  mortgage ; 
that  I  then  delivered  to  them ;  I  told  them  that  they  had 
better  get  them  all  out  of  the  way  as  quickly  as  possible, 
as  Mrs.  Jones  was  after  them.  I  turned  the  mules  in 
plaintiffs'  lot  by  their  direction.  No  price  was  agreed 
on,  or  anything  said  about  what  price  plaintiffs  were  to 
take  this  property  upon  their  debt.  The  gray  mule 
was  eight  or  nine  years  of  age,  and  worth  $175  ;  the 
other  mule  six  or  seven  years  old,  and  worth  $150  ;  the 
wagon  and  harness  $50  ;  the  two  wagons  at  home  were 
worth  $50.  I  purchased  the  balance  of  defendant's 
property.     It  consisted  of  a  stock  of  goods,  merchandise, 
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and  some  notes  and  accounts.  These  goods  were  hauled 
from  defendant's  store  at  Fortville  to  my  store  at  Gray's 
station,  Wednesday  night  and  Thursday  morning  an 
hour  by  sun-up.  When  I  reached  home  Friday  even- 
ing, I  found  my  store  locked  up  by  the  sherift'  under 
this  attachment  sued  out  by  plaintiffs  against  defend- 
ant, and  I  have  brought  a  damage  suit  against  plaintiffs 
for  that  levy.  I  drove  the  mules  to  Macon  the  day  I 
delivered  them,  carried  a  bale  of  cotton  of  my  own  and 
one  of  defendant's  ;  but  I  had  an  interest  in  it,  he  owed 
me  $40  out  of  it.  I  am  not  obliged  to  tell  where  de- 
fendant is ;  have  seen  him  at  his  home  since  I  saw  him 
in  Alabama ;  he  was  here  to  see  me  also  since  he  left. 
The  testimony  of  four  other  witnesses  was,  in  brief, 
that  the  gray  mule  turned  over  to  the  plaintiffs  by  de- 
fendant was  worth  $175  ;  the  other  mule  was  worth 
about  $150 ;  the  wagon  and  harness,  $50 ;  the  two 
wagons  left  at  defendant's,  $50.  The  levy  of  attach- 
ment was  on  Friday  afternoon  from  three  to  four 
o'clock.  J.  W.  Jones  was  not  present.  One  witness 
testified  that  he  was  a  clerk  of  A.  S.  Jones,  and  that  he 
saw  defendant  pay  plaintiffs'  agent  over  $100  in  the  fall 
of  that  year.  Another  witness  testified  that  he  drove 
the  mules  and  wagon  to  Macon  the  day  before,  and 
when  he  got  home  that  night,  by  direction  of  defendant 
he  turned  them  over  to  Bryant  to  haul  the  goods  from 
Hille  to  J.  W.  Jones'  store ;  he  went  along  but  did  not 
help  to  load  or  unload,  and  so  does  not  know  what  was 
carried. 

Hardeman,  Davis  &  Turner,  by  brief,  for  plaintiffi. 
No  appearance  for  defendant. 
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The  Georgia  Railroad  &  Banking  Co.  v.  Daniel.      I  g 


1.  When  a  railroad  train  is  run  against  a  man  upon  the  track,  whilst 
the  engineer  is  engaged  in  a  criminal  violation  of  a  public  law  by 
not  checking  the  speed  of  the  train  in  approaching  a  public  cross- 
ing, it  is  not  true  as  matter  of  law  that  the  engineer  has  a  right 
to  assume,  on  first  seeing  the  man  on  the  track,  that  he  would 
get  off  in  time  to  save  himself,  and  act  on  that  assumption  until 
he  discovered,  too  late  to  check  the  train  effectually,  that  the 
man  was  not  attentive  to  the  danger  which  threatened  him. 

2.  As  failure  to  check  and  keep  checking  the  train  in  approaching  a 
public  crossing  is  evidence  of  negligence  for  the  consideration  of 
the  jury,  although  the  person  injured  was  not  upon  the  crossing  but 
a  few  yards  from  it  in  the  direction  of  the  approaching  train  and 
using  the  track  as  a  footway,  it  would  not  be  appropriate  in  such 
a  case  to  instruct  the  jury  without  proper  explanation  and  quali- 
fication, that  "the  requirements  of  blowing  the  whistle,  ringing 
the  bell  and  checking  the  speed  are  not  for  the  protection  of 
persons  using  the  track  as  a  thoroughfare  in  its  length  and  not  in 
crossing  it.''  Instructions  on  the  subject  should  conform  to  what 
was  ruled  in  Central  R.  R.  v.  Raiford,  82  Oa.  400. 

3.  The  plaintiff  below  was  bound  to  use  that  degree  of  diligence  for 
his  own  protection  which  every  prudent  person  uses  who  puts 
himself  unnecessarily  in  a  perilous  situation.  The  evidence  in  the 
record  strongly  indicates  that  had  the  injured  party  come  up  to 
this  measure  of  diligence,  he  could  and  would  have  avoided  the 
consequences  to  himself  of  the  negligence  of  the  company  ;  and  a 
new  trial  is  ordered  on  this  question  alone,  with  direction  to  ren- 
der judgment  for  the  amount  already  assessed,  or  dismiss  the 
action,  according  as  the  finding  of  another  jury  may  be  in  the 
aflSrmative  or  the  negative  touching  this  one  question. 

June  20, 1802.  Judgment  reversed,  with  direction. 

Railroads.  Negligence.  Before  Judge  Jenkins.  Mor- 
gan superior  court.     March  term,  1891. 

The  plaintiff  sued  the  railroad  company  for  damages, 
and  recovered  a  verdict.  The  defendant's  motion  for  a 
new  trial  was  overruled.  The  plaintiff  was  knocked  from 
the  railroad  track  by  the  defendant's  passenger  engine 
and  train,  about  ten  o'clock  in  the  morning,  at  a  point 
seventy-five  or  one  hundred  yards  before  reaching  the 
depot  at  Buckhead  station,  and  about  thirty  or  forty 
yards  before  reaching  a  public  crossing  near  the  depot. 
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The  track  at  this  point  was  commonly  walked  on  by 
the  public.  The  speed  of  the  train  was  estimated  at 
from  twenty-five  to  thirty  miles  an  hour  by  the  plain- 
tiff''s  witnesses,  and  at  about  fifteen  to  sixteen  miles  an 
hour  by  the  engineer,  fireman  and  conductor.  These 
three  testified  that  the  whistle  was  blown  at  the  blow- 
post  for  the  crossing  above  referred  to,  but  that  the 
speed  was  not  continuously  checked  from  the  blow-post 
to  the  crossing.  Three  eye  witnesses  introduced  by  the 
plaintift*,  testified  that  the  only  blowing  they  heard  was 
the  sharp  quick  blows  just  before  the  plaintifl[*  was  struck. 
He  testified  that  he  did  not  hear  the  roll  of  the  train, 
the  blowing  of  the  whistle  or  ringing  of  the  bell ;  and 
that  when  he  got  on  the  track,  two  hundred  or  more 
yards  from  Buckhead,  he  looked  up  and  down  the  track 
for  a  train  and  saw  none ;  he  knew  it  was  about  time 
for  the  train  to  pass.  Before  this  he  had  had  a  roaring 
in  his  head,  but  did  not  know  whether  or  not  he  had 
it  at  this  time.  The  engineer  testified  that  he  rang  the 
bell  until  he  got  pretty  close  to  the  plaintiff;  kept  think- 
ing he  would  get  off  the  track,  but  he  did  not  look 
back,  and  when  the  engine  was  within  fifty  or  sixty 
yards  of  him  the  whistle  was  blown ;  this  did  not  at- 
tract his  attention,  and  steam  was  shut  off,  brakes 
applied,  and  the  whistle  continued  to  blow ;  and  when 
the  plaintiff  was  scooped  up  by  the  pilot  he  still  had 
not  looked  back.  The  engineer  could  have  stopped  the 
train  at  the  crossing  if,  after  leaving  the  blow-post,  he 
had  seen  a  man  or  anything  on  the  crossing;  could 
have  stopped  for  plaintiff  if  he  had  not  thought  he  was 
going  to  get  off.  The  train  was  on '  schedule  time,  may 
have  been  a  minute  late.  It  ran,  according  to  some  tes- 
timony, two  hundred  and  fifty  or  three  hundred,  yards 
after  striking  the  plaintiff  before  stopping;  according 
to  the  testimony  of  the  engineer,  conductor  and  fireman, 
it  stopped  when  the  engine  was  just  past  the  depot  and 
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the  last  car  was  only  a  few  feet  past  where  the  plain- 
tiff' was  lying.  There  was  conflicting  testimony  as  to 
whether  the  plaintiff*  afterwards  said  that  the  reason  he 
did  not  get  off*  the  track  was  because  he  thought  he  was 
on  the  side  track. 

Two  grounds  for  new  trial  are,  that  the  verdict  is 
contrary  to  the  following  instructions  contained  in  the 
charge  of  the  court :  "  If  you  believe  from  the  evi- 
dence that  the  defendant  was  negligent,  but  believe 
further  that  plaintiff'  by  ordinary  care  could  have  avoided 
the  consequences  to  himself  caused  by  defendant's  neg- 
ligence, he  is  not  entitled  to  recover,  unless  the  injury 
was  inflicted  by  defendant  wilfully  and  wantonly,  or 
unless  defendant's  negligence  was  so  gross  as  to  amount 
to  or  be  equivalent  to  wantonness  or  recklessness.  If 
the  use  of  the  track  by  pedestrians  with  the  knowledge 
of  the  company  amounts  to  a  license  at  all,  it  must  be 
on  condition  that  persons  so  using  the  same  shall  exer- 
cise ordinary  diligence  themselves  so  as  to  avoid  being 
injured  by  the  company's  trains." 

The  other  grounds  are,  that  the  court  erred  in  refus- 
ing to  give  the  following  instructions :  "  The  engineer 
of  a  railroad  train,  seeing  a  grown  man  ahead  of  him 
on  the  track,  and  not  knowing  that  he  labored  under 
any  infirmity,  has  a  right  to  assume  that  he  will  get  off 
in  time  to  save  himself.  The  requirements  of  blowing 
the  whistle,  ringing  the  bell  and  checking  the  speed  are 
not  for  the  protection  of  persons  using  the  track  as  a 
thoroughfare  in  its  length  and  not  in  crossing  it." 

J.  B.  Gumming,  J.  A.  Billups  and  Bryan  Gumming, 
for  plaintiff^  in  error. 
Galvin  George,  contra. 

▼  88-80 
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iM  623|  Foster,  executor,  v.  Cochran,  administrator. 

\m_m\ 

1.  According  to  the  general  tenor  of  judicial  opinion  inferable  from 
several  cases  in  the  Georgia  Reports^  a  credit  upon  a  promissory 
note  entered  by  a  duly  authorized  agent  of  the  maker,  and  signed 
by  the  agent  in  the  name  of  the  maker,  will  operate  as  a  new 
promise  under  sections  2934,  2935,  of  the  code,  and  the  statute  of 
limitations  will  run  only  from  the  date  of  such  credit. 

2.  Inasmuch  as  an  agent's  authority  to  execute  a  promissory  note  in 
the  name  of  his  principal  need  not  be  in  writing,  the  authority  to 
renew  or  extend  such  note  by  a  new  promise  need  not  be  in  writ- 
ing, but  may  be  created  verbally  and  proved  by  parol  evidence. 
The  case  of  Watkms  v.  Harris^  83  Ga.  680,  relates  to  an  unsigned 
credit,  and  therefore  does  not  apply  to  the  credit  involved  in  the 
present  case.  Judgment  reversed, 
Jane  20, 1»92. 

Limitation.  Promissory  note.  New  promise.  Agent. 
Evidence.  Before  Judge  Jenkins.  Greene  superior 
court.     September  term,  1891. 

The  action  of  F.  C.  Foster,  executor  of  A.  G.  Foster, 
against  A.  P.  Cochran,  administrator  of  William  Neal, 
on  a  promissory  note,  was  dismissed  on  demurrer  be- 
cause the  declaration  showed  that  the  suit  was  barred 
by  the  statute  of  limitations.  The  note  is  signed  by 
William  Neal  not  under  seal,  is  payable  to  A.  G.  Foster 
or  bearer,  and  is  dated  August  1, 1876.  Entered  thereon 
under  the  date  February  11,  1882,  is  a  statement  signed 
by  William  Neal,  recognizing  the  validity  of  the  note 
and  promising  to  pay  the  amount  due  thereon ;  also 
this  entry :  "  Paid  this  day  on  this  note  $850,  April  5, 
1887.  (Signed)  Wm.  Neal,  by  Cochran."  This  suit 
was  filed  on  February  11,  1891.  By  amendment  the 
plaintift'  alleged  that  the  original  liability  on  the  note 
was  revived  and  extended  by  a  credit  of  payment  made 
and  entered  thereon  April  5,  1887,  under  the  direction 
and  by  the  authority  of  William  Neal ;  and  that  A.  P. 
Cochran,  acting  as  agent  of  William  Neal,  signed  his 
name  to  said  credit,  and  as  such  agent  was  duly  author- 
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ized  (not   in  writing)  by  William  Neal  to  make  eaid 
signature. 

F.  C.  Foster  and  H.  G.  Lewis,  for  plaintiff. 
Barrow  &  Thomas  and  H.  T.  Lewis,  for  defendant. 


4  89"T^1 

TippiN,  administrator,  v.  Brockwell.  liLJ??i 

1.  In  a  suit  against  an  administrator  to  recover  wages  for  annual  ser- 
vices rendered  the  intestate  during  several  successive  years, 
evidence  at  the  trial  showing  that  there  was  a  special  contract 
between  the  plaintiff  and  deceased  fixing  the  wages  for  the  last 
year  at  $200  would  authorize  the  jury  to  infer  a  like  contract,  not 
in  excess  of  $200  per  annum,  for  each  preceding  year.  This  being 
so,  it  was  error  to  charge  the  jury  that  if  the  services  for  the  years 
preceding  the  last  were  rendered  and  not  paid  for,  the  plaintiff 
would  be  entitleil  to  recover  their  reasonable  value.  The  instruc- 
tion should  have  been  that  this  would  be  the  measure  of  recovery 
if  there  was  no  special  contract  applicable  to  those  years. 

2.  The  general  rule  which  puts  the  burden  npon  the  party  alleging 
payment  to  prove  it,  applies  to  an  administrator  in  a  suit  for 
services  rendered  his  intestate.  Lerche  v.  Brasher,  104  N.  Y. 
167;  Barbour,  Law  of  Payment,  pp.  253,  292-3. 

June  90, 1892.  Judgment  reversed. 

Contract.  Wages.  Administrator.  Onus.  Before 
Judge  Jenkins.  Morgan  superior  court.  September 
term,  1891. 

On  August  8,  1890,  Brockwell  brought  suit  against 
Tippin  as  administrator  of  Zachry  (who  died  on  Febru- 
ary 27,  1889),  on  an  account  for  $3,648.95,  less  a  num- 
ber of  credits  amounting  to  $152.25;  the  items  of  the 
account  being  a  due-bill  for  $98.95,  dated  July  14, 1881, 
wages  at  $400  per  year  for  the  years  1881-1888  inclusive, 
and  wages  for  1889,  $350.  On  demurrer  all  the  charges 
made  for  services  prior  to  1885,  and  the  due-bill,  were 
stricken  as  baiTed.  The  jury,  on  March  7,  1891,  found 
for  the  plaintiff  $1,500  principal,  and  $376.74  interest. 
The  defendant's  motion  for  a  new  trial  was  overruled. 
The  grounds  of  the  motion  are,  that  the  verdict  is  con- 
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trary  to  law  and  evidence,  and  is  excessive;  that  the  court 
refused  to  grant  a  nonsuit  at  the  close  of  the  testimony 
for  the  plaintiff,  because  there  was  no  evidence  showing 
any  indebtedness  to  him  on  the  part  of  the  decedent  at 
the  time  of  his  death ;  and  that  the  court  erred  in  charging 
as  follows:  "  If  you  believe  from  the  evidence  that  plain- 
tiff rendered  services  to  defendant's  intestate,  A.  C. 
Zachry,  for  the  years  1885,  1886,  1887  and  1888,  then 
you  should  find  for  the  plaintiff*  the  reasonable  value  of 
these  services  according  to  the  proof,  unless  it  further 
appears  from  the  evidence  that  the  same  in  some  way 
has  been  settled,  discharged  and  satisfied.  If  you  find 
from  the  evidence  that  plaintiff  rendered  services  for 
these  years,  then  he  is  entitled  to  recover  prima  facie  for 
such  services,  whatever  they  were  worth.  It  devolves 
upon  the  plaintiff*  then  to  show  that  he  has  rendered 
the  services,  and  their  value.  It  then  devolves  upon 
defendant  [to  show]  that  they  have  been  settled  for;  that 
is,  that  such  services  had  been  settled  for." 

The  testimony  for  the  plaintiff  showed  as  follows:  In 
the  fall  of  1888,  A.  C.  Zachry  came  to  witness  and  talked 
about  having  him  to  superintend  his  farm  for  the  next 
year,  and  said  that  plaintiff  had  lived  with  him  for  four- 
teen or  fifteen  years,  and  that  he  owed  plaintiff*  $5,000 
or  $6,000  for  superintending  his  farms;  not  knowing 
whether  plaintift*  would  stay  with  him  next  year  or  not, 
Zachry  wanted  to  hire  witness ;  that  he  then  had  the 
money  in  bank  to  pay  plaintiff  all  he  owed  him.  This 
is  all  the  conversation  witness  ever  had  on  the  subject 
with  Zachry.  After  Christmas  they  met  again,  and 
Zachry  told  him  that  plaintiff  had  agreed  to  stay  with 
him,  and  that  he  would  not  want  witness.  Zachry  told 
witness  what  he  wanted  him  to  do,  and  witness  said  if 
plaintiff  did  such  service  it  was  worth  $350  to  $600,  but 
he  would  not  do  it  for  $600  per  annum.  Another  wit- 
ness testified  that  plaintiff  lived  in  the  same  house  with 
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Zachry  on  one  of  his  farms,  and  assisted  him  in  super- 
intending and  managing  his  farm  interests.  He  was 
extensively  engaged  in  farming,  and  the  last  two  or 
three  years  of  his  life  drank  a  great  deal.  He  owned 
three  or  four  farms,  all  of  which  adjoined  each  othqr. 
Witness  does  not  know  exactly  what  plaintift'^s  duties 
were;  he  just  saw  him  on  said  farms  and  on  the  road 
gohig  from  place  to  place  when  hands  were  at  work, 
and  he  seemed  to  be  exercising  a  general  supervision. 
He  lived  with  Zachry  a  good  many  years.  Witness 
learned  from  Zachry  and  plaintiff*  that  Zachry  ran  on  his 
home-place  from  seven  to  nine  plows  for  standing  wages. 
On  his  other  farms  he  had  tenants  and  croppers.  The 
services  of  plaintiff*  were  worth  about  $300  to  $400  a 
year ;  he  had  superintendence  generally  of  about  twenty 
to  twenty-five  mules;  he  gave  out  provisions  to  the 
hands,  attended  to  the  feeding  of  the  stock,  and  super- 
vised the  whole  thing. 

The  testimony  for  the  defendant  showed  as  follows: 
Zachry  was  a  man  of  large  means.  Plaintiff*  lived  in 
the  house  with  him  on  his  farm  for  many  years.  He 
gave  his  farming  interests  his  personal  supervision,  and 
plaintiff  assisted  him.  He  ran  seven  or  ten  plows  on  his 
home  place.  He  had  other  farms  adjoining  on  which  he 
had  tenants  and  croppers.  He  and  plaintiff  gave  their 
attention  to  the  standing  wages  crowd,  and  once  a  month 
weighed  out  rations  to  tenants  and  croppers.  Sometimes 
one  of  them,  sometimes  the  other,  and  sometimes  both 
performed  these  duties.  Zachry  boarded  plaintiff',  fur- 
nished him  a  room  and  had  his  washing  done.  His  ser- 
vices were  not  worth  exceeding  $150  per  annum.  In 
the  fall  before  Zachry  died,  plaintiff  stated  to  a  witness 
that  he  was  getting  $14.50  per  month  wages  from  Zachry 
for  his  services.  (Plaintiff  denied  this.)  Zachry  was  a 
prosperous  and  money-making  man;  almost  always  had 
on  hand  a  large  amount  of  cash.     Neither  Zachry  nor 
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plaintiff  had  any  supervision  or  anything  to  do  with  the 
tenants  and  croppers,  beyond  what  is  above  stated. 
When  Zachry  died  the  defendant  came  immediately  to 
his  house  and  there  found  the  plaintiff;  ascertained  from 
him  that  there  wasno  bill  that  he  knew  of;  he  turned  over 
to  defendant  the  things  that  were  there,  among  the  rest 
$1,500  in  money  in  a  box.  Defendant  was  appointed  tem- 
porary administrator,  and  took  charge  of  the  estate. 
Plaintiff  turned  over  to  him  Zachry's  books  and  papers 
concerning  his  farming  business;  and  defendant  deter- 
mined to  go  on  with  the  same,  and  applied  for  per- 
manent letters.  Two  or  three  days  after  he  was  ap- 
pointed as  such,  he  had  plaintiff  to  assemble  all  the 
standing  wages  hands,  croppers  and  tenants,  and  de- 
fondant  asked  each  one  of  these  what  he  was  to  receive 
under  his  contract  with  Zachry  for  that  year,  what 
land  he  was  to  cultivate  and  what  rent  he  was  to  pay; 
and  upon  receiving  the  information,  entered  the  same 
upon  the  book,  the  plaintiff  being  present.  He  then 
turned  to  plaintiff  and  asked  him  what  he  was  to  get,  and 
he  replied  $200.  The  hands,  croppers  and  tenants  were 
dismissed,  and  defendant  asked  plaintiff  if  Zachry  owed 
him  anything ;  he  answered  evasively,  and  finally  said 
"  a  thousand  or  two."  Afterwards  he  said  there  were  a 
great  many  liars  in  the  country,  whereupon  defendant 
asked  him,  "What  is  the  matter  now,"  and  he  said  that 
some  one  had  said  he  had  told  that  Zachry  owed  him 
$4,000  or  $5,000,  and  he  said  it  was  every  word  a  lie. 
Defendant  again  asked  him  if  Zachry  owed  him  any- 
thing, and  he  again  evaded  it  by  saying  a  thousand  or 
two.  (Plaintiff*  testified  that  he  did  not  remember  to 
have  had  any  such  conversation.)  Defendant  told  him 
time  and  time  again  that  he  had  a  plenty  of  money  on 
hand,  several  thousand  dollars;  that  he  was  paying 
every  debt  honestly  due  by  Zachry,  and  all  a  creditor 
had  to  do  was  to  present  his  claim  in  proper  form,  show 
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him  that  it  was  honestly  due,  and  it  would  be  promptly 
paid;  that  if  Zachry  owed  him  anything,  to  make  out 
his  bill,  present  it,  and  if  right,  it  would  be  instantly 
paid.  He  never  made  out  or  presented  defendant  with 
a  bill.  After  defendant  had  discharged  him  his  attorney 
presented  one.  Once  he  ^rove  off  in  the  neighborhood, 
and  when  he  returned  there  was  a  paper  in  the  buggy; 
he  asked  defendant  if  it  was  his  paper,  defendant  looked 
at  it,  saw  that  it  was  an  account  in  plaintiff's  favor 
against  Zachry  for  a  large  sum,  showed  it  to  him  and 
told  him  he  (defendant)  never  saw  it  before.  With 
much  confusion  he  took  it  from  defendant  and  put  it  in 
his  pocket.  Defendant  again  said  to  him,  "  If  Zachry 
owes  you  anything,  put  your  claim  in  shape,  present  it 
to  me,  and  it  will  be  paid."  He  never  presented  any 
claim.  Defendant  found  out  that  Zachry  in  person  kept 
his  farm  books;  that  plaintiff  could  not  do  so;  he  could 
not  write  legibly ;  and  it  became  necessary  for  defendant 
to  leave  his  home  in  another  county,  stay  on  the  farm 
and  give  it  his  personal  supervision.  Plaintiff  was  of 
so  little  service  that  on  October  11, 1889,  defendant  dis- 
charged him  and  paid  him,  taking  a  receipt  for  $104.54, 
being  balance  in  full  for  services  rendered  from  January 
Ist  to  October  11,  1889,  at  the  rate  of  $200  per  annum. 

Foster  &  Butler,  for  plaintiff  in  error. 
McHenry,  Nunnally  &  Neel,  contra. 


Whitfield  v.  Whitfield. 

Within  the  meaning  of  the  law  of  divorce  (Code,  J1712),  it  is  deser- 
tion by  the  wife,  though  she  continue  to  reside  in  the  matri- 
monial domicile,  for  her  wilfully,  persistently  and  without  justifi- 
cation to  deny  her  husband  all  his  conjugal  rights  with  the  inten- 
tion of  casting  him  off  as  a  husband  completely  and  forever.  The 
continuance  of  this  state  of  aflfairs  for  three  years  affords  cause  of 
divorce  on  the  ground  of  desertion,  whether  the  husband  remains 
in  the  matrimonial  domicile  occupying  separate  apartments  from 
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his  wife,  or  withdraws  from  the  house  and  lives  elsewhere,  pro- 
vided her  conduct  be  contrary  to  and  against  his  will,  and  provided 
his  own  conduct  be  the  result  of  hers  and  to  that  extent  involun- 
tary on  his  part.  1  Bishop,  Mar.  Div.  &  Sep.  §1670  el  teq. ;  Lloyd's 
Law  of  Divorce,  pp.  170,  173 ;  Browne  on  Divorce,  142  et  seq, ; 
4  Field's  Briefs,  ?§218,  221 ;  5  Am.  &  Eng.  Enc.  Law,  802,  note  1, 
803 ;  and  cases  cited.  The  court  erred  in  granting  a  nonsuit. 
June  30, 18fl2.  ^  Judgment  reversed. 

Divorce.  Desertion.  Before  Judge  Jenkins.  Jas- 
per superior  court.     September  term,  1891. 

Libel  for  divorce.  The  libelant  excepts  to  the  grant 
of  a  nonsuit.  He  alleged  that  be  was  lawfully  married 
to  the  libelee  on  the  17th  of  September,  1869  ;  that  for 
a  short  while  thereafter  they  lived  together  as  man  and 
wife,  and  pleasantly  and  unpleasantly  remained  together 
for  several  years  and  until  they  had  four  children  born 
to  them ;  that  during  part  of  this  time  and  for  many 
years  thereafter  and  until  this  day  (March  3,  1891),  she 
has  by  divers  and  sundry  ways  and  means  rendered  him 
unhappy  and  caused  him  many  hardships  and  anxiety 
of  mind  and  want,  and  for  many  years  has  refused  per- 
sistently to  recognize  him  as  her  husband,  and  has  wil- 
fully abandoned  him  for  more  than  three  years,  but  did 
pretendedly  agree  to  live  with  him  in  consideration  that 
he  would  dismiss  a  suit  which  was  then  pending  against 
her  for  a  divorce  upon  other  than  the  grounds  herein 
set  forth  ;  but  upon  the  dismissal  of  said  suit  she  only 
lived  with  him  for  one  night,  since  which  time  she  has 
continuously,  wilfully  and  persistently  abandoned  him 
without  fault  on  his  part,  and  that  abandonment  was  in 
1887,  more  than  three  years  ago.  He  testified  as  fol- 
lows :  I  was  married  to  the  libelee  in  1869  ;  lived  with 
her  up  to  1876.  We  had  four  children.  She  never  lived 
with  me  afterwards.  She  deserted  and  wilfully  aban- 
doned me  ever  thereafter,  and  has  persistently  done  so 
against  my  will  and  oft-repeated  remonstrances,  and 
without  any  reason  or  cause,  or  fault  of  myself,  so  far  as 
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I  know  or  have  been  informed.  She  continued  to  live 
in  the  same  house  in  which  we  had  previounly  lived,  a 
home  inherited  by  me  from  my  grandfather,  but  would 
never  recognize  me  as  her  husband.  I  entreated  her, 
for  the  sake  of  ourselves  as  well  as  our  children,  to  live 
with  me  as  before,  but  she  would  not,  saying  more  than 
once  that  she  would  have  her  throat  cut  from  ear  to  ear 
before  she  would  do  so.  I  went  away  from  home  and 
left  her  there,  and  worked  about  for  my  living ;  went 
and  lived  awhile  in  Bibb  county,  and  about  one  month 
ago  I  returned  to  my  home  where  she  was  living,  and 
occupied  one  of  the  rooms  ;  but  she  did  not  then  recog- 
nize me  as  her  husband,  but  barred  the  doors  against 
rae.  I  neither  ate  nor  slept  nor  had  any  social  conver- 
sation with  her.  1  did  not  eat  with  her  at  my  table, 
but  purchased  my  own  provisions,  cooked  them  and  ate 
at  my  own  table.  I  went  back  there  at  the  request  of 
and  to  see  my  children.  I  had  no  other  home  to  go  to. 
The  separation  was  wholly  against  my  will,  and  without 
any  fault  on  my  part. 

Preston,  Giles  &  Polhill  and  W.  P.  Davis,  by  brief, 
for  plaintiff*. 

W.  B.  &.  S.  T.  Wingfield,  by  brief,  for  defendant. 


The  Milledgeville  Steam  Laundry  Company  v,  Qobert. 

1.  Where  it  does  not  appear  that  the  defendant  insisted  upon  the 
statute  of  frauds  in  the  trial  court,  either  by  plea  or  by  objection 
to  evidence,  or  even  by  request  to  instruct  the  jury,  no  question 
on  the  statute  is  presented  for  review. 

2.  The  verdict  was  warranted  by  the  evidence,  and  was  not  contrary 
to  law.  Judgment  affirmed. 
June  ao,  1802. 

Contract.  Statute  of  frauds.  Practice.  Verdict. 
Before  Judge  Jenkins.  Baldwin  superior  court.  July 
term,  1891. 
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Gobert  sued  the  defendant  in  a  justice's  court  for 
JlOO,  for  services  rendered  for  the  months  of  February, 
March  and  April,  1891.  On  appeal  to  the  superior 
court  the  jury  found  for  the  plaintiff  $100  principal,  and 
J1.75  interest.  The  defendant  moved  for  a  new  trial 
on  the  grounds  that  the  verdict  was  contrary  to  law  and 
evidence.  The  motion  was  overruled  on  condition  that 
the  plaintiff  write  off  $16.75,  which  was  done. 

The  testimony  for  the  plaintiff  wds,  in  brief:  He  made 
contract  with'  the  defendant  by  its  president,  Barrett ; 
was  to  work  two  weeks  for  nothing,  to  get  the  position  ; 
afterwards  was  to  receive  thirty-three  and  a  third  dollars 
per  month.  Knew  nothing  about  the  laundry  business  ; 
was  employed  as  manager  to  do  anything  about  the 
laundry,  such  as  keeping  books,  ironing,  starching.  He 
fired  the  steam  engine.  The  contract  was  made  in  De- 
cember, 1890.  Sometime  in  February  the  laundry  was 
closed  down  ;  during  the  time  it  was  closed  plaintiff 
looked  after  and  kept  the  machinery  in  order;  kept 
this  up  through  February,  March  and  April.  The  con- 
tract was  to  commence  January  1,  1891 ;  it  was  not  in 
writing.  Plaintiff  never  ran  a  laundry  nor  saw  one  be- 
fore. He  attended  to  the  washing,  ironing  machine, 
etc.  Williams  was  then  boss.  Plaintiff  ran  the  laundry 
for  one  month  (January),  and  was  paid  therefor.  When 
he  ironed  shirts  with  buttons  on  them  he  cut  the  buttons 
off;  did  not  always  sew  them  on  afterwards.  He  made 
no  contract  in  April.  A  new  president  was  elected. 
Sanford  told  him  he  was  only  able  to  pay  a  fireman  $15 
a  month.  Does  not  remember  whether  he  drove  the 
wagon  or  not  in  April.  Made  a  new  contract  in  May 
with  Sanford.  Drew  no  money  in  February,  March  or 
April.  Was  offered  $15  for  some  work,  and  $20  for  an- 
other kind.  Contract  to  work  for  whole  year  1891  was 
made  before  Christmas.  He  knew  nothing  of  the  busi- 
ness; did  not  employ  himself  as  an  expert.  None  of 
the  $100  sued  for  has  been  paid.     The  secretary  of  de- 
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fendant  wrote  an  order  from  the  president  to  the  treas- 
urer for  one  month's  salary  for  the  plaintift*.  There 
was  no  money  to  pay  this  order. 

For  the  defendant  the  testinaony  was  :  Barrett  made 
the  contract  with  Gobert.  He  was  to  run  the  laundry 
as  superintendent  and  general  manager.  It  was  shut 
down  about  the  first  of  March/for  lack  of  patronage 
and  good  management.  A  green  man  cannot  run  a 
laundry.  Barrett  knew  of  no  work  that  plaintiff  did 
in  February  or  March.  The  work  that  was  done  by 
him  was  very  poor ;  shirts  did  not  give  satisfaction. 
The  contract  was  made  about  the  middle  of  December, 
1890,  to  cover  the  year  1891.  In  the  north  it  takes 
years  to  become  a  laundry  man.  Haw  took  charge  about 
the  16th  of  April.  The  laundry  was  closed ;  machinery 
was  rusty.  Gobert  is  not  competent  to  run  a  laundry. 
Shirts  can  and  should  be  ironed  without  cutting  off  the 
buttons.  The  work  recently  done  by  the  laundry  has 
given  entire  satisfaction.  Sanford  took  hold  on  the  16th 
of  April,  as  president.  Gobert  was  in  the  engine  room, 
and  Sanford  told  him  he  was  not  able  to  give  a  fireman 
but  $15  a  month,  and  a  man  to  drive  t"he  wagon  $20  a 
month.  He  said  he  could  not  accept  until  he  saw  his 
attorney,  who  was  out  of  the  city.  At  the  end  of  the 
week  Sanford  saw  fit  to  make  a  change,  put  Gobert  on 
the  wagon  and  put  in  a  new  fireman.  This  he  did  re- 
peatiag  to  Gobert  that  he  was  paying  a  fireman  $15  and 
a  wagonman  $20  a  month.  He  worked  for  a  week  longer, 
or  perhaps  ten  days,  with  this  understanding,  when  the 
first  of  the  month  came,  and  Sanford  made  out  a  receipt 
and  requested  Gobert  to  sign  it,  «  and  that  he  would  get 
his  money  for  the  time  he  had  worked  for  me."  This 
he  refused  to  do. 

C.  P.  Crawford  and  D.  B.  Sanford,  for  .plaintiff  in 
error. 
Whitfield  &  Allen,  contra. 
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Kaigler  v.  Roberts,  ordinary,  et  al. 

1.  A  local  act  for  the  registration  of  voters  in  a  given  county  which 
declares  it  unlawful  to  vote  at  any  election  without  having  first 
registered,  and  then  proceeds  to  require  registration  biennially  in 
those  years  in  which  elections  are  held  for  Governori  members  of 
the  General  Assembly,  ^members  of  Congress  and  presidential 
electors,  applies  only  to  voting  at  elections  for  the  officers  desig- 
nated in  the  act,  leaving  the  general  law  to  operate  upon  all  other 
elections,  including  an  election  held  under  {508(1 )  et  seq,  of  the 
code,  to  determine  whether  a  county  debt  shall  be  created  by  issu- 
ing bonds  for  a  public  object,  such  as  the  erection  of  a  new  court 
house  for  the  county. 

2.  The  election  in  question  being  one  for  which  no  preliminary  regis- 
tration is  required  either  by  the  local  act  or  the  general  law,  the 
provisions  of  ?508(l)  of  the  code  apply,  prescribing  that  whether 
or  not  two  thirds  of  the  qualified  voters  of  the  county  have  voted 
in  favor  of  the  measure  proposed,  the  tally  sheets  of  the  last  gen- 
eral election  shall  be  taken  as  a  correct  enumeration  of  the  quali- 
fied voters.  This  is  true  notwithstanding  the  last  general  election 
may  have  been  one  for  which  registration  was  necessary,  and  not- 
withstanding the  registered  voters  for  that  election  may  have 
been  much  more  numerous  than  those  who  voted  at  the  same  ac- 
cording to  the  tally-sheets. 

3.  Under  the  allegations  of  the  petition,  the  proposed  issue  of  county 
bonds  by  the  county  authorities  of  Terrell  county  is  not  violative 
of  the  constitution  or  laws  of  this  State,  and  no  good  cause  ap- 
pears for  enjoining  the  same.  The  presiding  judge  did  not  err  in 
denying  the  injunction.  Judgmeni  affirmed. 
June  20, 1892.                                              ^ 

Statutes.  Elections.  RegiBtration.  Constitutional 
law.  Before  Judge  Guerry.  Terrell  county.  At 
chambers,  May  23,  1892. 

An  injunction  was  sought  by  Kaigler,  a  citizen  and 
tax-payer,  to  prevent  the  county  authorities  of  Terrell 
county  from  issuing  and  selling  bonds  to  the  amount 
of  $86,000  for  the  purpose  of  building  a  new  court- 
house for  the  county,  under  an  election  held  on  Jan- 
uary 13,  1892.  The  petition  was  brought  on  May  2l6t. 
The  injunction  was  denied,  and  the  plaintiff  excepted. 
It  appears  that  at  the  election,  which  was  ordered  under 
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the  code,  §508(i)  et  seq.^  three  huudred  and  fifty  votes 
were  polled,  of  which  three  hundred  and  six  were  for 
bonds  and  forty-four  against  bonds.  The  registration 
books  of  the  county,  made  under  the  act  of  1887  (Acts 
1887,  page  787),  showed  1,800  persons  registered  as 
qualified  voters,  the  last  registration  being  in  1890. 
Since  that  time  there  have  been  three  general  elections 
in  the  county,  to  wit,  for  Congressman,  Governor  and 
county  officers,  and  the  vote  polled  at  the  election  for 
bonds  was  more  than  two  thirds  of  the  vote  caet  at  any 
one  of  the  three  preceding  general  elections,  the  votes 
at  the  last  of  these  three  numbering  244.  The  petition 
alleges  that  registration  was  a  test  of  the  qualification 
of  voters,  and  that  under  the  constitution  the  county 
has  no  right  to  issue  bonds  for  the  purpose  in  view. 
The  answer  alleges  that  over  800  of  the  persons  whose 
names  appear  on  the  registration  books  as  qualified 
voters,  are  on  the  insolveift  list  in  the  county,  and 
therefore  are  not  qualified  voters  within  the  meaning 
of  the  constitution ;  that  the  registration  law  requires 
the  registration  of  voters  only  for  the  year  1888,  and 
biennially  thereafter,  or  during  each  year  as  elections 
are  held  for  Qovemor,  members  of  the  General  Assem- 
bly, member  of  Congress  and  presidential  electors,  and 
therefore  the  legislature  intended  it  to  apply  only  to  the 
elections  specified ;  that  this  law  is  only  one  of  the  tests 
of  a  qualified  voter,  and  registration  is  not  prima  facie 
evidence  of  the  voter's  qualification,  for  the  reason  that 
the  law  enacts  that  any  person  offering  to  vote  at  any 
election  in  the  county  shall  be  subject  to  challenge 
under  the  same  rules  and  regulations  as  now  govern, 
notwithstanding  the  provisions  of  this  act ;  that  this  is 
a  local  law,  and  if  the  books  of  registration  are  to  be 
taken  as  the  criterion  of  qualified  voters  in  the  county, 
the  law  would  conflict  with  the  general  law  and  would 
be  unconstitutional ;  that   it   makes   no   provision    for 
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voters  moving  into  the  cotrnty  between  the  times  pre- 
scribed  for  registration,  thus  disfranchising  a  large  num- 
ber of  voters,  and  for  that  retison  it  is  unconstitutional ; 
that  it  requires  separate  lists  of  registration  for  white 
and  colored  voters  to  be  kept  and  sent  to  the  election 
managers,  thus  making  a  discrimination  contrary  to  the 
constitutions  of  Georgia  and  the  United  States;  that  in 
the  bonds  to  be  issued  is  a  provision  that  the  county 
binds  itself  to  collect  during  each  year,  in  excess  of  the 
interest  on  these  bonds,  $1,200  to  be  deposited  in  some 
solvent  bank  and  used  for  no  other  purpose  than  as  a  fund 
to  pay  off  these  bonds  as  they  mature,  for  which  reason 
it  is  submitted  that  these  bonds  would  be  good  and  valid 
without  any  election,  said  sum  being  less  than  one  fifth 
of  one  per  cent,  of  the  taxable  property  of  the  county. 
Finally  it  is  shown  that  the  county  authorities  under 
this  election  have  issued  the  bonds,  made  a  contract  for 
their  sale,  and  contracted  f#r  the  building  of  the  court- 
house ;  that  the  contractor  an,d  the  commissioners  have 
gone  forward  in  good  faith,  and  about  $15,000  have 
already  been  expended  by  the  contractor  on  the  building, 
which  is  now  ten  or  fifteen  feet  above  the  ground  in 
process  of  erection,  a  large  amount  of  material  being  on 
hand  therefor ;  for  all  of  which  reasons  the  good  faith 
of  the  county  is  pledged,  and  equity  demands  that  the 
bonds  be  sold  and  the  proceeds  applied  as  the  law 
directs. 

HoYL  &  Parks,  by  brief,  for  plaintiff. 

J.  M.  Griggs,  by  J.  H.  Lumpkin,  for  defendant 


Earket  v.  The  State. 

1.  Even  if  a  person  indicted  for  furnishinsf  intoxicating  liqaors  to  a 
minor  without  written  consent  of  the  parent  or  guardian  can  de- 
fend the  charge  by  showing  that  he  had  exercised  due  diligence 
to  ascertain  whether  the  alleged  minor  was  of  full  age  or  not,  and 
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as  the  result  of  such  diligence  believed  bona  fide  that  he  was  of 
full  age,  and  acted  upon  that  belief  in  furnishing  the  liquors, 
evidence  that  the  minor  appeared  to  be  and  told  the  accused  he 
was  over  21  years  of  age,  and  made  similar  representations  to  vari- 
ous barkeepers,  which  representations  were  known  to  the  accused, 
would  not  be  sufficient  to  establish  due  diligence,  and  for  this 
reason  the  exclusion  of  the  evidence  is  not  cause  for  a  new  trial, 
no  additional  evidence  tending  to  show  diligence  being  offered, 
and  the  accused  in  his  statement  to  the  conrt  and  jury  den3ring 
>  that  he  furnished  any  liquor  to  the  alleged  minor,  or  that  he 
knew  him. 
2.  The  evidence  warranted  the  verdict,  and  there  was  no  error  in 
denying  a  new  trial.  Judgment  affirmed. 

Joly  4,  1892. 

Criminal  law.  Selling  liquor  to  minor.  Before  Judge 
Westmoreland.  Criminal  court  of  Atlanta.  March 
term,  1892. 

Conviction  of  selling  liquor  to  a  minor.  The  special 
assignment  of  error  is,  that  the  court  sustained  the  ob- 
jection to  the  following  questions  asked  of  a  witness  by 
the  defendant's  counsel:  "Is  it  not  true  that  Dock 
Thompson  [the  minor]  represented  to  various  persons, 
barkeepers,  that  he  was  over  21  years  of  age  before  the 
time  that  this  offence  is  alleged  to  have  been  committed, 
and  was  that  not  known  to  the  defendant  Harkey  ?  Is 
it  not  true  that  the  witness  Dock  Thompson  represented 
to  the  defendant  Harkey  that  he  was  over  twenty-one 
years  old  at  the  time  of  the  alleged  olFence."  Also,  that 
the  court  refused  to  allow  the  defendant  to  prove  that 
Dock  Thompson  appeared  to  be  over  21  years  old. 

R.  J.  Jordan  and  F.  M.  O'Bryan,  for  plaintift'  in 
error. 
Lewis  W.  Thomas,  solicitor,  contra. 


Thomas  v.  The  State. 

1.  Facts  which  are  appropriate  matter  for  a  motion  for  continuance  ^S    ^ 
are  not  ground  for  a  new  trial  where  no  such  motion  was  made,  i 

although  the  trial  took  place  shortly  after  the  homicide  was  com- 
mitted, and  although  the  accused  was  confined  in  jail  continuously 
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from  the  commission  of  the  homicide  up  to  the  time  of  the  trial, 
and  had  not  employed  counsel  before  the  case  was  called. 
2.  The  evidence  warranted  the  verdict,  and  the  verdict  was  not  ren- 
dered illegal  by  failure  of  the  jury  to  recommend  imprisonment 
for  life  as  the  punishment,  such  recommendation  being  in  all 
cases  matter  of  discretion  with  the  jury.  Judgment  affirmed, 

July  4, 1892. 

Criminal  lavr.  Murder.  Practice.  Verdict.  Before 
Judge  Jenkins.  Jasper  superior  court.  March  term, 
1892. 

Joe  Thomas  was  convicted  of  murder  and  sentenced 
to  death.  A  new  trial  was  denied,  and  he  excepted. 
The  evidence  makes  a  case  of  murder,  and  shows  that 
the  killing  occurred  in  December,  1891,  at  a  dancing 
party  in  Jasper  county.  The  grounds  of  the  motion  for 
a  new  trial,  besides  those  alleging  that  the  verdict  is 
contrary  to  law  and  evidence,  are  as  follows: 

1 .  Since  the  oftence  was  comn;iitted  the  defendant  has 
been  in  the  common  jail.  When  he  was  first  imprisoned 
he  notified  the  sherift'  that  he  desired  to  see  a  lawyer  in 
order  to  enable  him  under  his  counsel  to  prepare  his 
case  and  to  secure  his  evidence;  that  this  was  necessary 
because  some  of  his  witnesses  resided  out  of  Jasper 
county.  The  sheriff  and  jailer  failed  to  send  him  an  at- 
torney,and  he  was  thus  left  without  counsel  up  to  the  very 
moment  when  the  case  against  him  was  sounded  by  the 
court  for  trial  on  March  30th.  Though  some  witnesses 
had  been  subpoenaed  for  him,  the  homicide  was  com- 
mitted at  night  at  a  party  at  which  were  many  persons 
who  must  have  seen  or  known  how  the  difficulty  between 
himself  and  deceased  occurred,  and  by  whom  he  believes 
he  could  establish  his  innocence  under  the  law,  and  could 
have  done  so  had  he  not  been  so  confined  in  jail.  He 
has  no  family  relations  in  the  neighborhood  or  accessible 
to  him,  or  any  in  the  county,  to  whom  he  could  appeal 
to  aid  him  in  preparing  his  defence. 

2.  Ella  Glover,  for  whom  a  subpoena  was  issued  for 
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defendant,  was  reported  to  have  resided  in  Newton 
county,  and  by  a  mistake  of  the  law  the  bailiff  to 
whom  the  subpoena  was  delivered  to  be  served,  did  not 
serve  it,  under  the  idea  that  he  did  not  think  that  wit- 
nesses outside  of  the  county  would  be  required  to  attend 
court;  and  on  that  account  the  witness  did  not  appear 
and  testify  for  hira.  He  could  and  would  have  shown 
by  her  that  while  he  was  dancing,  or  was  on  the  floor 
to  dance  at  the  party  with  her,  the  deceased  approached 
them  with  an  open  knife  in  his  hand,  cursed  and  abused 
hira  and  threatened  to  take  his  life,  that  he  was  at  that 
time  in  a  drunken  and  boisterous  condition,  and  that 
by  reason  of  these  threats  defendant  did  not  dance,  but 
left  the  house  to  avoid  the  difficulty,  and  did  not  return 
therein  that  night.  He  did  not  state  this  to  his  counsel 
before  the  case  was  called,  nor  until  the  jury  was  em- 
panelled. Neither  he  nor  his  counsel  had  an  oppor- 
tunity to  obtain  his  evidence,  nor  did  he  have  time  to 
tell  his  counsel  even  the  evidence  of  the  witnesses  that 
were  sworn.  By  failure  so  to  inform  his  counsel  for 
want  of  time  and  under  the  excitement  of  the  moment, 
his  counsel  called  the  attention  of  the  court  to  the  fact, but 
made  no  motion  for  a  continuance;  and  from  this  latter 
cause  defendant  did  not  have  a  fair  trial. 

3.  Other  witnesses  could  have  been  obtained,  as  he  is 
informed  and  believes  since  the  trial,  whose  names  he 
does  not  now  know  and  whom  he  is  advised  and  believes 
he  can  have  present  in  the  event  a  new  trial  is  granted. 

No  affidavits  appear  to  have  accompanied  the  motion. 
The  bill  of  exceptions  states  that  the  counsel  for  the 
defendant  announced  ready. 

Proton  &  Gilbs,  for  plaintiff  in  error. 
W.   A.  Little,  attorney-general,   and   H.  G.  Lewis, 
solicitor-general,  by  Hines,  Shubriok  &  Feldbb,  contra. 
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Walker  v.  Thb  State. 

A  demand  for  trial  made  under  section  4648  of  the  code  is  not  waived 
or  rendered  unavailable  by  postponing  the  trial  on  the  last  day  of 
the  second  term  at  the  request  of  the  prisoner  on  account  of  the 
temporary  absence  of  a  bailiff  in  the  service  of  the  court,  the 
bailiff  being  a  witness  whose  attendance  at  the  trial  the  prisoner 
desired,  and  the  postponement  requested  and  allowed  being  only 
temporary,  and  not  intended  as  a  continuance  for  the  term. 
Whether  the  bailiff  returned  or  not,  and  whether  the  court  was 
informed  of  his  return  or  not,  the  statutory  requirement  to  try 
the  prisoner  at  that  term  should  have  been  complied  with ;  and 
this  not  having  been  done,  he  was  entitled  to  be  "  absolutely  dis- 
charged and  acquitted  of  the  offence  charged  in  the  indictment.'' 
Jl  waiver  of  the  demand  would  result  from  a  continuance  granted 
on  the  motion  of  the  accused,  or  from  any  other  act  on  bis  part 
•showing  affirmatively  that  he  consented  to  passing  the  case  until 
a  subsequent  term.  Judgment  revened, 

July  4, 1892. 

Criminal  law.  Practice.  Demand  for  trial.  Before 
Judge  Martin.  Marion  superior  court.  April  ad- 
journed term,  1892. 

After  eonviction  of  a  misdemeanor,  the  defendant  ex- 
cepted to  the  overruling  of  his  motion  for  discharge  on 
the  following  facts  :  The  indictment  was  found  at  the 
April  term,  1891,  of  the  superior  court,  at  which  term 
the  case  was  continued  by  the  State.  At  the  same  term 
the  defendant  placed  his  demand  for  trial  on  the  minutes 
of  the  court,  and  a  jury  was  empanelled  competent  to 
try  the  case.  At  the  next  term  a  jury  competent  to  try 
the  case  was  again  empanelled,  but  the  case  was  not 
tried.  In  the  forenoon  of  the  last  day  of  court  at  that 
term,  the  case  was  sounded  on  the  docket  by  the  court ; 
whereupon  the  defendant  asked  the  court  to  pass  the 
case  temporarily,  owing  to  the  fact  that  one  of  his  wit- 
nesses was  a  bailiff  of  the  court,  and  had  been  sent  oif 
to  serve  some  papers,  and  would  return  in  a  short  while 
when  the  defendant  would  be  ready.  This  the  court 
permitted  to  be  done.     The  witness  returned  some  time 
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before  the  adjournment  of  the  court,  in  ample  time  to 
try  the  case,  but  the  attention  of  neither  the  court  nor 
the  solicitor-general  was  called  to  this  fact  by  any  one  ; 
the  case  was  not  sounded  again,  and  the  court  adjourned 
for  the  term  without  trying  it,  nor  was  any  entry  made 
on  the  minutes  or  docket  stowing  any  disposition  of  it. 
It  came  on  to  be  tried  at  the  April  adjourned  term,  1892, 
when  the  motion  for  discharge  was  made. 

WoRRiLL  &  Little,  for  plaintiff  in  error. 
A.    A.    Carson,    solicitor-general,  by    Harrison    & 
Peeples,  contra. 


"Williams  v.  The  State. 

According  to  the  principle  ruled  in  Carter  v.  Tfie  Stale,  68  Oa.  826, 
and  Stringfield  v.  The  State,  25  Oa,  474,  an  indictment  founded  on 
the  general  local  option  liquor  law  of  September  18,  1885,  which 

charges  that  the  accused  unlawfully  and  for  a  valuable  considera- 

tion  did  directly  sell  a  quantity  of  intoxicating  liquors,  contrary  I  ®y  ^ 

to  the  laws  of  the  State,  etc.,  is  sufficient  without  specifying  the       

kind  or  quantity  sold,  the  price,  or  the  name  of  the  purchaser. 
Nor  is  it  necessary  for  the  indictment  to  negative  any  of  the  ex- 
ceptions contained  in  the  statute,  such  exceptions  not  being  in- 
serted in  the  enacting  clause  which  defines  and  describes  the  of- 
fence. Judgrmmt  affirmed. 
Jti]y  4, 1802. 

Criminal  law.  Indictment.  Liquor.  Before  Judge 
Egberts.  Pulaski  superior  court.  November  term,  1891. 

Indictment  for  selling  intoxicating  liquor,  alleging 
that  the  defendant  on  July  12,  1891,  in  the  county  of 
Pulaski,  for  a  valuable  consideration  did  directly  sell  -b 
quantity  of  intoxicating  liquor.  The  defendant's  de- 
murrer was  overruled,  and  he  excepted.  Among  the 
grounds  of  demurrer  were,  that  no  oftence  is  charged  ; 
that  it  is  not  alleged  to  whom  the  liquor  was  sold  ;  that 
the  kind  of  intoxicating  liquor  is  not  alleged  ;  and 
that  "the   indictment    does   not  bring  the   defendant 
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within  the   exceptions  made  under  the  general   local 
option  act." 

Martin  &  Smith,  for  plaintiff  in  error. 
Tom  Eason,  solicitor-general,  by  Hinbs,  Shubrick  & 
Feldbr,  contra. 


The  Western  Union  Telegraph  Company  v,  Lindley. 

The  admission  of  secondary  evidence  of  the  contents  of  a  writing, 
without  accounting  for  the  non-production  of  the  writing,  is  not 
cause  for  a  new  trial  where  the  secondary  evidence  was  not  ob- 
jected  to ;  and  this  is  true  though  the  defendant  was  not  present 
nor  represented  by  counsel  at  the  trial,  the  case  being  in  default 
Cotton  States  Life  Ins.  (h.  v.  Edwards,  74  Oa.  220.  It  might  be 
otherwise  if  it  affirmatively  appeared  that  the  writing  was  sub* 
stantially  different  from  the  secondary  evidence  of  its  contents, 
but  in  the  present  case  no  such  fact  appears.  The  evidence 
warranted  the  court  in  charging  the  jury  as  set  out  in  the  motion 
for  a  new  trial,  and  the  verdict  is  supported  by  evidence  both  as 
to  penalty  and  special  damages.  Judgment  affirmed, 

August  1»  1892. 

Evidence.  Telegraph  company.  Penalty.  Damages. 
Before  Judge  Richard  H.  Clark.  Cobb  superior  court. 
November  term,  1891. 

Lindley  sued  the  Western  Union  Telegraph  Company 
for  the  statutory  penalty  and  special  damages,  for  failure 
to  properly  transmit  and  deliver  a  telegraphic  message. 
The  message  as  set  out  in  the  declaration  was  :  "Powder 
Springs,  April  23,  1890.  Mr.  Thomas  Qrisard,  Atlanta, 
Ga.  How  is  cattle  ?  Answer  at  once.  Care  W.  H. 
Talley."  This  was  signed  by  the  plaintiff.  When  the 
case  came  on  for  trial,  the  defendant  was  in  default  and 
not  represented  by  counsel.  The  plaintiff  testified :  On 
April  23,  1891,  he  sent  the  message  set  out  in  the  de- 
claration over  defendant's  line.  He  went  to  the  office 
in  Powder  Springs,  wrote  the  message,  gave  it  to  the 
operator  and  paid  him  fifty  cents — ^half  of  this  amount 
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for  sending  the  message,  and  half  for  the  answer  which 
was  to  be  sent  back  to  witness.  Witness  went  to  the 
office  several  times  for  the  answer,  but  did  not  get  any. 
Waited  a  week  or  more,  and  finally  went  to  Atlanta  to 
see  what  was  the  matter.  He  was  then  engaged  in  the 
beef  business,  that  is,  would  buy  up  beeves  and  sell  to 
the  butchers.  Qrisard  was  in  the  beef  business  in  At- 
lanta, and  witness  had  sold  to  him  several  times  before 
this.  Had  also  sent  him  telegrams  before,  as  he  did  at 
this  time,  and  had  always  had  prompt  answers  before 
this  time.  Witness  had  on  hand  at  that  time  about  fif- 
teen head  of  cattle  that  he  expected  to  have  sold  to 
Grisard.  On  account  of  not  hearing  from  him  witness 
kept  these  cattle  about  a  week  or  more,  and  had  to  bear 
the  expense  of  keeping  them.  It  cost  him  about  thirty 
to  forty  cents  apiece  per  day  to  keep  them.  In  the 
meantime  the  prices  declined,  and  he  lost  about  $2  per 
head  on  them.  If  he  had  got  a  prompt  answer  to  his 
telegram,  as  he  expected,  he  could  have  got  them  oft* 
right  away,  and  would  not  have  sustained  these  losses. 
From  other  testimony  it  appeared  that  Grisard  lived  in 
Atlanta  within  a  quarter  of  a  mile  of  the  office  of  de- 
fendant. He  had  a  place  of  business  near  defendant's 
office  in  Atlanta,  where  it  has  often  delivered  telegrams 
to  him  prior  to  the  time  in  question.  He  had  received 
telegrams  from  plaintiff  several  times  prior  to  this 
over  defendant's  line,  defendant  delivering  them.  He 
always  answered  them  promptly,  and  would  have  an- 
swered this  had  he  received  it.  He  had  bought  cattle 
from  plaintiff  before.  He  did  not  receive  the  telegram, 
and  knew  of  it  first  when  plaintiff'  came  to  Atlanta  and 
inquired  about  it.  Talley  lives  within  a  quarter  of  a 
mile  of  defendant's  office  in  Atlanta,  and  defendant  has 
often  delivered  telegrams  to  him  there.  He  has  re- 
ceived telegrams  from  plaintiff  through  defendant.  He 
never  received  the  telegram  in  question,  and  first  heard 
of  it  when  plaintiff  came  to  inquire  about  it. 
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The  jury  found  for  plaintiff  $100  penalty,  and  |30 
damages.  The  defendant  brought  its  bill  of  exceptions, 
alleging  that  the  court  should  have  required  plaintiff 
either  to  put  in  evidence  the  original  telegram,  or  to 
have  properly  accounted  for  its  non-production,  before 
allowing  proof  of  it  by  secondary  evidence.  It  also 
assigned  error  upon  the  following  instructions  of  the 
court  to  the  jury,  alleging  that  they  were  unwarranted 
by  the  evidence,  and  that  the  evidence  did  not  entitle 
the  plaintiff  to  recover :  "  If  you  believe  the  evidence 
sustains  plaintiff's  cause  of  action,  you  are  authorized  to 
find  for  the  plaintiff*  the  penalty  claimed  in  the  declara- 
tion, to  wit  $100.  If  you  do  not  so  believe,  you  should 
find  for  defendant  If  you  believe  the  evidence  sustains 
plaintiff^s  cause  of  action  as  to  special  damages,  you 
should  find  also  for  plaintiff'  such  an  amount  as  will 
compensate  him  for  whatever  loss  he  sustained  because 
of  the  failure  to  deliver  the  telegram,  as  may  be  shown 
by  the  evidence.  If  you  should  not  so  believe,  you 
should  not  find  a«  to  special  damages." 

BiGBY,  Rbed  &  Berry,  for  plaintiff  in  error. 
Clay  &  Blair,  contra. 


Baker  v.  Thompson  &  Scott. 

Where  it  does  not  affirmatively  appear  by  official  entries  on  the 
docket,  or  the  papers  connected  with  the  case,  that  the  justice's 
court  which  rendered  a  judgment  on  a  given  day  other  than  a 
regular  monthly  court  day,  was  held  from  day  to  day,  or  ad- 
journed over  by  consent  of  parties,  parol  evidence  tending  to 
illustrate  the  question  whether  the  court  was  legally  in  session 
when  the  judgment  was  rendered,  is  admissible  either  to  attack 
or  uphold  the  judgment.  A  judgment  rendered  on  a  day  when 
the  court  is  not  authorized  to  sit  and  transact  business  is  a  nullity, 
and  leaves  the  case  still  pending,  to  be  afterwards  tried  and  dis- 
posed of. 

Where  interrogatories  are  taken  by  consent  without  commission 
in  a  justice's  court,  they  will  not  be  excluded  on  mere  written  ob- 
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jection  to  the  same  founded  upon  refusal  of  the  witness  to  answer 
some  of  the  cross-interrogatories,  it  not  appearing  that  any  notice 
of  the  objection  was  given  to  the  opposite  party  or  his  counsel, 
nor  that  the  answers  had  not  been  in  office  for  twenty- four  hours 
before  the  trial. 

3.  The  sole  presiding  magistrate  in  a  justice's  court  cannot  testify  as 
a  witness  before  a  jury  trying  a  case  on  appeal  in  the  court  over 
which  he  presides.  The  law  makes  no  provision  for  administer- 
ing an  oath  to  him  as  a  witness ;  he  cannot  be  sworn  before 
himself. 

4.  In  a  suit  against  two  defendants,  whether  they  are  sued  as  joint 
promiesors  or  as  copartners,  the  plaintiff  may  recover  against  one 
of  them  severally.  And  where  he  disclaims,  in  open  court  before 
the  court  and  jury,  any  right  to  recover  against  both,  and  claims 
that  he  has  made  out  his  case  against  one  only,  naming  him,  his 
disclaimer  as  to  the  other  being  entered  on  the  docket,  a  general 
verdict  for  so  much,  in  favor  of  the  plaintiff,  is  to  be  read  in  the 
light  of  such  disclaimer,  and  is  to  be  construed,  not  as  a  finding 
against  both  defendants,  but  as  a  finding  against  that  one  to 
which  the  disclaimer  does  not  apply. 

5.  Before  the  jury  have  dispersed,  the  presiding  magistrate  in  a  jus- 
tice s  court  may  send  them  out  to  correct  their  verdict  by  express- 
ing therein  the  date  from  which  interest  on  the  principal  sum 
found  for  the  plaintiff  is  to  be  computed,  this  addition  to  the  ver- 
dict being  requisite  to  give  proper  certainty  to  the  original  finding. 
ADguBt  1, 1892.  JxidgmerU  revened. 

Justice's  court.     Judgment.    Evidence.     Interrogato- . 
ries.    Witness.   Verdict.   Before  Judge  Milner.   Bartow 
superior  court.     July  adjourned  term,  1891. 

Certiorari  to  the  verdict  of  a  jury  in  a  justice's  court 
against  J.  A.  Baker,  was  overruled,  and  he  excepted. 

1.  It  appears  that  on  January  15,  1879,  Thompson  & 
Scott  sued  W.  C.  &  J.  A.  Baker  for  |25,  balance  due  on 
an  account  with  items  dated  May  and  August,  1876. 
The  suit  was  in  the  court  of  Pritchett,  justice  of  the 
peace,  and  the  summons  was  returnable  to  the  11th  day 
of  February,  1879.  On  February  22,  1879,  Pritchett 
rendered  judgment  against  J.  A.  Baker  only,  for  $18.75, 
with  interest  from  January  1,  1877,  and  cost.  On 
Pritehett's  docket,  just  preceding  this  entry  of  judg- 
ment, appear  the  words,  "Trial  11th  Feb'y^"  In  1887, 
after  notice  to  the  defendants,  Attaway,  the  successor  in 
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office  of  Pritchett,  transferred  the  ease  from  Pritchett's 
docket  to  his  own,  it  appearing  that  the  judgment 
of  Pritchett  was  rendered  on  a  day  other  than  a 
regular  court  day.  The  case  was  tried  by  Attaway, 
and  judgment  was  rendered  in  favor  of  the  plaintiffs 
against  J.  A.  Baker  for  $25,  with  interest  and  costs. 
From  this  judgment  Baker  appealed  to  a  jury,  and  on 
the  trial  there  was  evidence  that  the  regular  day  for 
holding  Pritchett's  court  was  the  11th  of  February, 
1879,  that  the  case  in  question  was  not  tried  on  a  regu- 
lar court  day,  but  that  after  finishing  other  business  the 
court  adjourned  to  the  21st  of  February  to  try  this  and 
another  case.  It  is  contended  in  the  petition  for 
certiorari  that  the  original  judgment  was  binding  on 
the  parties  thereto,  and  is  conclusive  until  reversed  or 
set  aside  in  some  proceeding  directly  for  that  purpose. 
A.  W.  Fite  testified  that  Pritchett's  regular  court  day 
was  held  on  the  second  Tuesday  in  each  month,  which 
at  the  date  of  the  judgment  would  have  been  on  the 
12th  day  of  the  month.  He  did  not  know  whether  the 
court  was  running  from  day  to  day  until  the  rendition 
of  this  judgment.  After  getting  calendar  for  year 
1879,  said  court  was  held  on  the  11th  day  of  the  month. 
To  this  testimony  Baker  objected  on  the  ground  that  it 
was  irrelevant,  as  the  plaintiffs  could'  not  attack  the 
judgment  in  this  way.  The  overruling  of  this  objec- 
tion is  assigned  as  error. 

2.  The  plaintiffs  sued  out  interrogatories  for  J.  A. 
Thompson,  which,  by  agreement  between  parties,  were 
executed  and  returned,  and  were  read  in  evidence  in 
behalf  of  the  plaintiffs.  Baker  insisted  upon  objections 
he  had  taken  in  writing  to  the  introduction  of  these 
interrogatories,  which  objections  were,  that  Thompson 
had  positively  refused  to  answer  the  third  and  fourth 
cross-interrogatories.  The  objections  were  overruled, 
and   error  is  assigned.     The   two  cross-interrogatories 
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referred  to  are  as  follows :  "  Is  it  not  a  fact  that  as  an 
attorney  at  law  I  was  suing  you  and  Scott  for  Dr. 
Baker  and  Baker  &  Hall:  and  is  it  not  a  fact  that 
several  other  parties  were  suing  Thompson  &  Scott; 
and  is  it  not  a  fact  that  you  and  Scott  were  both  ia 
a  terrible  straight  for  money  in  1878,  1879  and 
1880?  This  being  a  fact,  why  is  it  that  you  al- 
lowed this  fi,  fa.  against  me  to  go  unsatisfied?  Ex- 
plain fully.  Don't  you  know  it  has  been  settled ;  and 
why  are  you  now  swearing  a  lie  for  the  paltry  sum  of 
|25?  Does  any  of  this  recovery  go  to  you  ?  If  so,  how 
much  ?  What  part  of  this  claim  goes  to  the  attorney, 
if  collected  ?  Don't  you  know  that  I  am  perfectly  sol- 
vent, and  why  in  the  very  beginning  of  this  suit  should 
you  and  Scott  promise  one  half  of  the  claim  to  a  pre- 
tended attorney  at  law  to  help  you  collect  it  ?  Explain 
fully.  J.  A.  Baker."  The  answer  given  by  the  wit- 
ness was  as  follows:  "As  to  the  other  x-interroga- 
tories  I  decline  to  make  answer,  as  the  matters  of  record 
therein  referred  to  will  speak  for  themselves.  Our 
condition  in  1878, 1879, 1880,  can  be  better  proven  by  the 
people  of  Cartersville,  and  Mr.  Fite  can  testify  as  to  the 
reference  to  himself.     J.  A.  Thompson." 

3.  It  is  further  assigned  as  error  that  Attaway,  the 
sole  presiding  justice,  was  sworn  by  the  plaintifts  as  a 
witness,  over  objection  "  that  the  presiding  court  could 
not  be  sworn  by  an  attorney  and  introduced  in  a  case," 
and  then  testified  as  to  what  J.  A.  Baker  had  sworn 
in  this  case  when  it  was  tried  by  the  witness. 

4.  A  motion  was  made  to  dismiss  the  case,  because 
the  summons  did  not  show  whether  the  defendants  were 
partners  or  joint  contractors.  The  summons  was  ad- 
dressed to  "  W.  C.  &  J.  A.  Baker,"  and  the  account  sued 
on  was  made  out  in  the  same  way.  The  court  held  that 
as  the  summons  stood  the  suit  was  against  the  defend- 
ants as  joint  contractors.     The  plaintiffs  then  proposed 
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to  amend  by  adding  the  word8' "  as  partners,"  after  the 
names  of  the  defendants,  to  which  objection  was  taken 
on  the  ground  that  this  would  make  new  and  distinct 
parties.  The  objection  was  overruled.  The  amount 
^was  written  out  in  the  summons  but  not  signed,  and 
nothing  further  was  said  or  done  about  it  until  the 
evidence  was  closed,  when  the  plaintifts'  counsel  said 
that  he  declined  to  make  the  amendment.  After  hear- 
ing the  testimony  of  W.  C.  Baker,  the  plaintiffs'  counsel 
said  that  W.  C.  was  clearly  not  liable  and  he  would 
not  ask  a  verdict  against  him.  This  statement  was 
entered  on  the  docket,  and  the  verdict  and  judgment 
were  against  J.  A.  Baker  alone.  He  and  W.  0,  both 
swore  that  W.  C.  was  not  liable  on  the  account.  The 
error  assigned  is  the  allowance  of  the  amendment  over 
the  objection. 

5.  The  jury  returned  this  verdict :  "  We,  the  jury, 
find  for  plaintiff?  |25  with  interest."  Before  the  jury 
dispersed  the  justice,  over  objection  of  Baker,  directed 
them  to  return  to  their  room  and  state  the  time  from 
which  they  found  interest.  They  did  return  and  added 
to  the  verdict  the  words,  "from  January  1,  1877,  at 
seven  per  cent."  Thereupon  judgment  was  entered 
accordingly.  Error  is  assigned  upon  the  overruling 
of  the  objection,  and  upon  the  entry  of  judgment  against 
J.  A.  Baker  alone,  the  verdict  being,  as  he  insists,  as 
much  against  W.  C.  Baker  as  J.  A.  Baker. 

W.  I.  Heyward,  for  plaintiff  in  error. 
A.  S.  Johnson,  contra. 
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,2?  ^  1.  A  will  attested  by  only  two  witnesses  is  void,  and  can  derive  no  aid 

from  probate  and  being  admitted  to  record.  The  judgment  of 
probate  is  not  merely  erroneous,  but  an  absolute  nullity  on  its 
face.  No  motion  to  set  it  aside  is  requisite,  nor  is  it  ever  too  late 
to  urge  its  invalidity. 
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2.  The  evidence  in  this  case  furnished  no  proper  basis  for  charg- 
ing the  jury  as  to  any  application  of  the  proceeds  of  sale  for  the 
benefit  of  the  plaintiffs  who  recovered  their  interest  in  the  land 
which  their  mother,  the  executrix  of  the  so-called  will,  had  dis- 
posed of. 

3.  When  several  plaintiffs  sue  jointly  and  severally  for  land  and 
some  of  them  recover  and  some  do  not,  the  court  may  order  costs 
taxed  against  the  plain tifis  who  fail,  to  the  extent  of  their  due  pro- 
portion, according  to  the  actual  facts  of  the  case,  of  the  whole 
cost  incurred.  But  the  defendant  has  no  right  to  have  judgment 
against  them,  irrespective  of  what  proportion  of  the  cost  they 
caused  to  be  incurred,  for  a  mere  numerical  proportion  based  on 
the  number  of  shares  in  the  land  not  recoverekl,  as  compared  with 
the  number  recovered.  Thus,  where  the  suit  failed  as  to  seven- 
teen twenty-fifths  and  succeeded  as  to  eight  twenty-fifths,  the  de- 
fendant was  not  entitled  to  recover  of  the  plaintiffs  who  failed 
seventeen  twenty-fifths  of  the  whole  cost  of  the  suit,  as  matter  of 
Jaw,  without  regard  to  whether  the  costs  accrued  chiefly  from 
that  part  of  the  litigation  which  succeeded,  or  from  that  which 
did  not  succeed.  One  plaintiff  may  have  occasioned  more  cost 
than  another.  Judgment  affirmed, 

Augitft  1, 1883. 

Will.  Judgment.  Sale.  Cost.  Practice.  Before 
Judge  MiLNER.  Dade  superior  court.  September  term, 
1891. 

Ejectment  against  the  plaintiff  in  error  was  brought  on 
the  demises  of  Neppie  Doyle  (formerly  Taylor),  Cansaida 
Jeffries  (formerly  Taylor),  and  Margaret,  Elizabeth  and 
Lucy  Taylor  (these  three  alleged  to  be  of  unsound  mind, 
and  suing  by  their  next  friend),  on  January  13,  1890. 
The  pleas  were,  not  guilty ;  possession  under  color  of 
title  for  forty  years  ;  and  that  about  1851  the  mother  of 
the  plaintiffs,  acting  under  authority  granted  to  her  in 
his  last  will  by  her  late  husband,  W.  H.  Taylor,  under 
whom  the  plaintiffs  claim,  sold  the  property  to  Wilkinson, 
whose  title  is  now  held  by  defendant,  who  bought  in 
good  faith  and  paid  full  value  to  said  mother,  and  this 
money  was  used  by  her  in  the  support  of  the  plaintiffs ; 
and  whether  or  not  this  title  was  good  in  law  in  its  in- 
ception, it  was  good  in  equity  by  reason  of  the  facts 
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stated,  and  the  plaintiffs  cannot  now  in  equity  and  good 
faith  claim  the  same. 

The  jury  found  for  plaintiffs  Margaret  and  Elizaheth 
each  four  twenty-fifths  of  the  premises  in  dispute,  and 
for  the  defendant  seventeen  twenty-fifths.  The  evidence 
showed  that  W.  H.  Taylor  owned  and  died  in  possession 
of  the  premises  sued  for  (his  mill  place),  and  that  the 
plaintiffs  and  their  mother,  Drusilla  Taylor,  were  the 
only  heirs  of  W.  H.  Taylor,  "and  according  to  the  rules 
of  inheritance  plaintiffs  were,  at  the  death  of  the  said 
William  H.  Taylor,  the  owners  of  four  fifths  of  the  prop- 
erty, and  their  mother  of  one  fifth  thereof."  The  de- 
fendant introduced  a  bond  for  title  from  Drusilla 
Taylor,  executrix  of  W.  H.  Taylor,  executed  in 
July,  1852,  reciting  that  the  purchaser,  Wilkinson, 
had  paid  and  was  to  pay  the  executrix  for  the 
premises  in  dispute,  $2,000,  and  binding  the  executrix 
as  such  to  make  deed  of  conveyance  to  him  upon  the 
payment  of  the  balance  of  the  purchase  money.  Two 
witnesses  testified  that  Drusilla  Taylor,  deceased,  told 
them  in  her  lifetime  that  Wilkinson  had  paid  her  the 
balance  of  the  purchase  money.  It  further  appeared 
that  the  defendant  holds  under  a  successive  chain  of 
title  from  Wilkinson,  and  he  proved  continuous  posses- 
sion of  the  premises,  beginning  with  Wilkinson  and 
running  down  to  himself,  he  having  entered  into  posses- 
sion under  a  deed  in  1879.  Three  witnesses  testified 
that  the  price  paid  by  Wilkinson  for  the  land  was  the 
full  value  at  the  time  he  purchased  it  from  Drusilla 
Taylor,  that  W.  H.  Taylor  died  in  1851,  and  that 
Drusilla  lived  with  the  plaintiffs  up  to  her  death  in  1867. 
It  was  admitted  that  plaintiffs  Elizabeth  and  Margaret 
were  and  had  always  been  idiots.  As  to  plaintiff*  Lucy, 
the  evidence  on  this  subject  was  directly  conflicting. 
The  defendant  introduced  the  following  record  from  the 
court  of  ordinary: 
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"Original  will  of  W.  H.  Taylor,  made  in  1851,  ad- 
mitted to  probate,  destroyed  in  burning  of  the  court- 
house, and  copy  established  June  6,  1853,  as  fol- 
lows :  .  .  I  do  give  and  bequeath  all  my  property  to 
my  dear  wife,  Drusilla,  after  my  just  debts  are  paid, 
during  her  widowhood.  If  she  marries  she  is  only  to 
have  a  child's  part.  I  do  make  my  wife  Drusilla,  and 
mv  son  Ralston,  my  executors  on  my  estate.  July  25, 
1851.  W,  H.  Taylob, 

Tested  by  Samuel  McBeb  and  A.  J.  Humphreys. 

"  Copy  of  codicil :  My  executor  and  excutrix  have 
the  liberty  of  selling  my  mill  place,  if  they  think  it  best. 
My  wife  Drusilla  is  to  see  that  all  my  children  have  an 
equal  portion  of  my  property;  but  in  the  event  she 
should  die  before  the  youngest  one  comes  of  age,  then 
my  son  Ralston  is  to  attend  to  this  part  of  my  will  and 
see  all  my  children  treated  alike.     Aug.  15,  1851. 

Wm.  H.  Taylor. 

Tested  by  John  G.  Jacoway,  Margaret  Middleton. 

"Order  of  the  court :  Last  will  of  W.  H.  Taylor  late 
of  Dade  county,  deceased,  being  established  on  the  oaths 
of  A.  J.  Humphreys,  Drusilla  Taylor,  Margaret  Middle- 
ton,  John  G.  Jacoway  and  Samuel  McBee,  in  the  lieu  of 
the  original  will  which  was  proved  and  recorded  in  this 
court  and  burned  in  the  court-house,  it  is  therefore 
ordered  that  this  copy  will  be  established  in  lieu  of  the 
original  will  and  be  admitted  to  record.     June  6,  1853. 

Z.  O'Neal,  Ordinary. 

<'  Recorded  Jan.  11th,  1860.    Z.  O'Neal,  Ord'y. 

H.C.  Tatum,  Dep'y  Clerk." 

The  defendant  requested  the  court  to  charge  the  jury 
that  while  the  paper  purporting  to  be  the  last  will  of 
W.  H.  Taylor  was  not  properly  attested,  and  although 
it  was  erroneously  admitted  to  record,  yet  the  exclusive 
jurisdiction  to  determine  this  question  was  vested  in  the 
court  of  ordinary,  and  that  while  said  judgment  was 
erroneous  on  its  face,  it  is  now  too  late  to  attack  said 
judgment,  and  that  it  binds  everybody,  idiots  included, 
unless  those  attacking  were  minors  and  had  been  so  up 
to  within  four  years  before  the  attack  was  made.  This 
the  court  refused,  and  charged  in  lieu  thereof  that  said 
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judgment  was  an  abBolute  nullity  and  of  no  binding 
force  as  to  the  plaintiffs  whom  the  jury  should  find  to 
be  idiots.  The  defendant  also  requested  the  court  to 
charge  the  jury  that  they  could  look  to  the  evidence, 
and  if  they  found  that  the  sale  of  Wilkinson  conveyed 
no  title  for  any  reason,  yet  if  they  found  that  the  land 
sold  for  its  full  value,  and  the  money  was  paid  to  the 
mother  of  these  children  who  was  their  natural  guar- 
dian, and  that  she  used  it  in  taking  care  of  them,  and 
that  they  thus  enjoyed  the  full  value  of  the  land,  they 
could  not  recover  in  this  case.  Upon  these  refusals  to 
charge,  and  upon  the  instruction  as  given,  error  is  as- 
signed. Another  exception  is  to  the  overruling  of  the 
defendant's  motion  to  allow  him  to  sign  judgment 
against  plaintiffs  Neppie  Doyle,  Cansaida  Jeffries  and 
Lucy  Taylor  for  seventeen  twenty-fifths  of  the  costs, 
and  to  the  ruling  allowing  the  plaintiffs  to  sign  judg- 
ment against  the  defendant  for  the  full  amount  of  the 
costs. 

R.  J.  &  J.  McCamy,  for  plaintiff  in  error,  cited  Code, 
§§331,  2425,  2914(a) ;  32  Ga.  256  ;  56  Ga.  538 ;  70 
Ga.  306 ;  75  Ga.  680 ;  77  Ga.  483 ;  81  Ga.  238 ;  82 
Ga.  675  ;  86  Ga.  540 ;  Freem.  J.  §135 ;  Freem.  Void 
Jud.  S.  §53  ;  Ang.  Lim.  (3d  ed.)  §§194,  197,  205,  476, 
485,  and  cit. ;  Tyler,  Ej.  928,  933 ;  2  Wheat.  25 ;  1 
How.  37 ;  3  Johns.  Ch.  129. 

McCuTCHEN  &  Shumate,  contra,  cited  Cobb's  Dig. 
1128;  Acts  1851-2,  p.  104;  18  Ga.  471 ;  20  Ga.  838; 
Freem.  J.  (3d  ed.),  §319 (a). 


The  Chattanooga,  Rome  and  Columbus  Railroad 
Company  v.  Huogins,  and  vice  versa. 

1.  Under  the  facta  in  the  record,  the  court  did  not  err  in  refusing  to 
dismiss  the  motion  for  a  new  trial,  the  motion  having  originated 
before  the  end  of  the  term  of  the  court  at  which  the  verdict  was 


Digitized  by  VjOOQ IC 


Reports.]  March  Term,  1892.  496 

rendered,  and  all  acts  done  by  the  judge  or  the  movant  whilst  the 
court  waa  in  temporary  recess,  having  been  either  repeated  or 
tacitly  recognized  and  adopted  later  during  the  same  term  and 
whilst  the  court  was  in  actual  session,  so  as  to  cure  all  irregu- 
larities. 

2.  The  declaration  set  forth  a  cause  of  action,  and  there  was  no  error 
in  overruling  the  demurrer  thereto. 

3.  After  stating  facts  within  the  knowledge  of  the  witness  tending  to 
show  that  the  plaintiff  was  seriously  disabled  by  an  injury,  the 
witness  may  express  his  opinion  that  the  plaintiff  "  has  been 
unable  to  perform  any  duties  which  required  the  slightest  physical 
exertion,  and  during  his  severe  attacks  he  was  unable  to  do  any* 
thing,  and  at  his  best  cannot  do  anything  other  than  jobs  of  very 
light  nature." 

4.  Interrogatories  which  assume  hurt,  suffering  or  loss  of  time,  where 
these  are  involved  in  the  action,  are  leading. 

5.  A  railway  company  in  coupling  a  freight-train  to  a  passenger-car 
having  passengers  already  in  it  to  be  carried  by  the  train,  is 
bound  to  exercise  extraordinary  diligence, — that  is,  such  diligence 
as  very  prudent  persons  would  use  with  a  like  train  under  like 
circumstances,  and  the  court  may  instruct  the  jury  that  the  rarity 
of  an  injury  will  furnish  no  excuse  to  the  company  for  omitting 
that  degree  of  diligence  in  the  particular  instance.  That  the 
charge  given  on  this  question  was  somewhat  obscure  will  not 
vitiate  the  verdict,  for  when  construed  in  the  light  of  the  whole 
charge  it  could  be  understood  correctly  by  the  jury. 

6.  A  passenger  who  has  been  denied  on  the  line  of  a  railway  in  a 
passenger-car  which  that  company  switches  off  upon  the  line 
of  a  connecting  railway,  sustains  the  relation  of  passenger  to 
such  connecting  railway  company  during  the  time  the  car  is  sta- 
tionary and  he  remains  in  it,  if  according  to  the  usual  course 
of  business  that  company  is  accustomed  to  receive  presently 
cars  so  delivered  to  it,  couple  them  into  its  trains  and  carry  them 
over  its  own  line.  This  is  true  whether  the  passenger,  at  the  time 
of  being  injured,  has  procured  i.  ticket  or  paid  his  fare  for  a  pas- 
sage over  the  connecting  line  or  not. 

7.  After  instructing  the  jury  that  the  plaintiff  was  bound  to  use 
ordinary  diligence  to  avoid  being  injured,  it  is  not  error  to  refer  it 
to  the  jury  whether  or  not,  under  the  circumstances,  he  ought  to 
have  left  the  car  or  taken  the  seat  nearest  to  where  he  stood  when 
he  discovered  the  danger.  This  being  a  matter  for  the  opinion  of 
the  jury,  in  the  light  of  the  evidence,  it  could  be  referred  to  them 
under  the  phraseology  "if  you  think,"  etc. 

8.  To  charge  the  jury  that  the  injury  would  be  accidental  if  neither 
party  was  negligent,  is  not  error. 

9.  Heading  the  whole  charge  together,  the  instructions  given  as  to 
the  apportionment  of  damages  if  both  parties  were  at  fault,  did 
not  mislead  the  jury. 
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10.  In  the  absence  of  a  request,  there  was  no  duty  on  the  court  to 
charge  the  jury  that  the  defendant  was  not  bound  to  produce  all 
of  the  agents  and  employees  who  were  connected  with  the  run- 
ning of  the  train. 

11.  It  not  appearing  that  the  court  failed  to  do  its  duty  by  rebuking 
counsel  who  made  grossly  improper  remarks  in  his  argument  to 
the  jury,  and  by  stopping  him  and  warning  the  jury  to  disregard 
what  he  had  said,  the  Supreme  Court  will  not  presume  that  the 
superior  court  omitted  any  duty  in  this  respect,  and  therefore  the 
misbehavior  of  the  plaintiff's  counsel,  though  gross,  is  not,  so  far 
as  appears  from  the  record,  cause  for  a  new  trial. 

12.  The  plaintiff  having  testified  at  the  trial  that  he  could  easily 
have  avoided  being  injured,  and  having  failed  to  explain  in  his 
testimony  why  he  omitted  to  do  so,  and  his  declaration  alleging 
that  he  wag  injured  after  he  discovered  that  the  danger  was  immi- 
nent, a  new  trial  should  have  been  awarded  on  the  general  grounds 
of  the  motion,  though  it  was  not  positive  error  to  deny  the  mo- 
tion for  a  nonsuit. 

Maroh  31, 1892.    Argued  at  the  last  term. 

New  trial.  Railroad  passenger.  Evidence.  Negli- 
gence. Charge  of  court.  Before  Judge  Janes.  Haral- 
son superior  court.     January  adjourned  term,  1891. 

Reported  in  the  decision. 

W.  W.  Brookes  and  W.  T.  Tuknbull,  for  the  railroad 
company. 

Reid  &  Grow  and  Adamson  &  Jackson,  contra. 

Simmons,  Justice. 

1.  In  this  case  there  are  three  bills  of  exceptions.  The 
first  we  shall  deal  with  is  the  cross-bill  of  the  defend- 
ant in  error,  in  which  he  excepts  to  the  overruling  of 
his  motion  to  dismiss  the  motion  for  a  new  trial.  It 
appears  from  the  statement  of  facts  that  the  case  was 
tried  and  the  verdict  rendered  on  February  5th,  1891, 
during  the  January  adjourned  term  of  Haralson  superior 
court.  On  February  7th,  1891,  the  adjourned  term  was 
again  adjourned,  the  court  ordering  that  it  stand  ad- 
journed until  May  4th,  1891,  and  then  remain  in  session 
two  weeks  unless  sooner  adjourned,  and  that  the  traverse 
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jury  which  had  been  drawn  appear  and  serve  at  the  ad- 
iourned  term.  On  February  27th,  1891,  the  defendant 
made  the  raotimi  for  a  new  trial,  applying  to  the  judge 
of  the  court,  who  was  then  holding  Polk  superior 
court  in  its  regular  spring  term  (both  the  counties  men- 
tioned being  in  the  same  circuit),  and  the  judge  granted 
a  rule  nisi  returnable  March  2l8t,  1891.  The  allegations 
of  fact  in  the  motion  and  the  brief  of  evidence  tendered 
with  it,  were  duly  approved  by  the  judge  on  February 
27th,  and  ordered  filed,  and  were  filed.  On  February 
28th,  1891,  counsel  for  plaintiif  acknowledged  service 
of  the  motion  and  rule  and  brief  of  evidence,  and  waived 
copy  and  filing  of  the  brief,  and  suggested  to  counsel  for 
the  defendant  that  the  hearing  of  the  motion  be  con- 
tinued to  the^  adjourned  term  of  Haralson  superior  court 
ordered  for  May  4th,  to  which  counsel  for  the  defendant 
agreed,  and  the  judge  passed  an  order  on  March  21, 1891, 
continuing  the  motion  to  said  adjourned  term.  On  May 
4th,  during  the  adjourned  term  and  in  open  court,  the 
court  again  passed  an  order  continuing  the  motion  to 
the  adjourned  term  ordered  to  be  held  on  May  12th, 
1891,  the  court  being  again  adjourned  until  that  day, 
and  ordering  plaintift'  to  show  cause  why  the  new  trial 
should  not  be  granted;  upon  which  order  plaintiff  ac- 
knowledged service  May  6th,  1891.  On  May  7th,  1891, 
the  judge  stated  in  open  court  to  counsel  for  movant 
that  the  court  would  not  be  adjourned,  that  the  juries 
would  be  discharged,  but  as  usual  in  that  circuit  the 
court  and  term  would  be  held  open  for  the  purpose  of 
allowing  motions  for  new  trial  to  be  made.  When  the 
motion  came  on  for  hearing  on  May  12th,  1891,  counsel 
for  plaintiff  moved  to  correct  certain  allegations  in  one 
of  the  grounds  of  the  motion  for  a  new  trial,  which, 
after  hearing  evidence  in  regard  thereto,  the  judge 
allowed.  Before  proceeding  further  in  the  hearing  and 
consideration  of  the  motion,  plaintiff's  counsel  moved 

¥89-82 


Digitized  by  VjOOQ IC 


498     Chattanooga  Railroad  Co.  v.  Huggins.     [89  Ga. 

to  dismiss  the  motion  for  a  new  trial,  upon  the  ground 
that  it  was  not  applied  for  and  made  during  the  term  at 
which  the  case  was  tried,  and  on  the  further  ground  that 
no  brief  of  evidence  in  the  case  was  prepared  and  tend- 
ered to  the  court  for  approval  and  filing,  nor  filed,  nor 
any  waiver  thereof  had  during  the  term  at  which  the 
ease  was  tried. 

Under  these  facts  the  court  did  not  err  in  refusing  to 
dismiss  the  motion  for  a  new  trial.  The  motion  origi- 
nated before  the  end  of  the  term  of  the  court  at  which 
the  verdict  was  rendered;  and  all  acts  done  by  the 
judge  or  the  movant  whilst  the  court  was  in  temporary 
recess  were  either  repeated,  or  tacitly  recognized  and 
adopted,  later  during  the  same  term  and  while  the  court 
was  in  actual  session,  so  as  to  cure  all  irregularities. 

2.  The  plaintiff  in  error,  in  one  of  its  bills  of  excep- 
tions, complains  of  the  overruling  of  its  demurrer  to 
the  declaration  and  its  motion  to  nonsuit,  and  in  the 
other,  of  the  overruling  of  its  motion  for  a  new  trial. 
There  was  no  error  in  overruling  the  demurrer  to  the 
declaration.  The  facts  alleged  in  the  declaration  are, 
in  substance,  as  follows :  Huggins,  the  plaintiff,  took 
passage  via  the  Georgia  Pacific  railway  on  a  train 
known  as  the  ''  Tallapoosa  accommodation,"  from  At- 
lanta to  Kramer.  One  coach  of  the  train,  that  on  which 
he  was  a  passenger,  was  detached  from  this  accommo- 
dation train  by  the  employees  of  the  Georgia  Pacific 
Railway  Company,  and  by  them  placed  on  the  side-track 
of  the  defendant,  which  connects  their  track  with  the 
track  of  the  Georgia  Pacific  at  Kramer,  to  be  hauled  by 
the  defendant's  train  to  Carrollton,  which  was  the  point 
to  which  petitioner  was  bound,  he  being  then  and  there 
a  passenger  on  said  car  on  the  road  and  track  of  defend- 
ant. The  car  having  been  transferred  backward  on  the 
side-track,  the  seats  therein  were  backward  and  the 
backs  locked  so  that  they  could  not  be  turned.     There 
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was  a  lady  passenger  on  the  ear  also  bound  for  CarroJlton, 
and  petitioner  went  forward  to  request  the  conductor, 
or  some  employee  of  the  defendant,  to  unlock  and  turn 
the  seats  for  her  accommodation  and  for  petitioner's, 
when  he  saw  the  train  of  defendant  coming  up  the  track 
to  couple  on  the  car.  The  grade  going  north  on  the 
track  is  very  steep,  and  petitioner  charges  it  to  be  neg- 
ligent and  unlawful.  The  train  approaching  the  car, 
for  the  purpose  of  coupling  as  stated,  was  the  freight- 
train  of  defendant,  due  at  Carrollton  at  nine  o'clock 
p.  M.,  and  the  time  now  being  after  dark  in  the  evening 
of  the  day.  When  petitioner  saw  the  train  backing  it 
was  approaching  the  car  at  very  great  and  negligent 
speed,  and  petitioner  hurried  back  into  the  car  to  warn 
the  lady  of  the  approaching  danger  and  to  get  a  seat 
himself  and  provide  against  the  shock  now  evidently 
imminent ;  but  just  as  he  turned  from  the  aisle  of  the 
car  between  two  seats,  the  train  being  negligently  and 
carelessly  operated  and  run  by  defendant,  came  with 
such  great  force  against  the  car  in  which  petitioner  was 
then  a  passenger  of  defendant,  and  which  was  to  con- 
stitute a  part  of  its  train  to  Carrollton,  that  he  was 
thrown  violently  forward  and  upon  the  corner  of  the 
back  of  the  car  seat,  striking  thereon  and  falling  there- 
from across  the  aisle  of  the  car,  which  greatly  hurt 
him,  etc.,  and  so  injured  him  that  when  he  reached  Car- 
rollton, having  paid  his  fare  to  the  conductor  and  gone 
there  on  said  train,  he  had  to  be  hauled  to  his  home, 
etc.  He  further  alleged  the  nature  of  his  injuries, 
suffering,  earnings,  loss  of  time,  expense,  etc. 

To  this  declaration  the  defendant  demurred  on  the 
following  grounds,  to  wit :  that  the  declaration  was  in- 
sufficient in  law,  and  did  not  set  forth  a  sufficient  cause 
of  action  ;  that  it  showed  on  its  face  the  injury  was  the 
result  of  an  unavoidable  accident ;  that  it  showed  plain- 
tiff could  have  avoided  defendant's  negligence  by  the 
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use  of  ordinary  care ;  and  it  showed  that  defendant 
exercised  extraordinary  diligence,  and  that  the  injury 
resulted  solely  from  the  negligence  of  the  plaintiff. 

We  think  the  declaration  did  set  forth  a  cause  of  action. 
The  negligence  of  the  company  is  distinctly  alleged.  It 
is  stated  that  the  train  of  the  defendant  approached  "  at 
very  great  and  negligent  speed  "  the  car  occupied  hy  the 
plaintiff  and  other  persons,  as  passengers  of  the  de- 
fendant, and  that  "being  negligently  and  carelessly 
operated  and  run  by  the  defendant,"  it  "came  with 
such  great  force  against  the  car  "  that  the  plaintiff  was 
thrown  violently  forward  and  injured  in  the  manner 
alleged.  It  was  unnecessary  for  the  plaintiff*  to  show 
that  he  was  without  fault;  for  when  it  was  shown  he 
was  injured  as  above  stated,  the  presumption  arose  that 
the  company  was  at  fault,  and  the  burden  was  upon  it 
to  establish  either  its  own  freedom  from  fault,  or  that 
the  plaintiff'  could  have  avoided  the  injury.  Code, 
§§3033,  3034.  It  is  not  apparent  from  the  declaration 
that  the  plaintiff  in  the  exercise  of  ordinary  care  could 
have  avoided  the  injury.  It  appears  that  while  in  the 
car,  where  as  a  passenger  he  had  a  right  to  be,  and 
while  the  car  was  standing  still,  he  went  forward  to  have 
the  seats  turned  in  their  proper  position,  for  himself 
and  a  lady  passenger,  and  that  when  he  saw  the  train 
approaching  this  car,  he  hurried  back  into  the  car  to 
warn  the  lady  and  to  get  himself  a  seat  and  pro\nde 
against  the  shock.  True  he  saw  there  was  danger,  but 
it  does  not  appear  from  the  declaration  that  he  failed 
to  get  a  seat  as  soon  as  he  could,  or  that  he  did  not  do 
all  that  proper  care  and  prudence  would  have  suggested 
under  these  circumstances,  to  avoid  the  danger.  And 
whether  or  not  he  did  exercise  such  care  would  be  a 
question  for  the  jury.  The  court  did  not  err,  therefore, 
in  overruling  the  demurrer.  The  denial  of  the  motion 
to  nonsuit  will  be  dealt  with  in  another  part  of  the 
opinion. 
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8.  Coming  now  to  the  special  grounds  of  the  motion 
for  a  new  trial,  we  find  it  complained  of  as  error,  that 
the  court  permitted  the  plaintiff  to  read  in  evidence, 
over  defendiint's  objection,  the  answers  of  one  New  to 
an  interrogatory,  as  follows :  "  Since  that  date  he 
(meaning  the  plaintifl*)  has  been  unable  to  perform  any 
duties  which  require  the  slightest  physical  exertion,  and 
during  his  severe  attacks  he  was  unable  to  do  anything, 
and  at  his  best  could  not  do  anything  other  than  jobs  of 
a  very  light  nature."  This  was  objected  to  as  express- 
ing merely  the  conclusion  of  the  witness,  who  was  not 
a  physician  or  expert.  It  appeared,  however,  from  other 
parts  of  his  testimony,  that  he  saw  the  plaintiff  the  day 
after  the  injury,  and  that  the  latter  was  then  suffering 
very  much  from  a  hurt  in  his  right  side ;  that  he  sat 
with  him  two  nights  and  went  several  times  for  a  physi- 
cian ;  and  that  when  plaintiff  was  at  home  and  took  one 
of  his  spells,  which  he  frequently  had,  he  always  sent 
for  this  witness,  who  found  him  suffering  very  much. 
After  testifying  to  facts  of  this  kind,  tending  to  show 
that  the  plaintiff'  was  seriously  disabled  by  the  injury, 
it  was  allowable  for  the  witness  to  express  his  opinion 
as  given  in  the  answer  above  quoted.  See  Atlaiita  ^ 
West  Point  JR.  Co.  v.  Johnson^  66  Ga.  259(2). 

4.  Other  grounds  of  the  motion  complain  that  the 
court  erred  in  admitting  in  evidence,  over  defendant's 
objection  filed  in  writing  before  the  issuing  of  the  com- 
mission, the  answers  to  certain  interrogatories,  some  of 
the  interrogatories  being  as  follows,  and  the  others  of 
like  character:  "What  do  you  know  of  any  injury 
plaintiff  sustained  about  the  18th  of  October,  1888,  if 
anything  ?  How  was  he  hurt  ?  When  did  you  first  see 
him,  and  how  was  he  suffering  ?  How  has  he  suffered 
since  ?"  "  How  much  time  has  plaintiff  lost  from  his 
work  on  account  of  his  injury,  and  what  was  that  time 
worth  to  him?"     "How  many  times,  if  any,  has  plain- 
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tiff  had  to  quit  work  since  the  injury,  and  from  what 
cause  ?  State  particularly  as  to  the  time,  if  you  know, 
and  how  he  was  affected,  and  how  did  he  suffer  ?"  etc. 
These  interrogatories  were  objected  to  on  the  ground 
that  they  were  leading,  and  assumed  the  existence  of 
material  facts  which  had  not  been  proved.  We  think 
the  objection  was  well  taken. 

5.  The  next  ground  complains  of  an  addition  made 
by  the  court  to  one  of  the  defendant's  requests,  in  giving 
the  same  in  charge  to  the  jury.  The  language  of  the 
request  was  as  follows :  *'  If  this  was  an  injury  of  a 
character  never  before  known  to  occur,  and  therefore 
not  an  injury  which  might  reasonably  have  been  ex- 
pected under  the  circumstances  ;  and  if  in  coupling  and 
uncoupling,  the  machinery  was  handled  as  machinery 
of  like  character  would  be  handled  by  a  prudent  and 
thoughtful  person  in  the  exercise  of  extreme  care  and 
caution,  and  the  jolt  wa&  no  greater  than  the  jolt  usual 
under  such  circumstances,  then,  even  if  the  plaintiff  was 
injured  thereby,  the  jury  would  be  authorized  to  find 
for  the  defendant."  To  this  the  court  added :  "  The 
defendant  would  be  bound  to  use  the  same  extraordinary 
care  and  diligence,  and  if  it  failed  to  use  that  care 
and  diligence,  it  would  be  liable  to  the  plaintiff." 
This  was  alleged  to  be  error,  "  because  vague  and  in- 
definite and  bearing  no  proper  relation  to  the  request ; 
and  because  it  misled  the  jury  and  tended  to  confuse  in 
their  minds  the  degree  of  care  incumbent  on  the  de- 
fendant, and  also  completely  changed  and  withdrew 
from  them  the  doctrine  of  unavoidable  accident.'*  Al- 
though the  language  added  may  not  be  entirely  clear,  it 
is  probable  that  what  is  said  as  to  "  the  same  extraor- 
dinary care  and  diligence,"  referred  to  what  had  already 
been  said  as  to  extraordinary  diligence,  in  the  preceding 
portion  of  the  charge,  and  that  the  court  meant  to  ex- 
plain that,  even  though  the  injury  may  have  been  of  a 
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character  never  before  known  to  occur,  this  would  not 
excuse  the  omission  of  that  degree  of  diligence.  Con- 
strued in  the  light  of  the  whole  charge,  we  think  the 
import  of  this  language  could  be  understood  correctly 
by  the  jury  ;  and  thus  understood,  it  exacted  no  greater 
degree  of  diligence  of  the  company  than  the  law  re- 
quired ;  certainly  no  greater  degree  than  was  required 
under  the  uncontested  facts  of  this  case.  Here  a  freight- 
train  was  backing  for  the  purpose  of  coupling  to  a  pas- 
senger-car which  had  passengers  already  in  it,  to  be 
carried  by  the  train ;  and  there  could  be  no  reason  for 
exempting  the  railroad  company  from  the  exercise  of 
that  extraordinary  diligence  which  is  required  of  every 
carrier  of  passengers,  that  is,  such  diligence  as  very 
prudent  persons  would  use  with  a  like  train  under  like 
circumstances.  What  is  said  on  this  point  disposes  also 
of  other  grounds  of  the  motion,  which  complain  that 
extraordinary  diligence  was  not  the  measure  of  the 
defendant's  duty  to  the  plaintiff. 

6.  Certain  instructions  of  the  court  as  to  the  duty  of 
a  railway  company  to  passengers  are  objected  to,  it  being 
contended  that  as  the  plaintiff,  at  the  time  of  being  in- 
jured, had  not  procured  a  ticket  or  paid  his  fare  for 
passage  over  the  defendant's  road,  the  defendant  was 
under  no  duty  U>  him  as  a  passenger.  On  this  subject 
we  quote  the  following  from  a  leading  work  on  carriers: 
"It  is  univsBrsally  agreed  that  the  payment  of  the  fare, 
or  price  of  the  carriage,  is  not  necessary  to  give  rise  to 
the  liability..  The  carrier  may  demand  its  prepayment, 
if  he  chooses  to  do  so ;  but  if  he  permits  the  passenger 
to  take  his  seat  or  enter  his  vehicle  as  a  passenger, 
without  such  requirement,  the  obligation  to  pay  will 
stand  for  the  actual  payment,  for  the  purpose  of  giving 
effect  to  the  contract  with  all  its  obligations  and  duties. 
Taking  his  place  in  the  carrier's  conveyance,  with  the 
intention  of  being  carried,  creates  an  implied  agreement 


Digitized  by  VjOOQ IC 


504    CHATTANooaA  Railroad  Co.  v.  IIugoins.     [89  Qa. 

upon  the  part  of  the  passenger  to  pay  when  called  upon, 
and  puts  upon  him  a  liability  to  the  carrier,  from  which 
at  once  springs  the  reciprocal  duty  and  responsibility." 
Hutch.  Carr.  §565.  And  it  is  held  that  the  relation  of 
passenger  may  thus  arise  although  the  conveyance  has 
not  started  on  its  journey.  See  2  Sliearm.  &  Redf.  Neg. 
§§488,  490  ;  Dewire  v.  Boston  and  Maine  R.  R.,  2  Lawy. 
Rep.  Annot.  166  (Mass.)  ;  19  N.  E.  R^p.  523  ;  Cleve- 
land  V.  New  Jersey  Steamboat  Co.,  68  K  T.  306.  In 
the  present  case  it  appears  that  the  plaintiff,  who  was  on 
his  way  from  Atlanta  to  Carrollton,  left  Atlanta  that 
afternoon,  as  a  passenger  in  this  particular  car,  on  an- 
other line  of  railway,  which  connected  with  the  defend- 
ant's line  at  the  station  where  the  injury  occurred ;  from 
which  station  he  was  to  be  carried  by  the  defendant,  in 
the  same  car,  over  its  own  line,  to  his  destination  ;  the 
defendant  being  accustomed,  in  the  usual  course  of 
business,  to  receive  on  their  arrival  and  couple  to  its 
trains  cars  so  delivered  to  it,  and  to  carry  them  as  it  did 
on  this  occasion.  Under  these  circumstances  it  is  clear 
that  the  plaintiff  sustained  the  relation  of  passenger 
to  the  defendant  at  the  time  of  his  injury,  whether  he 
had  procured  a  ticket  or  paid  his  &re  over  the  defend- 
ant's line  or  not. 

It  is  also  complained  that  the  coiu't  expressed  an 
opinion  that  the  plaintiff  was  a  passenger  and  had 
been  injured,  the  jury  being  instructed  th«t  the  plain- 
tiff "claims  damages  for  which  he  suffered  while  a 
passenger  on  the  train  of  the  defendant."  In  this  the 
judge  merely  stated  what  the  plaintiff  claimed^  and  this 
he  had  a  right  to  do.  Elder  v.  Cozart,  59  Ga.  199; 
Weekes  v.  Cottingham,  58  Oa.  559. 

7.  It  is  complained  that  the  court  erred  in  charging: 
"Ton  are  to  determine  from  the  evidence  in  the  case 
whether  he  could  have  avoided  the  injury  by  the  use  of 
ordinary  diligence,  by  getting  off  the  car  or  by  taking 
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the  first  seat  in  the  car,  he  seeing  and  expecting  the 
danger,  if  you  think  under  the  circumstances  he  ought 
to  have  done  this  in  order  to  prevent  the  injury."  This 
was  alleged  to  be  error, because  the  propriety  of  the  plain- 
tift*'s  conduct  must  be  measured  by  the  duties  incumbent 
upon  a  man  of  ordinary  prudence  and  not  his  own  judg- 
ment, nor  the  judgment  of  the  jury  as  to  what  they 
thought  incumbent  upon  him.  There  was  no  error  in 
this  instruction.  "Whether  or  not  the  plaintiff,  under 
the  circumstances,  ought  to  have  left  the  car  or  taken 
the  seat  nearest  to  where  he  stood  when  he  discovered 
the  danger,  was  a  matter  for  the  opinion  of  the  jury  in 
the  light  of  the  evidence,  and  could  be  referred  to  them 
as  was  done  in  the  charge,  under  the  phraseology,  "if 
you  think,"  etc. 

8.  The  following  instruction  is  complained  of:  "If 
the  injury  resulted  from  an  accident,  without  negligence 
on  the  part  of  either  party,  the  railroad  company  would 
not  be  liable  and  the  plaintiff  could  not  recover."  This 
was  alleged  to  be  error  because  it  limited  the  existence  of 
unavoidable  accident  to  the  absence  of  negligence  on 
the  part  of  both  plaintiff  and  defendant.  There  is  no 
merit  in  this  objection.  K  the  negligence  of  either 
party  contributed  to  or  caused  the  injury, it  did  not  result 
from  accident. 

9.  The  16th,  16th  and  18th  grounds  of  the  motion 
allege  error  in  the  instructions  of  the  court  as  to  the 
apportionment  of  damages  if  both  parties  were  at  fault. 
As  to  these  grounds  it  is  unnecessary  to  say  more  than 
that,  taking  the  instructions  complained  of  in  connection 
with  the  remainder  of  the  charge,  the  law  on  this  subject 
was  fairly  presented,  and  these  instructions  did  not  mis- 
lead the  jury. 

10.  It  is  complained  that  the  court  erred  in  failing  to 
charge,  that  in  cases  of  this  character  the  law  does  not 
impose  upon  the  defendant  the  burden  of  producing  all 
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its  agents  and  employees  who  were  connected  with  the 
running  of  the  train.  This  was  alleged  to  be  error,  be- 
cause the  plaintiff's  counsel  contended,  throughout  their 
argument,  that  the  failure  of  the  defendant  to  produce 
its  brakeman  and  conductor  raised  a  conclusive  pre- 
sumption that  the  defendant's  said  agents  were  negligent, 
and  would  have  so  testified  had  they  been  present.  It 
does  not  appear  that  any  request  was  made  to  the  court 
to  charge  on  this  point,  and  the  omission  of  the  court 
to  do  so  was  not  error. 

11.  Another  ground  of  error  is,  that  counsel  for  the 
plaintiff,  in  his  opening  argument,  made  the  following 
appeal  to  the  prejudices  of  the  jury:  "Gentlemen  of  the 
jury,  we  are  asking  you  for  $20,000  and  we  want  it.  That 
is  a  heap  of  money.  I  never  saw  that  much  money  and 
I  know  the  plaintiff  never  did,  and  I  don't  suppose  any 
member  of  the  jury  ever  did;  but  this  defendant  did. 
It's  got  plenty  of  it,  and  we  want  it.  This  is  lots  of 
money  to  us,  but  a  mighty  little  to  this  defendant.  It 
could  give  us  $20,000  and  never  miss  it."  These  re- 
marks were  grossly  improper,  and  it  was  the  duty  of  the 
court  to  rebuke  counsel  and  require  him  to  desist,  and 
to  warn  the  jury  to  disregard  them.  But  it  does  not 
appear  from  the  record  that  the  court  failed  to  do  this ; 
and  in  the  absence  of  any  such  showing,  this  court  can- 
not assume  that  there  was  any  omission  in  this  respect. 
The  presumption  is  that  the  court  did  its  duty. 

12.  We  are  satisfied  that  a  new  trial  ought  to  have 
been  granted  on  the  general  grounds  of  the  motion. 
The  plaintiff's  own  testimony  shows  that  he  could  easily 
have  avoided  the  injury,  and  there  is  no  explanation  of 
why  he  failed  to  do  so.  It  appears  from  the  declaration 
that  he  was  injured  after  he  discovered  that  danger  was 
imminent,  and  in  his  testimony  he  says  that  when  he 
went  to  the  platform  to  find  the  conductor,  and  had  put 
one  foot  on  it,  he  saw  the  train  approaching,  and  that 
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it  was  coming  down  a  sharp  grade,  the  condition  of 
which  he  knew,  and  at  a  rapid  speed  for  coupling;  that 
he  heard  the  engineer  blow  his  whistle,  and  a  person  on 
the  ground  called  to  him  that  the  train  was  coming  back 
and  he  had  better  look  out.  He  hurried  back,  going  as 
far  as  about  the  middle  of  the  car,  where  the  lady  was 
for  whom  he  had  gone  to  the  conductor ;  and  as  he 
turned  to  go  into  the  seats,  his  right  arm  on  one  seat 
and  his  left  on  the  back  of  another,  the  train  struck  the 
car  and  he  was  thrown  on  the  corner  or  arm  of  the  seat 
and  injured.  On  cross-examination  he  testified :  "  When 
I  went  out  there  and  saw  that  train  backing  towards 
our  coach,  I  could  easily  have  stepped  off  down  on  the 
ground,  and  avoided  any  trouble  from  the  collision. 
There  is  no  doubt  of  that.  I  could  have  done  that.  I 
could  have  jumped  off  without  any  trouble  at  all.  It 
was  only  two  steps  to  the  ground.  Instead  of  this  I 
went  back  to  my  seat  in  the  middle  of  the  car.  I  could 
have  taken  a  seat  near  the  end.  Those  seats  back  there 
were  nearly  all  vacant."  "Why  did  he  not  avail  himself 
of  these  means  of  safety  ?  He  does  not  undertake  to 
explain.  If  there  was  any  reason  that  could  have  jus- 
tified him  in  going  on  to  the  middle  of  the  car  in  the 
face  of  the  danger  of  a  violent  shock  which  he  saw  was 
imminent,  instead  of  availing  himself  of  what  he  ad- 
mitted to  be  a  certain  and  easy  way  of  avoiding  it,  his 
testimony  fails  to  disclose  it.  The  explanation  given  by 
the  declaration  is  that  he  went  back  to  warn  the  lady  of 
the  impending  danger,  as  well  as  to  get  a  seat.  Whether 
this  explanation  would  be  satisfactory  or  not  it  is  need- 
less to  consider,  for  it  is  nowhere  made  in  the  testimony. 
The  plaintiff' says  that  he  "  went  back  to  Mrs.  Bagwell," 
but  does  not  say  why.  It  does  not  appear  that  his  pur- 
pose was  to  warn  or  to  protect  her,  or  that  he  had  any 
other  reason  in  going  back  than  to  take  a  seat.  Having 
shown  by  his  own  testimony  that  he  could  have  avoided 
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the  injury,  it  was  incumbent  on  him  to  make  some 
reasonable  explanation  of  his  failure  to  avoid  it ;  and 
in  the  absence  of  any  such  explanation,  we  think  it 
is  clear  that  he  was  not  entitled  to  recover.  Code,  §2972. 
But  while  in  consequence  of  this  state  of  the  evidence 
we  hold  that  a  new  trial  should  be  granted,  it  does  not 
follow  that  there  was  positive  error  in  the  refusal  to 
grant  a  nonsuit.  Tison  v.  YawUj  15  Ga.  493.  The 
judgment  overruling  the  motion  for  anew  trial  is  there- 
fore reversed,  but  as  to  the  overruling  of  the  demurrer 
to  the  declaration  and  of  the  motion  to  nonsuit,  judg- 
ment is  affirmed.  Judgment  is  also  affirmed  as  to  the 
cross-bill  of  exceptions. 


CoTTRBLL  &  Sons  v.  Merchants  &  Mechanics  Bank. 

1.  The  retention  of  title  by  the  vendor  in  a  written  contract  of  sale 
of  personal  property  with  the  condition  affixed  that  the  title  is 
to  remain  in  the  vendor  until  the  purchase  price  shall  have  been 
paid,  though  the  instrument  be  not  recorded  within  the  time  pre- 
scribed by  law,  will  prevail  over  the  lien  of  a  subsequent  mortgage 
on  the  same  property,  executed  by  the  conditional  vendee  to  a 
creditor  who  gives  credit  and  takes  the  mortga^  without  notice 
of  the  vendor's  title,  the  mortgage  also  not  being  recorded  in 
time. 

2.  If  the  contract  between  the  parties  as  expressed  in  the  writing  be 
substantially  a  contract  of  conditional  sale,  that  the  purchase 
money  is  denominated  "  hire  "  and  divided  into  sums  payable  at 
various  periods  throughout  the  term  of  credit,  will  not  render  the 
transaction  one  of  bailment  for  hire  and  subject  it  to  the  law 
of  bailments  instead  of  the  law  of  conditional  sales. 

3.  Under  the  foregoing  rulings,  the  question  of  notice  to  the  defend- 
ant as  purchaser  at  the  sale  made  under  a  foreclosure  of  the  mort- 
gage is  immaterial.  The  same  is  true  of  other  questions  raised  in 
the  record. 

April  4, 1B92.    Argued  at  the  last  term. 

Lien.  Title.  Conditional  sale.  Bailment.  Mort- 
gage. Record.  Notice.  Before  Judge  Martin.  Mus- 
cogee superior  court.     May  terra,  1891. 
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Complaint  by  Oottrell  &  Sons  against  the  bank,  to  re- 
cover a  printing-press.  The  verdict  was  for  the  defend- 
ant, and  the  plaintiffs'  motion  for  a  new  trial  was  over- 
ruled. It  appears  that  the  press  was  delivered  to  the 
Enquirer-Sun  Publishing  Co.  by  the  plaintiffs  under  a 
written  contract  dated  January  18, 1888,  executed  by  that 
company,  one  Sullivan  signing  as  a  witness  at  execution 
and  delivery,  for  the  plaintiffs.  This  contract  was  not 
recorded.  On  May  8,  1888,  the  publishing  company 
made  a  mortgage  on  the  press  to  the  bank,  which  mort- 
gage was  recorded  January  9,  1889.  There  was  con- 
flict of  evidence  as  to  whether  this  mortgage  was  taken 
without  notice  of  the  contract  with  the  plaintiffs.  Under 
foreclosure  of  the  mortgage  the  press  was  bought  by  the 
bank,  and  at  the  sherift*'s  sale  the  plaintiffs'  attorney 
gave  notice  of  their  claim  of  title. 

The  contract  above  referred  to  names  the  plaintiffs 
as  parties  of  first  part,  and  the  publishing  company  as 
party  of  the  second  part.  It  states  that  the  parties  of 
the  first  part  have  agreed  to  let  to  hire,  and  "do  hereby 
let  to  hire"  to  the  party  of  the  second  part,  for  the  term 
of  one  year  from  date,  the  property,  describing  it,  for 
the  consideration  of  J2,500  with  interest,  which  the 
party  of  the  second  part  is  to  pay  as  follows :  $500  cash, 
|f300  three  months  from  date  with  interest  at  six  per 
cent,  per  annum,  and  Jl,700  a  year  from  date  with 
interest  from  date  at  the  same  rate;  that  it  is  further 
agreed  between  the  parties  that  if  default  be  made  by 
the  publishing  company  in  the  payment  of  any  one  or 
more  of  the  aforesaid  sums  or  installments  of  hire,  it 
shall  be  lawful  for  plaintiffs  to  re-enter  into  possession 
of  the  press,  and  it  is  expressly  agreed  that  they  may 
repossess,  remove,  keep  and  enjoy  the  press  as  though 
the  agreement  of  hire  had  never  been  entered  into.  The 
press  to  be  put  into  the  printing  oflice  of  the  publishing 
company  and  there  kept  and  used,  and   not  removed 
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therefrom  without  the  wrtten  consent  of  plaintiiFs,  and 
at  the  expiration  of  said  term  of  hiring,  to  be  given  up 
and  possession  thereof  surrendered  by  the  publishing 
company  to  plaintiffs  in  as  good  condition  as  it  is  now, 
reasonable  wear  and  tear  excepted.  The  publishing 
company  agrees  to  keep  the  press  insured  in  companies 
to  be  approved  by  plaintiffs,  the  policy  or  policies  to  be 
in  their  name  and  in  a  sum  sufficient  to  cover  the  whole 
of  the  hire  now  unpaid,  to  wit  $2,000  with  interest,  and 
in  case  the  publishing  company  fail  to  take  out  the  in- 
surance, plaintiffs  may  have  the  press  insured  as  they 
see  lit,  the  charges  and  expenses  thereof  to  be  a  lien  on 
the  press  in  addition  to  the  aforesaid  hire,  and  to  be 
added  to  and  made  payable  with  the  first  installment 
thereof.  Plaintiffs  agree  that  the  publishing  company, 
on  paying  the  above  specified  installments  and  perform- 
ing the  covenants  aforesaid,  shall  peaceably  and  quietly 
have,  hold  and  enjoy  the  press  for  the  said  term ;  and 
further  agree  and  promise,  that  if  the  publishing  com- 
pany shall  keep  the  covenants  made,  and  make  no 
default  in  the  payment  of  any  one  or  more  of  the  in- 
stallments of  hire  as  the  same  shall  fall  due  and  become 
payable,  and  this  indenture  shall  not  be  sooner  deter- 
mined by  mutual  consent  or  other\yise,  they  will  execute 
and  deliver  to  the  publishing  company  a  bill  of  sale  for 
the  press,  "the  consideration  whereof  shall  be  the  amount 
of  the  above  mentioned  installments  of  hire." 

In  the  4th  and  11th  grounds  for  a  new  trial  the  plain- 
tiffs assign  error  upon  the  court  construing  this  contract 
as  a  conditional  bill  of  sale  and  not  a  contract  of  bail- 
ment, and  refusing  to  charge,  as  requested,  that  if  the 
property  was  delivered  and  received  by  the  publishing 
company  in  pursuance  of  this  contract,  and  the  install- 
ments for  hire  had  not  been  paid  as  therein  stipulated, 
the  plaintiffs  would  be  entitled  to  recover  possession  of 
the  property,  notwithstanding  the  bank  subsequently 
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bought  it  upon  a  valuable  consideration  and  without 
notice  of  the  contract. 

In  the  9th  and  10th  grounds  error  is  assigned  on  the 
refusal  of  the  court  to  charge  the  following : 

"If  you  find  that  the  contract  of  conditional  sale  be- 
tween the  plaintifts  and  the  Enquirer-Sun  Publishing 
Company  was  entered  into  prior  to  the  giving  of  the 
mortgage  by  the  said  publishing  company  to  the  Mer- 
chants &  Mechanics  Bank,  and  you  further  find  that  said 
mortgage  was  not  recorded  within  the  thirty  days  limited 
by  the  statute,  then  the  court  charges  you  that  the  lien 
retained  by  the  conditional  sale  in  favor  of  the  plaintiff, 
is  superior  to  and  will  prevail  over  the  lien  created  by 
the  mortgage. 

"A  mortgagee  who  fails  to  record  a  mortgage  within 
the  time  limited  by  statute,  does  not  occupy  the  status 
of  a  bona  fide  purchaser  for  value  as  against  the  rights 
of  parties  whose  liens  may  have  accrued  prior  to  the 
actual  record  of  the  mortgage;  as  between  a  junior 
mortgage  not  recorded  within  the  time  prescribed  by 
law,  and  a  prior  unrecorded  mortgage  or  contract  of 
conditional  sale,  the  equities  are  equal,  and  the  elder 
must  prevail  over  the  junior  mortgage,  upon  the  familiar 
maxim  that  where  equities  are  equal  that  which  is  prior 
in  time  is  prior  in  right." 

The  12th  ground  alleges  error  in  the  following  charge: 
"  Now,  as  between  Cottrell  &  Sons  and  the  Enquirer-Sun 
Publishing  Company,  it  mattered  not  whether  this  con- 
tract was  attested  according  as  mortgages  on  personal 
property  were  required  to  be  attested,  or  not,  that  is, 
their  being  attested  in  the  presence  of  witnesses  or  a 
witness  authorized  by  law  to  attest  these  papers ;  and  it 
matters  not  whether  it  had  been  recorded  within  the 
thirty  days  or  any  other  time  ;  it  was  good  as  between 
those  persons,  the  seller  and  the  Enquirer-Sun  Publish- 
ing Company.     Now,  how  does  it  affect  third  persons? 
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As  to  third  persons,  if  it  has  not  been  attested  as  the 
law  requires  and  recorded  as  the  law  requires,  then 
the  lien,  although  it  would  be  good  between  the  parties 
themselves,  would  not  be  good  as  to  third  persons,  unless 
those  third  persons  dealing  with  the  Enquirer-Sun  Pub- 
lishing Company  in  the  sale  of  the  same,  had  actual 
knowledge  that  this  title  did  remain  in  them.  Now  if 
they  knew  it,  knew  that  notwithstanding  the  paper  had 
not  been  attested  according  to  law,  had  not  been  re- 
corded according  to  law,  yet  if  they  knew  that  this 
press  did  not  belong  to  the  Enquirer-Sun  Publishing 
Company  but  belonged  to  Cottrell  &  Sons  at  the  time 
that  this  mortgage  was  made,  then  it  would  aftect  them 
and  their  mortgage  would  be  subject  to  the  claim  of 
Cottrell  &  Sons." 

Other  grounds  complain  of  the  following  instructions 
in  the  charge :  "  If,  after  considering  the  testimony  in 
this  case,  you  believe  that  the  defendant,  the  Merchants 
&  Mechanics  Bank,  purchased  this  press  under  a  sale, 
the  foreclosure  of  that  mortgage,  and  that  they  did  it 
without  any  knowledge  of  this  prior  claim  of  the  plain- 
tiff's for  the  purchase  money,  and  that  the  title  was  still 
in  them,  why  then,  gentlemen  of  the  jury,  you  would 
not  be  authorized  to  find  for  the  plaintiffs  against  them. 
But  if,  on  the  other  hand,  you  believe  that  they  did  take 
it  with  notice  of  this  prior  claim,  that  the  plaintiffs  held 
the  title  to  it,  then  you  would  be  authorized  to  find  for 
the  plaintiffs  against  the  defendant  the  property  in 
dispute. 

"  If  the  plaintiff,  Cottrell,  sold  to  the  Enquirer-Sun 
Publishing  Company  this  press,  and  reserved  the  title 
in  that  press,  then  as  between  them  and  the  Enquirer- 
Sun  Publishing  Company  no  title  had  passed,  and  the 
title  would  still  be  in  Cottrell  &  Sons.  If  they  failed  to 
have  the  bill  of  sale,  the  instrument  of  writing,  agree- 
ment reserving  this  title,  executed  as  the  law  required. 


Digitized  by  VjOOQ IC 


Reports.]  March  Term,  1892.  513 

that  is  witnessed,  and  failed  to  have  it  recorded,  then 
their  claim  would  not  affect  a  third  person  who  had  no 
notice  of  the  claim,  that  is  of  the  reservation  of  title, 
not  the  debt.  The  plaintiff  may  have  had  a  debt  against 
the  Enquirer-Sun  Publishing  Company  and  the  defend- 
ant may  have  known  they  held  it  against  the  company, 
but  unless  the  bank  knew  they  had  a  lien  or  had  a  res- 
ervation of  title,  then  they  would  not  be  affected  by  it. 
On  the  other  hand,  if  they  knew  that  they  had  a  reserva- 
tion of  title  to  this  property  mortgaged,  the  title  being 
in  Cottrell  &  Sons,  then  they  would  be  bound  by  it,  and 
their  mortgage  would  be  taken  subject  to  this  reserva- 
tion of  title.  If  they  did  not  know  it,  it  does  not  make 
any  difference  if  they  did  know  they  owed  them  a  debt, 
then  they  would  not  be." 

Little  &  Wimbish,  for  plaintiffs. 

Peabody,  Brannon  &  Hatcher,  for  defendant. 

Simmons,  Justice. 

1.  The  vital  point  of  the  controversy  was,  which  of 
the  parties  was  entitled  to  priority.  The  plaintiffs  in 
their  contract  of  sale  reserved  title  to  the  press  until  the 
purchase  money  should  be  fully  paid,  and  the  defend- 
ant bank  was  a  subsequent  mortgagee  thereof  without 
notice,  as  the  jury  found,  of  the  reservation  of  title. 
The  plaintiffs'  contract,  being  attested  by  one  unofficial 
witness,  was  capable  of  being  probated  so  as  to  prepare 
it  for  record,  but  was  not  recorded  as  required  by  the 
statute ;  the  defendant's  mortgage  was  likewise  not  re- 
corded within  thirty  days  as  the  statute  requires.  The 
substance  of  the  plaintiffs'  contention,  as  embodied  in 
their  requests  to  charge,  involves  two  propositions: 
first,  that  they  occupy  as  good  a  position  as  prior  mort- 
gagees with  an  unrecorded  mortgage ;  second,  that  the 
defendant,  by  failing  to  record  its  mortgage  in  time,  lost 
priority  over  the  title  reserved  in  the  contract  of  sale. 

T89.88 
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The  defendant  replies  tliat  plaintiffs  do  not  stand  on  the 
same  ground  as  first  mortgagees,  and  that  their  eon- 
tract,  being  not  fully  prepared  for  record  and  not 
recorded  at  all,  is  not  valid  as  against  third  parties  with- 
out notice.  Now  do  the  plaintiflfe  stand  on  equal  foot- 
ing with  first  mortgagees  ?  Certainly  they  have  as  much 
natural  right  to  protection.  They  kept  hold  of  title, 
the  property  was  theirs,  while  the  mortgagee  has  no 
title  but  only  a  lien  on  the  property.  In  some  cases, 
claims  for  purchase  money  are  higher  than  those  of  mere 
mortgagees.  A  valid  claim  for  purchase  money  will  sub- 
ject a  homestead,  where  an  ordinary  mortgage  would  be 
unavailing.  Judgment  for  the  purchase  money  of  land 
held  under  bond  for  titles  is  superior  to  all  other  liens 
and  encumbrances.  Code,  §3654.  And  the  anomalous 
right  of  stoppage  in  transitu  exists  for  the  special  pro- 
tection of  unpaid  vendors.  So  it  is  no  strain  to  say 
that,  in  equity  at  least,  a  vendor  reserving  title  is  on  as 
high  a  plane  as  a  mortgagee  advancing  money  on  faith 
of  the  property.  But  how  does  he  stand  in  regard  to 
the  registry  statutes  ?  The  statute  touching  conditional 
sales  is  as  follows:  "Whenever  personal  property  is 
sold  and  delivered  with  the  condition  aflixed  to  the  sale, 
that  the  title  thereto  is  to  remain  in  vender  of  such  per- 
sonal property  until  the  purchase  price  thereof  shall 
have  been  paid,  every  such  conditional  sale^  in  order  for 
the  reservation  of  title  to  be  valid  as  against  third  par- 
ties, shall  be  evidenced  in  writing,  and  not  otherwise. 
And  the  written  contract  of  every  such  conditional  sale 
shall  be  executed  and  attested  in  the  same  manner  as  is 
now  provided  by  existing  laws  for  the  execution  and 
attestation  of  mortgages  on  personal  property:  Pro- 
vided, nevertheless,  that,  as  between  the  parties  them- 
selves, the  contract  as  made  by  them  shall  be  valid,  and 
may  be  enforced  whether  evidenced  in  writing  or  not. 
The  existing  statutes  and  laws  of  this  State  in  relation 
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to  the  registration  and  record  of  mortgages  on  personal 
property  shall  apply  to  and  affect  all  conditional  sales  of 
personal  property  as  defined  in  this  section."  Code, 
§1955(a).  The  language  of  the  last  sentence  quoted 
plainly  involves  or  implies  that  the  effect  of  failure  to 
record  the  contract  is  the  same  as  in  failing  to  record  a 
chattel  mortgage.  Morton  v.  The  Frick  C7o.,  87  Oa.  232. 
It  follows  that  the  junior  mortgagee,  to  retain  priority, 
must  have  recorded  his  mortgage  in  time.  Myers  v. 
Pi'tquet^  61  Ga.  260.  From  the  report  of  that  case  it 
does  not  appear  whether  the  mortgaged  property  was 
real  or  personal ;  but  there  is  no  difference  between  the 
two  in  the  statute  or  in  principle,  so  far  as  failing  to 
record  is  concerned.  It  may  be  said  that  the  object  of 
record  is  to  notify  subsequent  purchasers  or  creditors  of 
the  prior  claim,  and  thus  save  them  from  being  misled 
by  the  appearance  of  ownership  resulting  from  posses- 
sion ;  that  the  plaintiffs,  by  failing  to  record,  put  it  in 
the  power  of  the  party  in  possession  to  effect  a  fraud, 
and  therefore  they  ought  to  bear  the  loss.  This  reason- 
ing applies  as  well  to  mortgagees,  who  in  Georgia 
usually  leave  the  mortgagor  in  possession,  as  to  vendors 
by  conditional  sale.  According  to  the  decision  last 
cited,  the  protection  of  the  later  mortgagee  is  condi- 
tioned upon  his  recording  in  time.  His  protection  is 
absolute  and  unquestionable  upon  complying  with  that 
condition.  The  justice  of  requiring  it  is  apparent.  The 
first  mortgagee  has  the  best  natural  right ;  but  by  neg- 
lecting to  record,  he  becomes  liable  to  lose  the  advantage 
of  priority  in  time.  The  second  mortgagee  then  gets 
the  advantage  of  being  without  notice,  but  by  neglect- 
ing to  record  in  time,  he  becomes  liable  to  lose  his 
advantage  as  against  all  earlier  liens.  Where  both  par- 
ties fail  to  record,  both  are  lacking  in  the  diligence 
required  by  law  as  a  condition  for  their  protection. 
Neither  can  claim  a  better  right  because  the  other  neg- 
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lected  to  record.  The  law  puts  them  on  precisely  equal 
terms  in  this  respect.     Neither  having  complied  with 

J  the  requirement  to  register,  they  are   left  where  they 

would  have  stood  regardless  of  the  registry  statutes. 
Consequently  the  first  in  time  must  prevail.  The  same 
considerations  in  justice  apply  to  the  case  of  a  vendor  re- 
serving title;  and  it  suffices  to  say  that  the  statute 
manifestly  intends  to  put  him  on  the  same  ground  as  a 
mortgagee  of  personalty. 

In  Steen  v.  Harris^  81  Ga.  681,  a  piano  had  been  sold 
conditionally  and  the  contract  not  recorded.  It  was 
levied  on  under  an  attachment  by  a  creditor  whose  debt 
was  made  after  the  conditional  sale  had  been  rescinded 
by  agreement,  and  not  on  the  faith  of  the  property. 
The  rescission  was  executed  in  part  at  least  before  the 
levy,  though  possession  remained  in  the  vendee.  Thus 
the  rescission  terminated  the  relation  of  conditional 
vendor  and  vendee  before  the  attaching  creditor  levied 

I  on  the  property.     It  was  held  that  a  verdict  finding  the 

property  not  subject  was  warranted  by  the  evidence, 
and  the  court  erred  in  granting  a  new  trial.  It  was 
also  held  that  the  conditional  element  of  the  sale  would 
count  for  nothing  as  against  the  attaching  creditor,  be- 
cause the  contract  was  not  recorded.  Likewise,  in  Gar- 
trell  V.  Clay^  81  Ga.  327,  it  was  held,  where  property 
was  sold  conditionally,  without  recording  the  contract, 
to  a  tenant,  and,  being  kept  upon  the  rented  prem- 
ises, was  levied  on  and  sold  under  distress  warrant 
for  the  rent,  that  a  verdict  against  the  vendor,  in  an 
action  of  trover  by  him  against  the  landlord,  was  de- 
manded by  the  evidence.  These  decisions  do  not  con- 
flict with  our  ruling  in  the  present  case.  In  cases  like 
that  of  an  attaching  creditor  or  a  landlord,  he  would 
have  a  full  and  prevailing  lien  upon  performing  the 
essential  requisites  therefor.  By  regularly  pursuing  his 
remedy  to  the  last  step,  he  would  defeat  the  conditional 
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vendor  who  had  failed  to  record  his  reservation  of  title. 
On  the  attaching  creditor  or  the  landlord  there  is  no 
duty  to  recjord.  The  levy  would  be  notice  enough,  if 
any  be  necessary,  to  the  whole  world.  But  here  the 
case  is  very  difterent.  The  mortgagee  has  neglected 
one  vital  step  in  his  progress  towards  a  successful  asser- 
tion of  his  lien  as  against  the  vendor  reserving  title. 
The  mandate  of  the  statute  requiring  record  has  been 
disregarded  by  both  parties.  The  contest  is  between 
two  secret  liens,  of  which  the  earlier  in  time  is  the 
'stronger  in  right.  Another  important  distinction  lies 
in  the  different  origin  of  the  liens.  The  attaching 
creditor,  and  the  landlord,  each  has  a  lien  arising  by 
operation  of  law,  but  the  mortgagee's  lien  arises  by  con- 
tract. The  code,  §1957,  provides :  "  Mortgages  not  re- 
corded within  the  time  required  remain  valid  as  against 
the  mortgagor,  but  are  postponed  to  all  other  liens 
created  or  obtained, or  purchases  made  prior  to  the  actual 
record  of  the  mortgage.  If,  however,  the  younger  lien 
is  created  by  contract,  and  the  party  receiving  it  has 
notice  of  the  prior  unrecorded  mortgage,  or  the  pur- 
chaser has  the  like  notice,  then  the  lien  of  the  older 
mortgage  shall  be  held  good  against  them."  Under  this 
section  it  has  been  held  that  the  lien  of  a  mortgage  rests 
on  the  contract,  and  not  on  the  foreclosure,  and  an  un- 
recorded mortgage,  senior  in  date  to  a  judgment  lien, 
will  be  postponed  thereto,  although  the  judgment  cred- 
itor have  actual  notice  of  the  mortgage  and  the  mort- 
gage be  foreclosed  before  the  judgment  was  obtained. 
Andrews  v.  MaiheioSj  59  Ga.  466 ;  Richards  v.  Myers,  63 
Ga.  762 ;  New  England  Co.  v.  Ober,  84  Ga,  294.  The 
doctrine  established  by  these  cases  is,  that  a  junior  lien 
by  operation  of  law  will  take  precedence  of  an  older 
unrecorded  mortgage  lien,  though  actual  notice  of  the 
latter  be  had  by  the  holder  of  the  junior  lien.  Conse- 
quently the  attaching  creditor,  or  the  landlord,  would 
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take  priority  over  the  conditional  vendor  who  failed  to 
record,  the  latter  having  a  lien  by  contract  and  being 
placed  by  the  statute  on  the  same  footing  as  a  mort- 
gagee with  respect  to  the  matter  of  record.  But  where 
both  liens  rest  on  contract,  as  in  this  case,  actual  notice 
would  defeat  the  later  lien  whether  recorded  or  not. 
And  by  the  ruling  hi  Myers  v.  Piequetj  supra,  failure  by 
the  second  mortgagee  to  record  is  as  fatal  to  his  claim 
of  priority  as  actual  notice.  The  section  of  the  code 
last  cited  provides  or  implies  that,  if  the  younger  con- 
tract lien  was  taken  without  notice^  it  would  prevail  over 
a  prior  unrecorded  mortgage.  But  the  generality  of  this 
is  qualified  by  the  requirement  that  mortgages  shall  be 
recorded,  and  by  Myers  v.  Picquet,  to  the  eft'ect  that  if 
the  younger  contract  lien  is  itself  an  unrecorded  mort- 
gage, it  must  yield  to  the  elder  mortgage. 

The  court  erred  in  not  charging  the  written  requests 
set  out  in  the  9th  and  10th  grounds  of  the  motion,  or 
something  of  substantially  the  same  import. 

It  appears  from  what  has  just  been  said  that  the 
charge  complained  of  in  the  12th  ground  of  the  motion 
was  incorrect.  In  substance  the  jury  were  instructed 
that,  if  the  plaintiffs'  contract  was  not  attested  and  re- 
corded as  the  law  requires,  their  reservation  of  title,  al- 
though good  as  between  the  parties  themselves,  would 
not  be  good  as  to  third  persons,  unless  those  third  per- 
sons had  actual  knowledge  that  the  title  remained  in 
the  plaintiffs.  So  far  as  attestation  is  concerned,  there 
could  be  no  doubt  that  the  contract  was  capable  of  be- 
ing made  recordable,  by  pro\nng  it  by  the  subscribing 
witness  before  one  of  the  officers  named  in  the  statute. 
Code,  §1955  ;  Nichols  v.  Hampton,  46  Ga.  253.  But 
apart  from  the  question  of  attestation,  the  charge  com- 
plained of  made  the  recording  of  the  contract  an  indis- 
pensable condition  of  its  validity  against  third  persons 
who  had  no  notice.  This  plainly  conflicts  with  the  pro- 
visions of  law  already  discussed,  the  conclusion  being 
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that  the  later  mortgagee,  though  without  notice  of  the 
prior  claim,  by  failing  to  record  in  time,  suffered  the 
advantage  of  want  of  notice  to  slip  away,  thus  losing 
the  security  which  diligence  in  recording  would  have 
made  secure  even  against  the  plaintiffs'  title. 

2.  The  substance  of  the  contract  between  the  plain- 
tifls  and  the  publishing  company  is  correctly  stated  in 
the  official  report  preceding  this  opinion.  The  plain- 
tiffs requested  the  court  to  construe  it  as  a  contract  of 
bailment ;  but  the  court  would  not,  and  pronounced  it  a 
contract  of  conditional  sale.  Exceptions  were  taken  to 
these  rulings,  which  are  set  out  in  the  4th  and  11th 
grounds  of  the  motion  for  new  trial.  That  the  court 
construed  the  contract  correctly  is  not  debatable,  the 
same  question  having  been  decided  in  Hays  v.  Jordan^ 
86  Ga.  741.  That  case,  in  connection  with  the  second 
head-note  in  this,  will  fully  show  the  law  here  applicable. 

3.  Under  the  charge  touching  the  effect  of  the  notice 
given  at  the  foreclosure  sale  just  before  the  defendant 
bought  in  the  property,  it  seems  the  jury  ought  to  have 
found  for  the  plaintiffs.  There  was  a  clear  admission, 
and  no  denial,  by  the  defendant  of  notice  at  that  sale. 
The  evidence  was  all  one  way  to  the  effect  that  such 
notice  was  given.  Perhaps  the  plaintiffs  might  well 
object  that  this  charge  opened  up  a  question  not  raised 
in  the  evidence.  But  in  view  of  the  controlling  prin- 
ciple of  priority,  the  question  of  this  notice  was  imma- 
terial. The  defendant,  in  buying  at  its  own  sale,  could 
get  no  better  standing  against  the  plaintiffs  than  it  had 
before.  Therefore,  under  the  facts  and  law  of  this  case, 
the  charge  complained  of,  though  wholly  inappropriate, 
may  be  treated  as  of  no  considerable  materiality. 

Having  determined  that  the  plaintiffs'  title,  on  the 
uncontested  facts  of  the  case,  must  prevail  over  the  de- 
fendant's mortgage, it  is  manifestly  unnecessary  to  discuss 
the  other  questions  made  in  the  record. 

Judgment  reversed. 
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Jones  v.  Forehand. 

1.  In  an  action  for  defamatory  words,  a  plea  of  privileged  communi- 
cation may  be  joined  with  a  plea  of  the  general  issue,  and  the 
speaking  of  the  words  need  not  be  expressly  admitted  but  may  be 
put  hypotbetically.    In  this  case  the  plea  was  sufficient. 

2.  Where  an  occasion  is  pleaded  as  privileged,  all  facts  calculated  to 
throw  light  upon  the  true  character  of  the  occasion  are  admis- 
sible in  evidence. 

3.  It  is  not  competent  for  the  defendant  to  testify  that  the  commu- 
nication was  privileged  and  confidential. 

4.  Where  the  business  of  an  agent  or  ah  arbitrator  was  to  appraise 
property  and  ascertain  the  state  of  accounts  between  landlord  and 
tenant,  a  communication  by  the  landlord  to  such  agent  or  arbitra- 
tor at  the  time  of  requesting  him  to  render  his  services,  to  the 
effect  that  the  tenant  had  already  stolen  two  bales  of  cotton  and 
he,  the  landlord,  wished  to  get  him  off  the  premises  before  be 
stole  any  more,  it  not  appearing  that  the  accounts  between  the 
parties  embraced  the  two  bales  of  cotton,  or  any  part  of  their 
value  or  any  question  concerning  them,  was  irrelevant  to  the  busi- 
ness in  hand,  and  was  therefore  not  a  privileged  communication. 
March  28, 1892.    Argued  at  the  last  term. 

Slander.  Pleading.  Evidence.  Landlord  and  ten- 
ant. Before  Judge  Fort.  Macon  superior  court.  May 
term,  1891. 

Reported  in  the  decision. 

W.  H.  KiMBRouGH,  HiNTON  &  CuTTS  and  R.  F.  Lyon,  for 
plaintiff. 

J.  W,  Hayqood,  J.  M.  DuPree  and  Hines,  Shubrick 
&  Felder,  for  defendant. 

Simmons,  Justice. 

An  action  for  words  was  brought  by  Jones  against 
Forehand,  his  declaration  alleging  that  in  November, 
1886,  the  defendant  falsely  and  maliciously  spoke  to 
J.  J.  Turner  thus:  "I  want  you  to  go  down  to  the  Drum- 
right  place  and  arbitrate  the  matter  between  Jones  (the 
plaintiff*)  and  myself.  I  want  to  settle  up  with  him. 
He  has  already  stolen  two  bales  of  cotton  from  me, 
and  I  want  to  get  him  oft*  before  he  steals  any  more 


Digitized  by  VjOOQ IC 


Reports.]  Jones  v.  Forehand.  521 

cotton  from  me."  The  defendant  pleaded  not  gnilty, 
mitigation,  and  privileged  communication.  The  jury 
found  for  the  defendant  on  the  plea  of  privileged  com- 
munication. A  new  trial  was  denied,  and  the  defendant 
excepted. 

1.  It  is  assigned  as  error  that  the  court  overruled  the 
plaintiff's  demurrer  to  the  plea  on  which  the  verdict  is 
based.  The  demurrer  was  upon  the  following  grounds : 
(1)  that  said  plea  did  not  set  up  any  sufficient  defence  to 
the  plaintiff's  j^jCtion;  (2)  that  the  plea  did  not  show  or, 
admit  that  the  defendant  had  made  use  of  the  words  in 
the  plaintrft's  declaration  alleged,  it  appearing  from^  the 
pleadings  that  the  plea  of  general  issue  was  then  and 
there  in  and  had  not  been  stricken  or  withdrawn; 
(8)  that  the  plea  did  not  show  that  the  words  alleged 
to  have  been  spoken  were  of  such  a  character  or  were 
spoken  under  such  circumstances  as  would  make  them 
a  privileged  communication;  and  (4)  that  the  law  in 
regard  to  the  action  for  words  did  not  contemplate  the 
use  of  slanderous  words  as  being  privileged  under  any 
circumstances  whatever,  but  that  slanderous  word^  per  se 
could  in  no  case  be  a  privileged  communication. 

It  is  also  complained  that  the  court  erred  in  charging 
the  jury  in  regard  to  this  plea,  as  follows :  "  These  three 
pleas  (the  general  issue,  mitigation,  and  privileged  com- 
munications in  bar  of  right  of  action)  he  (the  defendant) 
is  authorized  by  law  to  file,  whether  they  appear  to  be 
contradictory  or  not.  It  is  the  right  of  a  party  sued  to 
file  as  many  and  as  contradictory  pleas  as  he  sees 
proper."  This  is  assigned  as  error  because  no  plea  can 
be  filed  or  sustained,  so  long  as  the  general  issue  remains, 
that  does  not  admit  in  hcec  verba  the  words  spoken  as 
alleged  in  the  declaration. 

Where  a  defendant  pleads,  in  addition  to  the  general 
issue,  that  he  was  authorized  by  law  to  do  the  act 
complained  of,  he  may  be  required  at  the  trial  to  elect 
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upon  which  defence  he  will  rely,  for  the  code  declares 
that  by  the  latter  of  these  pleas  "  he  admits  the  act  to 
be  done  "  (§3051);  and  of  course  he  cannot  admit  the 
act  and  at  the  same  time  require  proof  of  it  by  insisting 
upon  a  plea  by  which  the  act  is  denied.  But  while  this 
inconsistency  may  prevent  the  consideration  of  both 
pleas,  it  does  not  prevent  the  filing  of  both.  The  right 
to  file  them  together,  notwithstanding  such  inconsist- 
ency, is  clear,  under  the  code,  §3453.  Rigden  v.  Jordan 
,  ^  Stewarty  81  Ga.  671.  Their  inconsistency,  therefore, 
was  no  ground  for  striking  either  one  of  them  on  de- 
murrer. While  the  plaintifl:*  had  a  right  to  require  the 
elimination  of  one  or  the  other  of  these  defences,  he 
did  not  avail  himself  of  this  right  in  the  proper  manner. 
If  he  objected  to  the  consideration  of  both  of  them,  it 
was  his  right  to  insist  that  the  defendant  should  elect 
between  them,  and  that  the  plea  of  privilege,  if  relied 
upon,  should  be  treated  as  an  admission  that  the  words 
were  spoken,  and  as  dispensing,  therefore,  with  proof  of 
that  fact.  That  the  speaking  of  the  words  was  admitted 
by  this  plea  hypothetically,  and  not  expressly,  was  not 
a  good  objection.  Under  our  system  of  pleading,  hypo- 
thetical averments  in  defensive  pleadings  have  been  held 
allowable  ( Urquhart  v.  Powell,  54  Ga.  29) ;  and  besides, 
under  section  3051,  supra,  the  plea  of  privilege,  if  relied 
upon,  is  tantamount  to  an  express  admission  that  the 
words  were  spoken.  If  the  defendant  is  compelled  to 
elect,  and  he  elects  to  rely  upon  this  plea,  the  eftect  is 
the  same,  whether  the  words  are  admitted  expressly 
or  not. 

Nor  is  the  plea  insufiicient  on  the  ground  that  it  fails 
to  show  that  the  words  were  spoken  under  such  circum- 
stances as  would  make  them  a  privileged  communica- 
tion. After  stating  the  terms  of  a  contract  under  which 
the  title  to  cotton  cultivated  by  the  plaintiff  was  to  re- 
main in  the  defendant  as  landlord  until  the  former's 
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indebtedness  to  him  should  be  paid,  the  plea  alleges,  in 
substance,  that  a  dispute  arose  between  them  ''as  to 
plaintiff's  disposing  of  the  two  bales  of  cotton  on  which 
defendant  had  a  landlord's  lien,"  and  "  as  to  the  amounts 
that  plaintiff,  both  as  tenant  and  cropper,  was  indebted 
to  defendant,  and  the  quantity  of  the  crops  still  unsold 
and  on  the  land  cultivated  by  plaintiff  as  tenant  and  as 
cropper"  ;  and  that  to  settle  and  adjust  this  dispute,  they 
agreed  that  each  should  select  a  man  to  represent  him- 
self, and  the  defendant  selected  Turner ;  and  in  inform- 
ing Turner  of  the  purpose  for  which  he  had  been  chosen, 
"endeavored  to  put  him,  as  his  confidential  friend  who 
was  so  to  represent  him,  into  possession  of  all  the  facts 
and  circumstances  in  and  attending  the  subject-matters  of 
dispute  and  contention  between  plaintiff  and  defendant ; 
and  that  this  is  the  occasion  upon  which  plaintiff  alleges 
the  defendant  spoke  the  words  set  forth  in  his  declara- 
tion. :  .  Defendant  says  that  this  conversation  with 
Turner  was  private  and  confidential,  and  that  all  he  said 
to  Turner  about  said  matters  of  difference  and  about 
plaintiff  was  said  without  malice  towards  plaintiff  and 
with  the  bona  fide  intent  on  the  part  of  defendant  to 
protect  his  own  interest  in  the  subject-matters  of  dispute 
where  it  was  very  materially  concerned.  Wherefore 
defendant  says  that  if  he  spoke  the  words  alleged  by 
plaintiff*,  and  spoke  them  on  the  occasion  and  under  the 
circumstances  and  surroundings  as  above  set  forth,  and 
without  malice  towards  plaintiff*,  they  were  privileged 
communications." 

Our  code  (§2980)  includes  among  privileged  commu- 
nications "  statements  made  with  tlie  bona  fide  intent  on 
the  part  of  the  speaker  to  protect  his  own  interest  in  a 
matter  where  it  is  concerned."  According  to  this  plea, 
the  alleged  defamatory  statement,  if  made,  was  made  at  a 
private  and  confidential  interview  between  the  defend- 
ant and  a  person  selected  to  represent  him  in  the  settle- 
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ment  of  a  dispute  with  reference  to  the  two  bales  of 
cotton  to  which  the  statement  related,  and  which  in- 
volved the  plaintift**8  conduct  in  disposing  of  this  cotton, 
and  it  was  made  with  the  bona  fide  intent  on  the  part  of 
the  defendant  to  protect  his  own  interest  in  that  matter. 
The  occasion  therefore  was  privileged.  Whether  the 
language  and  manner  of  the  communication,  in  charac- 
terizing the  plaintiffs  disposing  of  the  cotton  as  stealing, 
was  so  far  in  excess  of  what  the  occasion  warranted  as 
to  show  malice  on  the  part  of  the  defendant,  and  therefore 
deprive  him  of  the  protection  afforded  by  the  occasion, 
was  a  question  for  the  jury.  A  statement  made  upon 
such  an  occasion,  if  pertinent  to  the  matter  in  hand,  is 
prima  facif.  protected  ;  and  this  protection  remains  until 
overcome  by  proof  of  express  malice ;  and  though  the 
language,  if  violent  or  excessive,  may  amount  to  proof 
of  express  malice,  it  should  be  left  to  the  jury  to  say 
whether  it  amounts  to  such  proof  or  not.  Folkard's 
Starkie  on  Slander  and  Libel,  §325,  *282  et  seq.;  §577, 
*454. 

The  remaining  ground  of  the  demurrer,  viz.  that  lan- 
guage per  se  slanderous  is  in  no  case  protected,  was  not 
pressed  in  this  court ;  and  on  this  point  the  law  is  too 
well  settled  to  require  discussion.  From  language  perse 
slanderous  malice  is  inferred,  but  this  inference  is  always 
subject  to  be  rebutted  by  proof  of  the  occasion  or  other 
circumstances  of  justification. 

2.  One  of  the  grounds  of  the  motion  for  a  new  trial 
is,  that  the  court  permitted  the  defendant  to  testify  that 
the  plaintiff  was  indebted  to  him  in  money  and  cotton, 
as  a  "  cropper,"  the  plaintiff  objecting  that  the  same 
was  illegal  and  irrelevant.  It  is  recited  in  this  ground 
that  the  court  admitted  the  testimony  as  illustrating  the 
truth  of  the  plea  of  privileged  communications.  Where 
an  occasion  is  pleaded  as  privileged,  all  facts  calculated 
to  throw  light  upon  the  true  character  of  the  occasion 
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are  admissible  in  evidence;  and  according  to' this  plea, 
the  object  of  the  settlement  in  which  the  two  bales  of 
cotton  were  involved,  was  to  arrive  at  the  plaintiff's  in- 
debtedness to  the  defendant. 

8.  Another  ground  of  the  motion  is,  that  the  court, 
over  objection,  permitted  the  defendant  to  testify  that 
the  communication  alleged  in  the  declaration  was  privi- 
leged. The  admission  of  this  testimony  was  clearly 
improper.  A  witness  cannot  be  thus  permitted  to  give 
his  opinion  as  to  the  law  of  the  case. 

4.  It  is  complained  that  the  court  instructed  the 
jury  as  follows :  "  One  may  publish,  by  speech  or  writ- 
ing, whatever  he  honestly  believes  is  essential  to  the 
protection  of  his  own  rights,  or  to  the  rights  of  another, 
provided  the  publication  is  not  unnecessarily  made  to 
others  than  to  those  persons  whom  he  honestly  believes 
can  assist  him  in  the  protection  of  his  own  rights,  nor 
to  others  than  those  whom  he  honestly  believes  will,  by 
reason  of  a  knowledge  of  the  matter  published,  be  bet- 
ter enabled  to  assert,  or  to  protect  from  invasion,  either 
their  own  rights  or  the  rights  of  others  entrusted  to 
their  guardianship."  The  error  assigned  is,  that  the 
charge  was  not  qualified  by  stating  that  the  communi- 
cation, to  become  privileged,  must  be  made  about  the 
subject-matter  to  which  the  person  to  whom  made  was 
to  attend.'  We  have  examined  the  entire  charge  of  the 
court  as  sent  up  in  the  record,  and  in  no  part  of  it  is 
there  any  reference  to  this  essential  feature  of  a  privi- 
leged communication — relevancy  to  the  subject-matter 
on  account  of  which  the  privilege  is  claimed.  Under 
the  charge,  the  privilege  is  made  to  depend  merely  upon 
the  defendant's  good  faith  and  his  belief  in  the  relevancy 
of  the  statement,  and  not  in  any  degree  upon  its  actual 
relevancy.  It  is  a  well  settled  rule  that  "  a  communica- 
tion, to  be  privileged,  must  be  spoken  with  reference  to 
the  matter  in  hand.  If  the  speaker  goes  further  and 
makes   ^  defamatory   charge   against   a  person — such 
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charge  having  nothing  to  do  with  the  matter  in  hand, — 
it  is  not  protected."  Polkard's  Starkie  on  Slander  and 
Libel,  §329,  *285;  §308,  *269 ;  Odgers,  Libel  and 
Slander,  *245 ;  Hageman,  Priv.  Comm.  189.  Had  the 
court  instructed  the  jury  to  this  effect,  the  verdict 
might  have  been  different ;  certainly  it  ought  to  have 
been  different  under  the  evidence  in  the  record.  The 
verdict,  as  we  have  seen,  was  a  special  finding  in  favor 
of  the  plea  of  privileged  communication ;  yet  the  alle- 
gations of  the  plea  are  wholly  unsustained  by  the  proof 
in  so  far  as  they  tend  to  show  the  relevancy  of  the 
alleged  slanderous  statement.  There  is  no  evidence 
that  the  plaintiff  ^s  disposing  of  the  two  bales  of  cotton 
had  anything  to  do  with  the  matter  in  the  settlement  of 
which  Turner  w:as  to  represent  the  defendant.  The  de- 
fendant testified  that  his  purpose  in  going  to  Turner 
was  to  get  him  to  aid  in  arriving  at  a  settlement  be- 
tween himself  and  Jones,  but  he  does  not  explain  what 
the  settlement  was  about.  Mr.  Haygood,  the  attorney 
who  represented  him  in  the  settlement,  testified  that  the 
agreement  was  that  the  defendant  and  the  plaintift* 
should  each  "  select  a  man  to  go  down  upon  the  planta- 
tion and  value  the  crop,"  and  that  the  parties  selected 
did  this,  and  "  there  was  nothing  said  in  their  report 
about  the  two  bales  of  cotton."  This  accorded  with  the 
testimony  of  the  two  persons  selected  by  the  parties. 
Turner  testified :  "  All  that  Lofley  and  I  were  to  do 
was  to  go  down  to  the  place  and  estimate  the  amount 
of  the  crop  and  the  value  of  it.  We  went  down  there 
and  estimated  the  amount  of  the  crop  and  the  value  of 
the  same."  Lofley  testified :  "All  Mr.  Turner  and  my- 
self were  to  do  was  to  go  down  to  the  Drumright  place 
and  estimate  the  amount  of  the  cotton  and  corn  there 
and  value  it ;  and  then  there  were  nine  bales  of  cotton 
in  Westbrook's  warehouse  in  Monteznma,  and  we  went 
there  and  valued  that.  They  told  us  to  value  these 
nine  bales  of  cotton  which  were  in   Turner  k  West- 
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brook's  warehouse,  and  value  the  property  which  we 
found  upon  the  Drumright  place.  We  had  an  account 
there  to  show  what  Mr.  Jones  owed  Mr.  Forehand,  with 
these  items,  this  nine  bales  of  cotton  and  this  cotton. 
We  were  to  take  the  account  of  Mr.  Forehand  against 
Mr.  Jones  and  go  and  see  how  much  crop  was  th^re, 
estimate  and  value  it,  and  also  value  the  nine  bales  of 
cotton  in  the  warehouse.  That  is  all  we  were  to  do." 
"  Mr.  Forehand,  as  I  know  of,  did  not  make  any  claim 
before  us  for  these  two  bales  of  cotton.''  "  That  two 
bales  of  cotton  was  not  mentioned  to  us."  The  testi- 
mony above  quoted  covers  substantially  all  the  evidence 
on  this  point.  It  appears,  therefore,  that  the  matters  to 
be  settled  by  these  parties  did  not  embrace  the  two 
bales  of  cotton  which  the  plaintiff  was  charged  with 
having  stolen,  nor  any  part  of  their  value,  nor  any 
question  concerning  them.  It  is  clear  then  that  the  de- 
fendant failed  to  sustain  his  plea  of  privilege,  and  that 
the  verdict  is  contrary  to  law  and  the  evidence. 

Judgment  reversed. 


Burns  v.  The  State.  i^_^ 

89    52?| 
104    533| 

1.  Marriage  relates  the  husband  to  the  wife's  kindred,  but  does  not  ^  ,g. 
relate  any  of  his  kindred  to  hers.  CJonsequently,  a  man  whose  415^  550 
brother  had  married  the  prisoner's  sister  was  not,  for  that  reason,  jiai  i§ 
incompetent  as  a  juror  to  try  the  prisoner  for  an  offence. 

2.  Where  during  the  argument  of  the  State's  counsel  in  a  capital 
case  some  of  the  spectators  made  demonstrations  of  approval 
which  were  not  distinctly  heard  by  the  presiding  judge  and  of 
which  he  did  not  know  the  import,  and  his  attention  was  not 
called  to  the  same  by  counsel,  or  otherwise,  until  after  the  jury  had 
retired,  his  failure  to  reprimand  the  disorderly  persons,  or  to  take 
any  official  action  touching  the  matter,  is  no  cause  for  a  new  trial. 

8.  It  is  no  failure  to  comply  with  a  request  to  charge  the  jury  in 
writing  for  the  judge,  instead  of  copying  into  his  charge  sections 
of  the  code  which  he  submits  to  the  jury,  to  reatd  these  sections 
verbaixm  from  the  code  itself,  noting  accurately  in  his  written 
charge  the  sections  so  read ;  but  it  is  error  for  him  to  instruct  the 
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jury  orally  as  to  the  form  of  their  verdict,  instead  of  writing  out 
and  reading  such  instructions  as  a  part  of  the  written  charge 
given.  The  request  to  charge  in  writing  covers  all  final  instruc- 
tions to  the  jury  touching  their  action  upon  the  case. 

4.  In  charging  on  the  prisoner  s  statement,  the  court  should  instruct 
the  jury  that  they  may  believe  it  in  preference  to  the  sworn  testi- 
mony as  laid  down  in  §4637  of  the  code. 

6.  According  to  ?4303  of  the  code,  in  order  for  duress  or  fear  pro- 
duced by  threats  or  menaces,  to  be  a  valid  leval  excuse  for  doing 
anything  which  would  otherwise  be  criminal,  the  act  must  have 
been  done  under  such  threats  or  menaces  as  show  that  life  or 
member  was  in  danger,  or  that  there  was  reasonable  cause  to  be- 
lieve and  actual  belief  that  there  was  such  danger.  The  danger 
must  not  be  one  of  future  violence,  but  of  present  and  immediate 
violence  at  the  time  of  the  commission  of  the  forbidden  act. 
Thus,  where  the  forbidden  act  is  perjury  by  a  witness  at  a  cor- 
oner's inquest,  the  danger  of  death  or  dismemberment  at  some 
future  time,  in  the  absence  of  all  danger  at  the  time  of  testifying, 
will  not  excuse.  In  so  far  as  the  case  of  WUlianu  v.  The  State,  69 
Qa.  11,  conflicts  with  this  holding,  the  decision  then  pronounced 
is  modified. 

6.  Though  fear  of  future  violence  to  life  or  member  will  not  justify 
or  excuse,  it  may  afford  a  moral  explanation  of  perjury  sufficient 
to  account  to  the  jury  for  false  testimony,  and  where  the  explana- 
tion is  satisfactory  to  them,  the  witness  may  be  believed,  with  or 
without  corroborating  circumstances,  or  supporting  evidence, 
though  he  or  she  admits  the  falsehood  of  the  testimony  formerly 
given  and  now  deposes  directly  to  the  contrary  of  that  testimony. 
McCAyy  v.  The  State,  78  Oa.  490,  affirmed. 

7.  A  person  who  aids  and  assists  in  the  commission  of  a  crime  or  in 
measures  taken  to  conceal  it  and  protect  the  criminal,  is  not  re- 
lieved from  criminality  as  an  acccomplice  on  account  of  fear  ex- 
cited by  threats  or  menaces,  unless  the  danger  be  to  life  or  mem- 
ber, nor  unless  that  danger  be  present  and  immediate  as  above 
announced  touching  fear  under  the  influence  of  which  perjury  is 
committed.  »  Judgment  reversed, 
August  23, 1802.    Argued  at  the  last  term ;  reargued  at  this  term. 

Criminal  law.  Murder.  Relationship  of  juror.  Con- 
duct of  trial.  Charge  of  court.  Prisoner's  statement 
Perjury.  Duress.  Accomplice.  Before  Judge  Wbll- 
BORN.  Lumpkin  superior  court.  October  adjourned 
term,  1890. 

Burns  was  convicted  of  murder.  The  principal  wit- 
ness against  him  was  his  stepmother.     She  was  the  only 
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witness  who  professed  to  have  seen  the  killing,  and  it  is 
to  her  evidence  that  most  of  the  grounds  of  the  motion 
for  new  trial  refer.  This  motion  was  overruled,  and  the 
defendant  excepted.  The  following  grounds  are  therein 
contained : 

Error  in  holding  that  Berry,  one  of  the  jurors  on  the 
regular  panel,  was  disqualified,  striking  him  for  cause 
upon  his  statement,  when  put  upon  his  voir  dire^  that  he 
was  related  to  the  defendant  as  follows :  that  his  brother 
had  married  defendant's  sister,  that  his  brother  had  been 
dead  since  the  war,  and  his  widow  had  intermarried 
with  one  Newberry  upwards  of  twenty  years  ago. 

When  the  State's  counsel  had  reached  the  conclusion 
of  the  concluding  argument  and  just  as  he  had  finished 
an  appeal  to  the  jury  to  visit  upon  the  defendant  the 
extreme  penalty  of  the  law,  one  Burt,  a  relation  of  the 
deceased  and  a  minister  of  the  gospel,  and  Milhollin, 
one  of  the  State's  witnesses,  united  in  saying  in  an 
audible  voice  and  in  the  hearing  of  the  court  and  jury, 
"  Amen  !  amen  ! !"  The  court  took  no  action  to  punish 
them,  nor  were  they  reprimanded.  As  to  this  ground 
the  judge  states :  He  heard  some  expression  or  word 
spoken  by  some  one  as  counsel  for  prosecution  was 
closing  his  speech,  but  did  not  know  who  uttered  it,  and 
it  was  not  of  a  character  to  attract  any  attention  as  an 
expression  of  opinion  upon  the  part  of  any  one;  nor 
did  it  seem  to  have  the  efifect  of  disturbing  any  one  or 
of  attracting  the  attention  of  the  jury.  He  took  no 
action  in  it ;  did  not  know  what  was  said  or  who  said  it 
until  after  the  jury  had  been  sent  out. 

Error  in  not  giving  the  entire  charge  to  the  jury  in 
writing,  defendant's  counsel  having  made  a  written 
request  to  the  court  so  to  do,  prior  to  the  beginning  of 
the  argument.  As  to  this  ground  the  court  states: 
Where  sections  of  the  code  were  given  in  charge,  he 
wrote  the  number  of  the  section  followed  by  the  word 
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"  read,"  and  read  the  language  from  the  code  itself.  The 
closing  part  of  the  charge,  as  to  the  form  of  the  verdict 
and  the  power  of  the  jury  to  recommend  the  defendant 
to  imprisonment  for  life,  was  not  written  but  given 
orally.  With  these  exceptions,  the  entire  charge  was  in 
writing  and  read  to  the  jury.  The  entire  charge  as 
given  was  reported  by  the  official  stenographer. 

In  charging  on  the  prisoner's  statement,  the  court 
failed  to  inform  the  jury  that  they  might  believe  the 
statement  in  preference  to  the  sworn  testimony. 

Error  in  the  following  instructions :     - 

"The  jury  are  to  weigh  and  consider  all  the  evidence 
introduced  by  the  defendant  as  well  as  that  introduced 
by  the  State,  and  along  with  it  they  are  to  consider  the 
statement  of  the  defendant,  and  say  from  it  all  what 
conclusion  it  brings  you  to.  The  law  clothes  you  with 
the  power  of  giving  to  the  defendant's  statement  just 
such  weight  and  credit  as  you  honestly  believe  it  is 
entitled  to.  You  may  believe  it  or  disbelieve  it  just  as 
you  may  think  the  interests  of  truth  require.  If  the 
evidence,  considered  along  with  the  defendant's  state- 
ment, satisfies  your  minds  beyond  a  reasonable  doubt 
that  the  defendant  is  guilty,  it  would  be  your  duty  so  to 
find. 

"  If  a  witness  has  sworn  falsely  and  claims  to  have 
acted  under  duress  or  fear  of  injury,  I  charge  you  that 
such  fear  of  injury  must  have  been  the  fear  which  would 
have  been  felt  by  a  reasonable  person  situated  and  sur- 
rounded as  the  witness  was  when  she  testified,  before  it 
would  excuse  her  from  falsehood  or  suppression  of  the 
truth. 

"  Where  a  witness  testifies  to  a  state  of  facts  which 
would  make  such  witness  an  accomplice  or  accessory  to 
the  crime,  but  testifies  at  the  same  time  that  she  acted 
not  voluntarily  but  under  coercion  and  fear,  the  jury 
trying  the  case  would  treat  her  as  an  accomplice  if  they 
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believe  from  all  the  evidence  she  acted  voluntarily.  But 
if  they  believe  she  acted  under  compulsion  and  fear,  and 
that  the  fear  under  which  she  claims  to  have  acted  was 
such  as  would  have  influenced  a  reasonable  person 
similarly  situated  to  have  acted  as  she  did,  then  her  acts, 
not  done  voluntarily  but  under  compulsion,  would  not 
make  her  an  accomplice." 

Verdict  contrary  to  the  following  charge:  "  If  a  wit- 
ness knowingly  and  wilfully  swears  falsely  to  a  certain 
state  of  facts  on  one  trial,  and  to  the  contrary  on  the 
second  trial  of  the  same  case,  admitting  that  the  testi- 
mony as  first  given  was  false,  I  charge  you  that  the  testi- 
mony of  such  witness  should  be  rejected  entirely,  unless 
it  be  corroborated  by  the  facts  and  circumstances  of  the 
case  or  other  credible  evidence." 

Error  in  refusing  to  charge  as  requested:  "If  a  wit- 
ness swears  to  a  state  of  facts  before  a  coroner's  jury  of 
inquest  in  the  presence  of  the  officers  of  the  law,  with 
ample  protection  guaranteed  to  her  to  shield  her  from 
harm  to  life  or  limb,  and  on  the  trial  of  the  indictment 
such  witness  admits  that  such  testimony  given  at  the 
coroner's  inquest  is  false,  and  now  testifies  to  another 
and  difterent  state  of  facts  which  are  material  to  the 
issue,  then  such  witness  has  committed  perjury  and  is 
not  to  be  believed,  but  her  evidence  is  to  be  entirely  re- 
jected unless  corroborated  by  the  circumstances  of  the 
case  or  other  credible  evidence. 

"If  a  witness  has  sworn  falsely  and  claims  to  have 
acted  under  duress,  or  fear  of  injury,  then  I  charge  you 
that  before  such  duress  would  excuse  for  the  same,  the 
danger  or  apparent  danger  must  be  a  present  impending 
one,  and  not  a  mere  remote  contingency  referable  to  an 
indefinite  future. 

"I  charge  you  that  fear  is  not  a  a  legal  excuse  for 
perjury  committed  in  a  legal  tribunal  (and  a  coroner's 
inquest  is  a  legal  tribunal)  in  the  midst  of  the  officers 
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and  rainisters  of  the  law,  with  full  opportunity  to  de- 
mand surety  of  the  peace,  and  to  appeal  to  the  State  for 
protection.  Especially  is  this  true  where  surety  of  the 
peace  and  protection  is  extended  and  guaranteed.  I 
furthermore  charge  you  that  under  such  circumstances 
there  can  be  no  duress. 

"  If  a  witness  testifies  that  she  swore  falsely  at  one 
time  and  committed  perjury  under  the  rules  I  have  here- 
tofore given  you,  then  you  would  not  be  authorized  to 
convict  the  prisoner  on  the  evidence  of  such  witness, 
unless  said  witness  was  corroborated,  and  the  corrobo- 
rating circumstances  necessary  must  be  such  as  go  to  con- 
nect the  defendant  with  the  olience,  and  it  is  hot  suffi- 
cient that  the  witness  is  corroborated  as  to  the  time, 
place  and  circumstances  of  the  transaction,  if  there  be 
nothing  to  show  any  connection  of  the  defendant  with 
the  crime  itself  except  the  statement  of  such  witness." 

Price  &  Charters  and  W.  F.  Findley,  for  plaintiff  in 
error. 

W.  A.  Little,  attorney-general,  and  Howard  Thomp- 
son, solicitor-general,  contra. 


86  HiDELL  V.  DwiNELL  ct  cU.y  administrators. 


1.  The  court  did  not  err  in  refusing  to  strike,  on  motion,  certain  parts 
of  the  pleas  of  the  defendant.  Said  pleas,  taken  as  a  whole,  set 
forth  a  good  defence  to  the  action. 

2.  Under  the  evidence  act  of  1889,  a  witness  not  a  party  to  the  caae 
who  is  liable  to  the  plaintiff  if  the  action  fails  and  is  equally  liable 
to  the  defendant  if  it  succeeds,  is  competent  to  testify  in  behalf 
of  either  party.    His  interest  is  balanced^ 

3.  An  agent  for  the  custody  and  management  of  a  fund  is  not  in- 
competent to  testify  in  behalf  of  his  principal  against  an  admin- 
istrator, save  as  to  transactions  with  the  intestate  which  took 
place  in  dealings  or  in  alleged  dealings  between  the  witness  as 
agent  and  the  intestate.  If  both  parties  admit  or  contend  that 
the  transaction  under  investigation  involved  noelement  of  asrency, 
but  was  one  between  the  agent  acting  for  himself  as  principal  on 
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the  one  hand  and  the  intestate  as  principal  on  the  other,  the  agent 
is  a  competent  witness,  under  the  evidence  act  of  1889.    In  other 
words,  he  is  not  to  he  regarded  as  an  agent  at  all  within  the  inten- 
tion and  meaning  of  that  act.  Judgment  reva'ned. 
Angost  27, 1S&2.    Argued  at  the  last  term. 

Husband  and  wife.  Estoppel.  Witness.  Agent. 
Before  Judge  Maddox.  Floyd  superior  court.  March 
term,  1891. 

Action  by  Mrs.  Hidell  against  the  administrators  of 
Dwinell.  She  excepted  to  the  grant  of  a  nonsuit,  to  the 
rejection  of  the  testimony,  and  to  the  overruling  of  her 
motion  to  strike  portions  of  the  pleas  of  the  defendants. 
She  alleged  that  on  January  16, 1885,  her  husband,  hav- 
ing previously  bought  from  Dwinell  a  newspaper  known 
as  the  "  Courier,"  with  presses,  etc.,  for  $6,000,  and 
paper  and  material  for  use  therein  for  $227.04,  did  pay 
Dwinell  on  the  purchase  $4,227.04,  which  amount 
so  paid  was  a  part  of  petitioner's  separate  estate,  and 
Dwinell  received  and  appropriated  the  same  to  his  own 
use,  knowing  at  the  time  he  received  it  that  it  was  her 
property  and  part  of  her  separate  estate.  By  amend- 
ment she  set  forth  that  the  sum  alleged  to  have  been 
paid  by  her  husband  to  Dwinell  consisted  of  a  promis- 
sory note,  a  city  bond  and  cash. 

The  defendant's  pleas  were,  in  substance,  as  follows : 
If  plaintift*  was  ever  the  owner  of  the  money  sued  for, 
on  or  about  January  15,  1885,  she  loaned  it  to  her  hus- 
band and  he  became  the  owner  of  it  and  debtor  of  his 
wife.  On  March  18,  1885,  Dwinell  sued  out  an  attach- 
ment against  Hidell  for  the  recovery  of  $2,113.43,  with 
interest  for  balance  of  purchase  money  claimed  to  be 
due  him  for  the  purchase  of  the  "  Rome  Courier,"  its 
presses,  etc.,  which  was  levied  on  the  property,  and  at 
the  ensuing  term  of  the  superior  court  filed  his  decla- 
ration in  attachment.  Hidell  filed  a  bill  returnable  to 
the  same  term,  for  a  rescission  and  cancellation  of  the 
contract  for  the  sale  and  purchase  of  the  newspaper,  out 
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of  which  the  indebtedness  grew,  on  the  ground  that  the 
sale  and  purchase  were  procured  by  false  representations 
and  fraud  on  the  part  of  Dwinell,  and  on  other  grounds 
therein  stated.  In  May,  1886,  when  the  attachment 
case  came  on  for  trial,  an  order  was  passed  allowing 
Ilidell  to  file  and  use  the  bill  as  his  equitable  plea; 
whereupon  the  case  was  tried,  and  the  bill  and  amend- 
ments used  and  pleaded  as  an  answer  to  the  attachment 
suit.  During  the  progress  of  the  trial  Mrs.  Hidell  was, 
on  her  own  motion  and  petition,  made  a  party  defend- 
ant to  the  suit,  and  she  came  into  court  and  set  forth  in 
her  petition  a  mortgajsre  dated  December  14,  1885,  given 
by  her  husband  on  the  Courier  property  to  secure  a 
note  made  by  him  to  her,  bearing  the  same  date,  for 
$3,687.65,  and  as  the  holder  and  owner  thereof  oflTered 
to  surrender  and  cancel  this  mortgage,  and  joined  her 
husband  in  the  suit  for  the  rescission  of  the  contract 
for  the  purchase  by  him  from  Dwinell  of  the  Courier, 
and  in  her  petition  stated  that  she  wished  with  her  hus- 
band a  cancellation  of  said  purchase,  and  joined  him  in 
the  prayer  in  his  answer.  This  prayer  was,  that  the 
sale  be  cancelled  and  set  aside,  and  Dwinell  required 
to  refund  to  Hidell  the  sum  paid  him,  with  interest; 
that  an  account  be  taken  of  the  amount  since  paid  out 
by  Hidell  in  running  the  property,  or  proper  compen- 
sation for  HidcU's  services  therein,  and  of  all  amounts 
received  by  him  from  the  business  up  to  the  time 
when  he  should,  under  the  decree,  redeliver  the  prop- 
erty to  Dwinell :  that  Dwinell  be  required  to  reimburse 
him  such  amount  as  he  might  be  found  to  have  paid  out 
in  excess  of  such  income  and  compensation  for  his 
services;  and  that  the  rescission  should  include  also  the 
purchase  of  what  Dwinell  called  "  stock,"  and  the  rent 
contract  of  the  rooms  for  the  business  aforesaid ;  or, 
should  the  court  for  any  cause  think  proper  not  to  set 
aside  the  sale,  then  (though   Hidell  did  not  want   the 


Digitized  by  VjOOQ IC 


Eeports.]  March  Tbrm,  1892.  535 

property  at  any  price,  and  would  so  take  it  only  upon 
compulsion)  that  he  might  apportion  the  price  agreed 
to  be  paid  as  the  facts  and  the  principles  of  equity 
might  require ;  that  the  attachment  suit  might  be  per- 
petually enjoined,  and  such  other  and  further  relief 
granted  as  was  proper.  Mrs.  Hidell  in  her  petition 
prayed  also  for  general  relief.  The  trial  resulted  in  a 
verdict  for  Dwinell  for  $1,500  with  interest,  and  the 
prayers  of  Hidell  and  his  wife  for  rescission  and  other 
relief  were  denied.  On  the  trial  of  the  case  a  mortgage 
made  by  Hidell  on  February  17,  1886,  to  his  wife  on 
the  Courier  property,  recorded  on  March  19,  1885,  to 
secure  a  note  of  Hidell  given  on  that  day  to  one  Rob- 
inson as  trustee  for  Mrs.  Hidell,  and  for  money  loaned 
by  her  to  him,  was  produced  in  response  to  a  notice  of 
plaintiff's  counsel,  and  permitted  by  her  to  be  read  in 
evidence  as  a  cancelled  mortgage,  for  the  purpose  of 
rescinding  the  sale,  it  being  settled  law,  well  known  to 
her,  that  the  original  status  of  the  parties  Jiad  to  be 
preserved  or  restored  to  authorize  a  rescission  of  the 
trade.  This  mortgage  had  an  entry  in  the  handwrit- 
ing of  Robinson  thereon,  dated  June  2,  1885,  that  it 
was  cancelled  and  satisfied  and  the  property  freed 
from  its  lien.  Mrs.  Hidell  was  at  that  time  the  owner 
and  holder  of  this  mortgage,  Robinson  having  been 
made  her  trustee  at  her  request,  as  appeared  by  a  let- 
ter (set  out  in  the  plea)  in  answer  to  one  written  by 
her  or  her  husband  as  her  agent.  This  letter  from 
Robinson  was  dated  February  13, 1885,  and  directed  her 
to  have  Hidell  make  to  him,  Robinson,  as  trustee  for  her 
and  her  children,  a  bill  of  sale  or  mortgage  on  the 
Courier  for  the  money  she  loaned  him  to  be  put  in  the 
paper,  and  have  it  recorded.  Mrs.  Hidell  took  the  note 
of  her  husband  for  the  money,  and  the  same  was  given 
to  Robinson,  trustee,  and  the  mortgage  made  to  him 
for  her  and  bv   her  direction  and  consent.     The  note 
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and  mortgage  cover  the  same  debt  now  sued  on.  After 
the  verdict  in  favor  of  Dwinell  was  rendered,  Hidell 
and  his  wife  moved  for  a  new  trial,  which  motion  was 
overruled  and  no  exception  was  taken  thereto ;  so  that 
the  verdict  and  judgment  thereon  became  final  and 
conclusive  between  the  parties.  The  money  now  sued 
for  is  the  same  money  as  that  embraced  in  and  secured 
by  the  mortgages  mentioned,  and  the  same  were  in- 
volved in  the  suit  and  finally  adjudicated  by  the  judg- 
ment thereon ;  and  Mrs.  Hidell,  having  thus  had  her 
day  in  court,  and  having  in  the  suit  claimed  such  relief 
as  she  desired  (and  she  could  therein  have  claimed  any 
and  all  relief  allowed  by  law,  and  was  bound  to  set  up 
in  that  suit  all  her  demands,  both  legal  and  equitable, 
that  there  might  be  an  end  of  litigation),  is  concluded 
and  estopped  to  sue  defendant  or  his  administrator 
again.  After  the  final  termination  of  the  suit  men- 
tioned, and  in  July,  1887,  the  execution  in  favor  of 
Dwinell,  issuing  from  the  judgment,  was  levied  on  the 
Courier  property,  which,  in  September,  1887,  was  sold 
by  the  sheriff*  and  bought  by  Dwinell  for  f  2,500,  the 
amount  due  him  on  the  fi.fa.^  and  on  another  Ji.fa, 
for  the  rent.  On  the  day  of  sale  Mrs.  Hidell  foreclosed 
both  of  the  mortgages  by  her  own  oaths,  signed  with 
her  own  name,  and  on  that  day  caused  executions  to 
be  issued  therefrom  and  put  in  the  hands  of  the  sheriff*, 
and  on  the  day  after  the  sale  she  made  a  written  de- 
mand on  oath  on  the  sheriff",  requiring  him  to  take  a 
forthcoming  bond,  on  the  ground  that  the  property  was 
subject  to  her  mortgage.  Afterwards,  in  September, 
1887,  Dwinell  brought  a  rule  against  the  sheriff*  for  the 
purpose  of  having  the  proceeds  of  the  sale  applied  to 
the  fi^fas.  in  his  favor,  which  rule  the  sheriff^  answered, 
and  Mrs.  Hidell  came  into  court,  caused  herself  to  be 
made  a  party  to  the  rule  and  claimed  the  money  on  her 
fi.fa,  issued  from  the  mortgages,  setting  up  again  that 
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Hidell  was  her  debtor  on  both  the  mortgages.  A  trial 
was  had  on  the  pleadings  made  up  in  this  case,  and  a 
verdict  found  against  the  Robinson  mortgage  and 
against  Mrs.  Hidell,  it  having  been  made  to  appear  to 
the  court  that  her  other  mortgage  had  not  been  recorded 
in  time.  Afterwards  she  moved  for  a  new  trial  which 
was  granted,  and  on  the  second  trial  a  verdict  was  ren- 
dered against  said  mortgage  and  against  her.  On  both 
of  these  trials  she  testified  that  she  loaned  the  money 
covered  by  the  Robinson  mortgage  to  Hidell  to  purchase 
the  Courier  with.  After  the  last  verdict  was  rendered 
she  again  moved  for  a  new  trial,  which  motion  was 
overruled,  and  she  filed  her  bill  of  exceptions  and  took 
the  case  to  the  Supreme  Court,  where  it  is  now  pend- 
ing. The  money  sued  for  in  the  present  case  is  the 
same  debt  of  Hidell  and  the  same  loan  claimed  to  have 
been  made  to  him  by  her  as  that  described  in  the  mort- 
gages, and  which  she  sought  to  enforce  against  Hidell's 
estate,  the  Robinson  mortgage  and  mortgage  ji.  fa. 
having  been  so  set  up  by  her  as  her  property  alone, 
her  trustee  having  died  before  the  trial.  Having  sued 
Dwinell  in  his  life  for  a  rescission  of  the  sale  and  other 
relief  on  this  same  claim,  and  a  final  verdict  and  judg- 
ment having  been  rendered  in  that  suit  against  her, 
and  having  had  full  opportunity  to  set  up  all  her  claim 
and  assert  all  her  rights  in  the  equity  suit,  she  is  con- 
cluded and  estopped  by  that  judgment  to  further  sue 
and  harass  defendant;  and  by  reason  of  her  suit  for 
the  fund  on  the  rule,  her  sworn  foreclosure  of  her  mort- 
gages, her  affidavit  demanding  a  forthcoming  bond  and 
her  testimony  in  the  rule  case,  she  is  estopped  and 
cannot  maintain  this  action.  Having  claimed  the 
money  on  the  rule  and  having  had  two  trials  on  her 
claim,  and  still  seeking  to  subject  the  money  to  her 
Ji.fas.  as  the  money  of  her  husband  on  the  debts  due 
to  her  by  him  for  money  loaned,  she  is  estopped  now 
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to  set  up  a  contrary  state  of  facts,  to  ignore  her  hus- 
band as  her  debtor  and  sue  defendant  for  the  same. 
By  way  of  amendment  to  the  plea,  it  was  alleged  that 
Mrs.  Hidell,  being  dissatisfied  with  the  judgment  refus- 
ing her  a  new  trial  on  the  rule  against  the  sheriff,  took 
the  case  to  the  Supreme  Court,  and  again,  at  the  March 
term,  1890,  set  up  her  mortgage^. /a.  and  contended 
for  the  fund  with  Dwinell  upon  the  ground  that  she 
had  a  prior  lien  thereon  as  the  property  of  her  debtor, 
Hidell,  and  after  argument  the  case  (reported  in  85  Ga. 
452)  was  decided  against  her ;  so  that  the  case  is  res 
adjudicata,  and  Mrs.  Hidell  is  estopped  and  barred  by 
the  proceedings  and  admissions  set  forth,  upon  which 
admissions  Dwinell  acted  to  his  injury  and  to  her  bene- 
fit; and  said  admissions  of  record  are  conclusive 
evidence  (if  the  money  was  once  hers,  which  is  denied) 
that  she  had  loaned  it  to  her  husband,  or  at  least  are 
evidence  of  such  a  loan,  and  may  be  pleaded  and  sub- 
mitted to  the  jury  on  the  trial  of  the  case.  Attached 
to  the  pleas  or  .considered  in  connection  therewith,  were 
various  exhibits  as  indicated  therein. 

The  plaintiff  moved  to  strike  all  those  portions  of  the 
pleas  which  set  up  as  a  defence  the  proceedings '  and 
judgment  or  decree  in  the  attachment  suit  of  Dwinell 
against  Hidell,  the  equitable  plea  or  cross-bill  of  Hidell 
and  the  petition  of  Mrs.  Hidell  to  be  made  a  .  party 
therein,  and  the  proceedings  and  judgment  in  the  suit 
of  Dwinell  against  the  sheriff,  upon  the  ground  that 
none  of  said  proceedings  or  the  judgments,  nor  all  of 
them  together,  constituted  any  defence  to  the  suit  then 
on  trial,  or  had  any  relevancy  thereto.  The  motion  was 
overruled. 

Plaintiff  then  introduced  testimony  to  the  following 
effect:  In  January,  1885,  she  owned  a  separate  estate 
derived  from  her  grandfather,  consisting  of  bonds,  mort- 
gages, real  estate  and  money,  situated  and  held  in  Rome 
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and  Philadelphia.  Her  husband  had  the  custody  and 
management  of  it.  She  knew  of  the  purchase  by  her 
hoaband  from  Dwinell  in  January,  1885,  of  the  Rome 
Courier  property.  About  the  8th  of  January,  1885, 
Mr.  and  Mrs*  Hidell,  Dwinell  and  others  were  at  a  din- 
ner together.  lu  the  course  of  conversation,  in  the 
hearing  of  Dwinell  Hidell  spoke  of  his  lack  of  means 
and  said  that  his  wife  had  separate  property  and  means 
of  her  own.  The  substance  of  what  he  said  was,  that 
he  had  nothing,  that  the  money  he  was  investing  in  a 
house  and  lot  adjoining  was  his  wife's  property.  Mrs. 
Hidell,  acknowledging  the  fact  also,  said  she  had  no  in- 
terest apart  from  her  husband.  Hidell  said  that  his 
marriage  had  been  opposed  by  his  wife's  stepfather  on 
account  of  Hidell's  lack  of  means,  and  that  a  very  strict 
marriage  settlement  had  been  drawn  to  prevent  his 
squandering  her  property,  as  her  stepfather  seemed  to 
fear.  No  allusion  was  made  in  this  conversation  to  the 
purchase  of  the  Rome  Courier.  Plaintift'  also  introduced 
a  receipt  from  Dwinell  to  her  husband  dated  January 
16,  1885,  for  $4,000,  part  purchase  money  for  Courier 
office,  sold  the  day  before  to  Hidell  for  J6,000,  balance 
to  be  paid  cash. 

Plaintiff  then  offered  her  husband  as  a  ^iinew^^md 
proposed  to  prove  by  him,  that  on  the  14th  day  of 
January,  1885,  he  concluded  a  trade  with  Dwinell  for 
the  purchase  from  him  of  the  Rome  Courier  newspaper 
property  at  $6,000,  and  on  that  day  took  possession  of 
the  property  and  began  the  publication  of  the  paper ; 
that  two  days  thereafter  he  paid  Dwinell  on  said  pur- 
chase $4,000,  shown  in  a  receipt  (in  evidence)  from 
Dwinell ;  that  this  payment  was  made  in  a  note  on 
Jas.  B.  Hill  for  $1,300,  on  which  $300  interest  was  due, 
and  a  bond  of  the  city  of  Rome  for  $500,  and  the  bal- 
ance, $2,197,  in  money ;  that  about  the  same  time  he 
paid  Dwinell  $227.06  on  the  purchase  of  some  stock  of 
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paper  and  material  which  he  bought  with  the  news- 
paper establishment ;  that  all  these,  to  wit,  the  money, 
bond  and  note  which  he  so  paid  Dwinell,  were  the 
property  of  his  wife,  the  plaintiff,  being  a  part  of  her 
separate  estate  ;  that  he  had  stated  to  Dwinell  while  ne- 
gotiating with  him  for  said  purchase  that  he  (Hidell) 
was  especially  desirous  to  have  accurate  and  full  in- 
formation as  to  the  condition  of  the  property,  etc.,  be- 
cause if  he  made  the  purchase  he  should  use  his  wife's 
means  to  pay  for  it ;  and  that  some  days  before  said 
negotiations  began  and  without  reference  to  it,  he  had 
incidentally  informed  Dwinell  that  he  (Hidell)  had  no 
means  of  his  own,  and  that  the  means  he  was  operat- 
ing with  belonged  to  his  wife.  This  testimony  was  ob- 
jected to,  on  the  ground  that  the  witness  was  interested 
in  the  result  of  the  suit,  and  Dwinell,  the  other  party  to 
the  transaction,  was  dead  ;  and  because  of  the  follow- 
ing facts,  which  were  admitted  by  plaintiff  to  be  true, 
showing,  as  argued,  that  the  witness  had  acted  as  au 
agent  or  attorney  for  his  wife  in  the  several  matters  re- 
ferred to  :  that  both  the  mortgages  given  by  him  to  his 
wife,  set  out  in  defendant's  plea,  were  in  his  hand- 
writing, the  one  for  $4,500  having  been  given  to  secure 
the  payment  of  the  money  now  sued  for ;  that  he  wrote 
for  her  the  affidavits  foreclosing  the  mortgages,  repre- 
sented her  at  the  sherift^'s  sale  of  the  mortgaged  prop- 
erty, wrote  the  affidavit  made  by  her  to  require  Dwinell, 
the  purchaser  at  that  sale,  to  give  bond  for  the  forth- 
coming of  the  property  to  answer  her  mortgages,  and 
signed  as  her  agent  the  agreement  between  her  and 
Dwinell,  waiving  such  bond,  etc.,  all  of  which  writings 
and  facts  are  set  forth  in  the  defendant's  plea  or  exhibits 
attached  thereto.  The  court  sustained  the  objection 
and  rejected  the  testimony.  Counsel  for  plaintiff  then 
stated  that  he  had  no  direct  evidence  that  the  money 
and  effects  in  question  were  the  property  of  plaintiff, 
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other  than  the   proposed   testimony   of  her   husband. 
Whereupon  the  court .  rendered  a  judgment  of  nonsuit. 

C.  N.  Feathkrston,  for  plaintiff. 
C.  RowELL,  for  defendants. 


Devinb  v.  Savannah,  F.  &  W.  Railway  Co. 

Where  a  locomotive  engineer  is  warned  by  a  signal  of  danger  ahead 
.  not  to  proceed  with  his  train,  and  immediately  thereafter  another 
signal  is  given  which  indicates  that  he  might  proceed  with  safety, 
but  both  signals  are  continuously  displayed  together,  so  as  to  leave 
it  in  doubt  which  signal  should  be  regarded,  it  is  negligence  for  the 
engineer  to  go  on  with  his  train,  and  if  he  does  so  and  a  coUision 
ensues  in  whicli  he  loses  his  life,  his  widow  cannot  recover  from 
the  company  for  his  homicide  thus  occasioned ;  the  law  being  that, 
if  an  employee  is  guilty  of  any  negligence  contributing  to  an  in- 
jury to  himself,  he  cannot  recover  if  the  injury  does  not  result  in 
hi^eath,  or  if  it  does  so  result,  that  no  right  of  action  accrues  to 
his  widow.  Judgment  affirmed, 

Bleckley,  C.  J.,  dissenting.  Where  in  a  situation  of  peril  produced, 
not  by  the  servant,  but  by  other  servants  for  whose  acts  the  master 
is  made  responsible  by  statute,  the  servant  (a  locomotive  engineer) 
received  a  signal  of  danger  warning  him  not  to  proceed,  and  im- 
mediately after  that  signal  was  given  a  signal  of  safety  was  dis- 
played which  invited  him  to  go  forward,  and  whilst  both  signals 
were  in  sight  and  being  continuously  displayed  together  the  engi- 
neer went  forward  and  a  collision  ensued  in  which  he  lost  his  life, 
whether  he  was  negligent  or  at  fault  in  so  acting  on  contradictory 
signals  held  out  to  him  by  the  company  to  guide  his  action,  is  a 
question  of  fact  for  the  jury,  it  not  appearing  that  the  rules  of 
the  company  instructed  him  how  to  interpret  confusing  or  con- 
tradictory signals,  or  what  to  do  when  a  second  signal  might  seem 
to  cancel  the  first  and  when  neither  of  them  was  discontinued  or 
withdrawn.  In  my  opinion,  it  was  error  to  grant  a  nonsuit.  The 
engineer  lost  his  life  by  mistake  of  the  company,  and  his  widow 
lost  her  case  by  mistake  of  the  court. 
August  27, 189S.   Argued  at  the  lost  term. 

Railroads.  Master  and  servant.  Negligence.  Non- 
suit. Before  Judge  Atkinson.  Pierce  superior  court. 
March  term,  1891. 

Mrs.  Devine  sued  the  railway  company  for  the  homi- 
cide of  her  husband,  one  of  its  locomotive  engineers. 
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The  court  granted  a  nonsuit,  and  she  excepted.  Only 
two  witnesses  were  introduced  as  to  the  circumstances 
attending  the  disaster,  the  fireman  upon  Devine's  engine, 
and  a  flagman  of  the  train  which  that  engine  was  draw- 
ing. The  fireman  testified :  The  train  on  which  Devine 
was  engineer  was  a  regular  passenger,  known  as  second 
section  of  train  number  78,  going  from  Jacksonville  to- 
wards  Savannah.  It  was  a  pretty  fast  schedule,  but  I 
cannot  say  what  the  rate  of  speed  was.  We  followed 
the  first  section  of  train  78  all  the  way  from  Jackson- 
ville. In  my  judgment  we  were  allowed  to  run  five 
minutes  between,  but  I  cannot  say  whether  we  were 
under  or  over  that  time.  When  we  got  to  the  73  turn- 
out we  ran  into  the  first  section,  and  I  learned  that  De- 
vine  was  killed.  I  was  not  on  the  engine  when  the  col- 
lision occurred,  but  jumped  oft'  before  we  struck,  pav- 
ing Devine  on  the  engine.  It  was  getting  dark  when 
we  left  Blackshear,  one  of  our  regular  stops,  and  where 
the  first  section  also  stopped.  After  we  left  Blackshear 
I  saw  that  the  first  section  was  ahead  of  us  by  the  light 
from  the  engine  when  the  fireman  would  open  the  fur- 
nace door,  and  continued  to  see  it  by  the  light  oft*  and 
on  until  they  got  to  the  bottom  of  the  hill,  when  I  did  not 
see  it  again.  We  were  then  going  over  the  hill  at  McDon- 
ough's  mills.  They  were  between  one  and  two  miles  off" 
at  this  time.  There  is  a  switch  and  turnout  at  the  73 
mile  post.  When  we  were  approaching  the  mile-post, 
Devine  was  at  his  place  with  one  hand  on  the  throttle 
and  the  other  on  the  lever.  When  we  got  inside  the 
mile-post,  he  put  his  brakes  on  and  took  them  off*.  Close 
to  the  switch  some  one  waved  us  down,  and  beyond  that 
some  one  was  waving  us  to  come  ahead;  that  is,  we 
thought  it  was  for  us  to  come  ahead ;  it  was  dark  at  the 
time.  Devine  answered  the  signal  by  blasts  of  the 
whistle.  The  engine  was  then  going  at  a  good  speed. 
Just  then  some  one  burst  a  fusee  on  the  track.     When 
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I  saw  tliis  I  put  the  lever  as  far  back  as  I  could  get  it, 
and  jumped  to  the  ground.  When  the  fusee  was  burst 
Devine  and  I  were  looking  ahead.  There  was  no  light 
behind  the  first  section.  There  ought  to  have  been  a 
red  and  a  white  one  on  the  rear  car.  The  first  thitig  we 
saw  was  the  fusee,  which  is  about  eight  or  ten  inches 
long,  used  to  make  a  light  in  case  of  danger,  and  then 
a  sleeping-car  just  ahead  of  us  about  four  or  five  car- 
lengths.  We  reversed  the  engine  and  did  all  we  could 
to  stop  her,  but  were  so  close  it  was  too  late.  Cannot 
say  how  far  from  the  sleeping-car  was  the  man  who 
burst  the  fusee,  nor  how  far  from  the  car  was  the  fusee, 
but  when  it  burst  we  then  saw  the  car.  The  man  that 
lighted  the  fusee  was  between  us  and  the  fusee.  There 
was  no  one  else  there.  He  was  on  my  side  of  the  track 
when  the  fusee  was  burst.  I  do  not  know  of  any  signal 
being  given  our  train  to  stop.  The  fusee  was  the  first, 
and  he  took  up  the  engine.  There  was  a  freight-train 
on  a  side-track  there,  coming  towards  Blackshear. 
There  was  nothing  in  our  way  except  this  first  section 
that  we  ran  into.  I  do  not  know  how  fast  the  train  was 
running  when  I  jumped,  but  I  judge  between  ten  and 
fifteen  miles  an  hour;  it  might  have  been  more  or 
less.  We  were  not  running  as  fast  as  we  generally  run, 
or  I  could  not  have  jumped  off  without  being  killed.  I 
think  this  accident  happened  between  four  and  five  tele- 
graph poles  from  the  switch,  and  do  not  know  how  long 
the  switch  is.  Do  not  know  how  far  it  was  from  whei'e 
we  struck  that  steam  was  put  on.  We  were  on  this  side 
of  the  switch  (towards  Blackshear)  when  we  saw  the 
signal  to  come  ahead.  When  he  saw  the  signal  he  an- 
swered it  with  the  whistle,  jerked  the  engine  up  and  put 
steam  to  it.  It  was  some  distance  from  where  he  put 
steam  on  to  where  we  struck;  I  cannot  say  how  far. 
The  switch  is  a  long  one.  I  learned  from  the  rule-book 
that  when  one  section  follows  another,  trains  are  to  run 
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five  minutes  apart.  Think  it  is  one  or  two  miles  from 
McDonough's  mills  to  the  place  of  the  collision,  and  we 
were  running  between  twenty  and  twenty -five  miles  an 
hour  when  we  passed  McDonough's  mills.  We  were 
this  side  of  the  mill  (towards  Blackshear)  when  the 
first  flection  went  over  the  hill,  the  last  place  that  1  saw 
the  light  from  the  front  engine.  I  saw  one  of  the  tail 
lights  at  this  place.  It  was  a  green  light.  The  other 
was  not  lit,  or  I  would  have  seen  it.  The  other  should 
have  been  a  red  light.  I  looked  for  the  lights,  and  Devine 
made  some  remark  about  it.  Saw  the  green  light  at 
Blackshear.  It  was  then  getting  so  dark  you  could  not 
see  very  far  on  the  railroad.  From  where  I  saw  the 
light  from  the  fire  in  the  first  engine  to  where  the  acci- 
dent happened,  was  from  one  to  two  miles.  From  the 
time  the  first  section  went  over  the  hill  we  went  up 
grade  until  we  got  to  the  top  of  the  hill ;  when  we 
started  down  grade  the  engineer  put  on  his  brakes  and 
kept  them  on  until  we  got  this  side  of  the  mile-board, 
one  mile  from  73  mile  turnout.  Devine  put  the  brakes 
on  when  he  saw  the  person  waving  us  down.  This 
signal  was.  given  by  a  lantern  being  swung  across  the 
track,  and  indicated  to  stop.  We  did  not  stop  because 
some  one  ahead  was  waving  us  to  come  on.  The  two 
signals  were  not  given  at  the  same  time,  but  when  the 
last  signal  was  given  we  went  by  the  man  waving  us 
down  at  the  switch,  and  the  man  beyond  waved  us 
ahead ;  there  were  two  signals  at  the  same  time.  The 
nearest  signal  was  a  lantern  across  the  track,  and  the 
one  ahead  was  swung  up  and  down  and  meant  come 
ahead.  Cannot  say  how  far  one  was  from  the  other. 
Devine  obeyed  the  first  until  he  saw  the  other,  and  then 
paid  no  more  attention  to  the  first,  but  opened  his  engine 
and  started  ahead  again.  I  do  not  know  how  fast  we 
were  then  running,  or  how  far  we  were  from  the  swit<;h. 
Wben  he  put  steam  to  the  engine  she  went  faster. 


Digitized  by  VjOOQ IC 


I 


Reports.]  March  Term,  1892.  545 

When  we  saw  the  signal  to  go  ahead  we  were  about  one 
hundred  yards  from  and  before  reaching  the  switch. 
The  engineer  put  on  steam  then.  We  were  inside  the 
switch  before  he  reversed  the  engine.  Our  speed  was 
increased  from  the  time  we  got  the  second  signal  up  to 
the  time  we  got  to  the  west  switch,  a;nd  we  were,  of 
course,  going  faster  than  ten  or  fifteen  miles  when  we 
got  to  that  switch ;  cannot  say  how  much  more.  No 
attempt  was  made  to  stop  the  engine  until  we  saw  the 
fusee.  The  signal  to  come  ahead  was  given  while 
the  one  to  stop  was  given  too.  I  do  not  know  when  the 
signal  to  stop  ceased ;  when  we  passed  it  was  swinging ;: 
he  was  standing  at  the  switch ;  I  do  not  know  whether 
it  was  to  stop  us  or  not;  some  one  just  kept  swinging 
the  signal  to  stop  until  we  passed  him.  We  might 
have  been  running  faster  than  ten  or  fifteen  miles  an 
hour.  When  I  jumped  I  turned  a  somersault  and  struck 
on  my  side ;  do  not  remember  getting  up ;  they  say  they^ 
found  me  in  a  mud-hole.  It  was  a  hard  blow,  and  the 
train  was  going  pretty  fast.  He  did  not  have  time  to 
take  it  up  until  he  saw  the  fusee.  The  cab  was  knocked 
off  the  engine ;  the  smoke-stack  of  it  was  torn  all  to 
pieces.  The  indication  was  that  it  was  going  pretty  fast 
when  it  struck  the  sleeper.  We  had  no  steam  on  at  all 
until  we  saw  the  signal  to  come  ahead.  I  do  not  know 
what  force  is  necessary  to  break  an  engine ;  sometimes- 
such  things  happen  and  tear  it  to  pieces,  and  sometimes^ 
it  don't.  I  could  have  seen  those  lights  if  they  had  been 
burning.  In  approaching  the  switch  the  train  was  slow- 
ing up  to  stop  and  could  have  easily  been  stopped.  The 
engine  was  under  control  at  that  time,  but  not  when  we 
passed  the  west  switch.  There  was  smoke  coming  from 
the  engine  on  the  side  track  and  from  the  engine  of  the 
first  section,  but  not  much.  I  do  not  know  how  about 
the  smoke  preventing  me  from  seeing  the  tail  lights,  for 
when  the  fusee  burst  I  saw  the  end  of  the  sleeping-car 
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and  did  not  see  any  light.  I  saw  one  light  at  Black- 
shear,  a  red  light.  I  do  not  know  whether  on  account 
of  the  fusee  I  could  not  see  the  light  on  the  end  of  car 
or  not;  I  could  see  the  lights  if  they  were  burning. 
The  air  brakes  on  the  train,  except  on  one  car,  were  all 
right;  that  one  was  the  car  next  to  the  engine,  and  that 
would  not  prevent  our  stopping.  The  train  was  in  good 
order  so  far  as  I  know.  The  man  who  was  swinging 
the  light  "  this  way  "  was  at  the  switch  on  the  side  of 
the  track  where  the  two  tracks  run  together,  on  the  left 
hand  side  going  towards  Savannah  where  the  other  train 
ivas.  That  other  train  was  on  the  siding,  and  the  siding 
was  on  the  left  hand  side.  He  was  at  the  switch  this 
side  of  the  engine  of  the  freight-train,  which  was  head- 
ing towards  Blackshear.  I  cannot  tell  how  Devine  could 
tell  that  signal  was  for  his  train  or  for  the  freight-tram. 
It  might  be  for  any  one.  We  did  not  know,  we  could 
not  tell ;  it  might  be  for  him  to  stop,  it  might  be  for  the 
other  train  to  stop.  I  cannot  say  how  long  the  signal 
to  come  ahead  was  waved  ;*  it  was  waved  until  we  saw 
the  fusee  burst ;  then  we  saw  there  was  danger.  We 
saw  the  come  ahead  signal  after  we  passed  the  switch ; 
did  not  know  what  it  meant ;  did  not  know  there  was 
any  danger  until  we  saw  the  fusee  burst.  Both  the 
lights  that  were  waved  were  white  lights ;  the  danger 
signals  are  red  lights ;  when  a  red  light  is  waved  it 
means  danger,  to  stop ;  when  a  white  light  is  waved  it 
also  means  to  stop.  The  kind  of  signals  given  for 
a  train  to  stop  are  torpedoes  and  fusees;  then 
there  is  danger  ahead.  Torpedoes  are  put  on  the 
track,,  and  fusees  held  in  a  man's  hand  that  lights 
it.  The  man  has  to  go  back  some  five  or  six  telegraph 
poles,  I  think;  the  fusee  we  saw  was  only  three  or  four 
car-lengths  from  the  sleeper.  Devine  would  not  run 
over  a  red  light;  never  ran  over  one  while  I  was  with 
him,  nor  a  fusee,  which  is  a  red  light.     I  cannot  say  a 
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white  light  swung  across  the  track  means  just  as  much 
as  a  red  light.  Do  not  know  that  an  engineer  has  no 
right  to  run  by  a  white  light  swung  across  the  track ; 
do  not  know  what  right  they  have  to  disobey  it.  If  a 
man  stopped  whenever  he  sees  a  white  light,  he  would 
not  go  anywhere;  oftentimes  on  the  side-track  a  man 
waves  a  lantern  to  stop;  he  waves  down,  but  there  is  no 
stopping-place*  A  white  light  swung  across  the  track 
means  to  stop;  there  is  no  question  about  that.  He 
swung  the  light  until  we  got  up  to  it  and  was  swinging 
it  when  we  passed  it.  The  headlight  on  the  train  on 
the  side-track  was  showing  up.  We  might  have  been 
five  or  six  car-lengths  from  the  train  we  collided  with, 
when  I  first  saw  it.  The  headlight  shows  further  than 
five  pr  six  car-lengths.  Of  course  I  could  not  say 
whether  it  was  any  further,  or  that  far.  At  the  same 
time  I  saw  the  man  at  the  switch,  I  saw  the  freight-train 
behind  him  on  the  side-track;  cannot  say  whether  the 
man  waving  the  light  meant  it  for  Devine.  Devine  put 
his  brakes  on  to  keep  the  train  under  control.  The  up  and 
down  light  was  six  or  seven  car-lengths  from  the  other. 
Do  not  know  that  Devine  had  a  right  to  expect  to  meet 
the  freight-train  at  that  siding.  I  did  not  know  it.  I 
expected  to  meet  it  at  the  regular  meeting  place. 
The  lantern  used  by  the  man  giving  the  signal  to  stop 
looked  like  a  train  hand's  lantern.  The  freight-train 
on  the  siding  was  standing  still  when  I  first  saw  it;  do 
not  know  that  the  signal  was  not  intended  for  that  train ; 
and  it  was  standing  still  when  we  passed  the  engine 
and  before  the  fusee  burst.  The  man  was  standing  by 
the  side  of  the  main  line,  and  swung  across  the  main 
line;  he  was  not  standing  on  the  track,  but  swung  the 
light  at  right  angles  with  the  track,  not  across  the  track. 
I  knew  that  we  had  to  pass  that  freight-train.  The 
regular  passing  point  was  about  two  miles  from  Black- 
shear.     I  knew  we  had  not  passed  it  but  had  a  right  to 
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expect  to  pass  it  at  any  time.  In  answer  to  a  question, 
"  Was  the  signal  at  the  switch  a  signal  to  the  main  line?" 
he  answered,  "A  man  stood  at  the  switch,  it  appeared  to 
me  to  be  signalling  the  main  track ;  I  do  not  know." 
At  that  time  the  train  on  the  siding  was  stationary.  I 
did  not  know  it  was  stationary  until  we  got  up  to  it. 
I  do  not  know  that  the  signal  was  for  the  main  line,  it 
was  near  that  line.  The  tracks  run  together  there.  The 
main  line  is  on  this  (Blackshear)  side  of  it,  right  in  front 
of  it;  he  was  standing  on  the  end  of  the  switch  ties.  I 
do  not  know  whether  his  face  was  to  the  main  line ;  he 
waved  his  light  in  that  direction  with  his  right  hand. 

The  flagman  testified,  in  brief:  There  were  five  min- 
utes time  between  the  first  and  second  sections.  The 
first  section  carried  a  green  light  on  each  side  of  the 
engine  as  a  signal  to  indicate  that  another  train  followed 
it,  having  the  same  schedule  rights.  The  first  section 
was  due  at  73  turnout  at  5.46  p.  m.,  the  second  at  6.51, 
and  the  second  reached  that  point  at  5.51.  As  the  second 
section  approached  the  west  end  of  the  switch,  the  en- 
gineer put  on  the  air-brakes  and  the  train  was  slowing 
down,  but  I  cannot  say  what  the  speed  was  when  we 
hit  the  other  train.  I  knew  that  the  next  turnout  was 
number  73,  and  that  we  would  meet  a  freight-train  there 
if  it  was  on  schedule  time.  I  felt  the  air-brake  put  on 
and  that  the  train  was  slowing  down, and  was  going  to  see 
if  we  passed  the  freight-train  there,  and  as  I  was  in  the 
act  of  opening  the  door  the  crash  came.  I  did  not  re- 
member seeing  or  hearing  any  signals  before  or  at  the 
time  of  the  accident.  At  the  time  of  the  collision  I  was 
at  the  rear  end  of  the  rear  coach  of  the  second  section. 

Lbster  &  Rayenel,  D.  W.  Rountree  and  S.  W.  Hitch, 
by  brief,  for  plaintiff'. 

Erwin,  duBignon  &  Chisholm,  S.  T.  Kingsbert  and 
W.  G.  Brantley,  for  defendant. 
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Shields  v.  The  State. 

The  language  "  You  are  a  God  damn  low  down  son  of  a  bitch," 
though  profane,  coarse,  opprobrious  and  abusive,  is  not  obscene 
and  vulgar,  inasmuch  as  the  word  ''bitch,"  applied  to  a  woman, 
does  not,  in  its  ordinary  sense,  import  prostitution.  It  follows  that 
the  utterance  of  these  words  is  not  an  offence  against  that  part  of 
section  4372  of  the  code  which  declares  it  a  misdemeanor  to  use 
obBc;3ne  and  vulgar  language  in  the  presence  of  a  female. 
Apnl  4, 1892.    By  two  Justices. 

Crimnal  law.  Obscene  and  vulgar  words.  Before 
Judge  MiLNBR.  Catoosa  superior  court.  February 
term,  1892. 

Reported  in  the  decision. 

Hackbtt  &  Mann,  by  brief,  for  plaintiff  in  error. 
A.  W.  FiTE,  solicitor-general,  by  brief,  contra, 

Blecklky,  Chief  Justice. 

The  offence  laid  in  the  indictment  is  alleged  to  have 
been  committed  on  the  25th  day  of  December,  1889. 
The  statute  applicable  to  it  is  §4372  of  the  code,  which 
reads  as  follows:  "Any  person  who  shall,  without  prov- 
ocation, use  to  or  of  another,  and  in  his  presence,  op- 
probrious words,  or  abusive  language  tending  to  cause 
a  breach  of  the  peace,  or  who  shall  in  like  manner  use 
obscene  and  vulgar  language  in  the  presence  of  a  female, 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction 
shall  be  punished  as  prescribed  in  section  4310  of  this 
code.  Provided,  that  no  court  in  this  State  shall  have 
jurisdiction  to  inquire  into  the  offences  set  forth  in  this 
section,  except  upon  presentment  made,  or  indictment 
found,  by  the  grand  jury  of  the  county  in  which  the 
offence  has  been  committed." 

There  were  two  counts  in  the  indictment,  the  first 
charging  the  use  of  the  words  "  You  are  a  God  damn 
low  down  son  of  a  bitch  "  to,  of  and  in  the  presence  ot 
Ed.  Etheridge ;  the  second  charging  the  use  of  the  same 
words  to  and  of  Etheridge,  in  the  presence   of  Mrs. 
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M.  E.  Dedman.  The  jury  found  the  accused  guilty  on 
the  second  count,  and  a  motion  made  by  him  in  arrest  of 
judgment  was  overruled  by  the  court.  The  indictment 
was  sufficient  to  uphold  a  conviction  on  the  first  count, 
but  not  on  the  second.  At  the  time  these  words  were 
spoken,  it  was  not  an  offence,  apart  from  any  tendency 
to  produce  a  breach  of  the  peace,  to  use  profane  language 
in  the  presence  of  a  female,  though  it  was  afterwards 
made  so  by  the  act  of  December  29th,  1890.  Acts 
1890-91,  p.  83.  The  words  charged  are  coarse  and  pro- 
fane, opprobrious  and  abusive,  but  they  are  not  obscene 
and  vulgar.  They  were  spoken  of  a  man,  and  the 
word  "bitch"  referred  to  his  mother.  Taken  in  its 
ordinary  sense,  that  word  so  applied  does  not  import 
prostitution.  Sehourick  v.  KoUman,  50  Ind.  336;  K.  v. 
H.,  20  Wis.  252.  There  is  no  allegation  that  the  word 
was  taken  or  understood  in  other  than  its  ordinary  sense 
by  Mrs.  Dedman,  or  that  it  was  intended  by  the  speaker 
to  be  otherwise  construed.  Had  such  an  allegation  been 
made,  the  element  of  obscenity  and  vulgarity  might  thus 
have  been  broughtinto  the  indictment;  the  like  has  been 
done  by  pleading  in  civil  cases.  Logan  v.  Logan,  77 
Ind.  558.  The  court  erred  in  not  arresting  the  judg- 
ment. Judgment  reversed. 


Caldwbll  v.  The  Richmond  &  Danville  Railroad  Co. 

L.  Railroad  companies  of  this  State  having  charters  which  authorize 
them  to  take  private  property  for  public  purposes  are  common 
carrieps  in  conducting  their  freight  and  passenger  business,  and 
so  are  their  lessees  when  engaged  in  such  business  in  the  use 
and  exercise  of  the  franchises  of  the  companies  respectively. 
The  fact  that  they  are  such  carriers  may  be  judicially  noticed 
without  being  expressly  pleaded. 

Z,  A  railroad  company  which,  as  a  common  carrier,  receives  a  pas- 
senger and  collects  her  fare  to  a  particular  station,  with  knowledge 
on  the  part  of  the  conductor  that  she  intends  and  desires  to  leave 
the  train  at  that  station,  is  charged  by  law  with  the  dqty  of  stop- 
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ping  the  train  at  the  station  and  affording  her  an  opportunity  to 
get  off;  and  failure  to  perform  such  duty  is  not  only  a  breach  of 
contract,  but  a  tort,  and  an  action  for  the  tort  is  maintainable. 
Aprils?,  1892.    By  two  Justices. 

Railroad  corporations.  Carrier.  Judicial  notice. 
Passengers.  Before  Judge  Van  Epps.  City  court  of 
Atlanta.     September  term,  1891. 

The  court  below  sustained  a  general  demurrer  to  the 
declaration  of  Mary  Caldwell  against  the  railroad  com- 
pany, and  the  plaintiff  excepted. 

The  declaration  averred  that  the  Richmond  &  Dan- 
ville Railroad  Company,  at  the  time  in  question,  was 
operating  and  controlling  the  Georgia  Pacific  railway, 
and  was  responsible  for  the  injuiy  to  her.  On  Septem- 
ber 14,  1889,  she  took  passage  on  defendant's  regular 
accommodation  train  in  Atlanta  to  go  to  Mayner's 
crossing,  a  point  or  flag-station  on  the  Georgia  Pacific 
railway,  about  eight  miles  from  Atlanta.  This  train 
left  Atlanta  about  six  o'clock  p.  m.  each  day,  and,  be- 
sides the  regular  stations,  stopped  at  all  flag-stations, 
or  other  points  where  the  passengers  might  wish  to 
get  on  or  off.  Plaintiff  was  compelled  to  be  at  May- 
ner's  crossing  that  night,  as  she  had  agreed  to  deliver 
certain  goods  and  clothing  to  a  party  there  at  that 
time.  She  had  bought  no  ticket.  While  still  within 
the  limits  of  the  city  the  conductor  of  the  train  asked 
for  her  fare  and  where  she  was  going,  to  which  she 
answered  that  she  was  going  to  Mayner's  station  or 
Mayner's  crossing,  and  asked  the  amount  of  fare  to 
that  place.  The  conductor  told  her  it  was  twenty 
cents,  which  she  paid,  and  he  passed  on.  But  when 
the  train  reached  Mayner's  crossing  the  conductor 
failed  and  refused  to  cause  it  to  slow  up,  or  stop,  so  as 
to  give  her  an  opportunity  to  alight.  Upon  her  com- 
plaining to  him,  he  told  her  the  train  did  not  stop  at 
said  crossing.     She  was  carried  about  a  mile  further  to 
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another  small  station  and  there  got  off,  amd  with  her 
heavy  bundle  walked  back  to  Mayner's  crossing.  It 
was  very  dark ;  she  was  utterly  unacquainted  with  the 
country,  and  was  compelled  to  follow  the  railroad  track 
to  find  her  way.  She  was  obliged  to  cross  two  trestles, 
at  great  danger  to  life  and  limb,  and  also  to  pass 
through  long  cuts,  where  if  she  had  been  met  or  over- 
taken by  a  train  she  could  hardly  have  escaped  death. 
At  a  particularly  lonely  point  she  was  met  by  a  tramp 
who  accosted  her,  and  from  whom  she  escaped  only 
by  telling  him  a  large  party  were  a  short  distance  be- 
hind. By  reason  of  which  facts,  all  and  singular,  she 
was  greatly  frightened  and  terrifiid,  and  suffered  much 
both  in  mind  and  body.  She  has  never  received  back 
from  defendant  the  twenty  cents  paid  by  her  as  fare. 
She  boarded  the  train  in  good  faith  that  it  was  bound 
to  stop  at  Mayner's  crossing,  and  the  failure  of  defend- 
ant's agent  so  to  stop  it  and  permit  her  to  get  off 
was  willful  and  unlawful  neglect  of  duty.  She  charges 
that  the  facts  above  set  forth  constitute  aggravating 
circumstances,  both  in  the  act  and  the  intent.  She 
sues  for  the  money  paid  by  her  as  fare,  for  compensa- 
tion for  her  pain  and  suffering,  and  for  punitive  dam- 
ages, laying  her  damages  at  $1,000,  the  same  to  include 
all  actual,  general  and  nominal  damages  suffered. 

The  demurrer  was  on  the  ground  that  the  declara- 
tion showed  only  a  breach  of  contract  on  the  part  of 
defendant,  and  that  therefore  only  actual  or  nominal 
damages  could  be  claimed  or  recovered,  whereas  the 
declaration  claimed  general  and  punitive  damages  as 
well.  Plaintiff  insisted  that  the  action  was  for  a  tort, 
the  right  on  the  contract  being  waived.  After  argu- 
ment, the  court  asked  plaintift^'s  counsel  to  state  in  his 
place  whether  he  considered  his  declaration  to  make  a 
case  of  tort  and  desired  to  stand  on  it  as  such,  waiv- 
ing all  right  he  might  have  to  recover  nominal  dam- 
ages  under   it  as   an  action    for   breach   of  contract. 
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Counsel  for  plaintiff  did  so  state  and  elect ;  and  there- 
upon the  court  sustained  the  demurrer  and  dismissed 
the  case. 

Blalock  &  BiRNEY,  for  plaintiff. 
Jackson  &  Jackson,  for  defendant. 

Lumpkin,  Justice. 

1.  The  declaration  fails  to  allege  distinctly,  as  it 
should  do,  either  that  defendant,  as  lessee,  or  the  Georgia 
Pacific  Railway  Co.,  whose  railroad  and  franchises  are 
operated  and  controlled  by  defendant,  is  a  common  car- 
rier of  passengers;  but  notwithstanding  this  omission, 
the  declaration  may  be  upheld.  The  Georgia  Pacific 
Railway  Co.  is  a  corporation  created  by  the  legislature 
of  this  State,  having  authority  under  its  charter  to  take 
private  property  for  public  use,  and  it  is,  by  virtue 
of  this  charter,  a  common  carrier,  authorized  as  such 
to  transport  freight  and  passengers.  Of  these  facts  the 
court  may  take  judicial  cognizance,  and  this  being  true, 
the  declaration  sufficiently  alleges  that  this  corporation 
is  a  common  carrier.  The  defendant,  as  lessee,  using 
the  franchises  of  the  lessor  company,  and  by  virtue 
thereof  engaging  in  the  business  of  carrying  passengers, 
may  he  treated  as  a  common  carrier  and  made  liable  as 
such.  It  would  be  better,  however,  to  allege  plainly  all 
such  important  facts,  and  relieve  the  parties  and  the 
courts  of  the  time  and  labor  which  must  be  spent  in 
disposing  of  questions  arising  from  a  failure  so  to  do. 

2.  A  railroad  conductor  should  not  collect  and  accept 
from  a  passenger  her  fare  to  a  particular  station,  know- 
ing she  intends  and  desires  to  get  off  there,  unless  he 
expects  to  stop  the  train  at  that  station  and  allow  her 
to  alight.  In  this  case,  the  plaintiff  paid  her  fare  while 
the  train  was  still  within  the  corporate  limits  of  Atlanta, 
and  distinctly  informed  the  conductor  where  she  wished 
to  leave  the  train.     It  was  his  duty,  if  he  did  not  intend 
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to  stop  there,  to  tell  her  so,  decline  to  take  her  money, 
stop  the  train  at  once,  and  allow  her  to  get  off  in  the 
city.  By  accepting  the  fare  under  the  circumstances 
stated,  he  became  charged  with  the  duty  of  stopping  at 
her  station  and  affording  her  an  opportunity  to  get  off. 
He  certainly  had  no  right  to  carry  her  beyond  this  sta- 
tion to  another  place.  A  breach  of  a  contract  made  by 
a  common  carrier  with  one  of  its  passengers  is  a  breach 
of  its  public  duty  for  which  it  is  liable  in  tort.  In  sup- 
port of  above  rulings,  see  Chattanooga,  Rome  ^  Columbus 
R.  Co.  V.  Lyon,  this  term,  89  Ga.  16,  15  S.  E.  Rep.  24. 

Judgment  reversed. 


The  Richmond  &  Danville  Railroad  Co.  v.  Jeppbrson. 

A  colored  passenger  upon  a  railway  train  is  entitled  to  the  same  pro- 
tection against  drunken  and  violent  men  seeking  to  molest,  out- 
rage and  humiliate  him  as  a  white  passenger.  This  protection 
must  be  afforded  by  the  conductor  to  the  extent  of  all  the  power 
with  which  he  is  clothed  by  the  company  or  by  the  law,  and  his 
failure  to  afford  it,  when  he  has  knowlege  that  there  is  occasion 
for  his  interference,  will  subject  the  company  to  liability  in  dam- 
ages.   A  verdict  for  $1,000.00  in  this  case  was  not  excessive. 

May  2,  1892.  Gobeb,  Judge,  presiding,  by  consent  of  parties,  in  place  of 
SncKONS,  J. ,  absent  from  providential  cause. 

Railroad  passenger.  Police  power  of  conductor. 
Damages.  Before  Judge  Van  Epps.  City  court  of 
Atlanta.     September  term,  1891. 

The  plaintiff*  sued  the  railroad  company  for  damages, 
and  obtained  a  verdict  for  $1,000.  The  defendant  moved 
for  a  now  trial,  and  the  motion  was  overruled.  The 
grounds  of  the  motion  were,  that  the  verdict  was  con- 
trary to  evidence,  without  evidence  to  support  it,  de- 
cidedly and  strongly  against  the  weight  of  evidence, 
showing  undue  bias  and  prejudice  against  the  defendant, 
and  for  a  grossly  excessive  amount ;  and  that  the  court 
erred  in  charging  the  jury  as  to  the  police  powers  of  the 
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conductor  of  the  train,  it  being  alleged  that  defendant 
would  not  be  liable  in  damages  nor  negligent  in  fact 
while  the  conductor  was  acting  in  the  duties  of  a  police 
.  officer,  and  that  this  charge  misled  the  jury  by  causing 
them  to  think  this  police  provision  added  to  the  measure 
of  defendant's  duty  to  passengers,  and  thereby  aug- 
mented the  damages  found. 

The  plaintiff  had  two  witnesses  besides  himself,  as  to 
the  occurrences  on  the  train  which  formed  the  basis  of 
the  suit.  Prom  their  testimony  it  appears  that  the 
plaintiff,  a  colored  man,  bought  his  ticket  and  entered 
the  coach  in  which  colored  people  travelled ;  that  the 
conductor  came  through  and  took  up  his  ticket  with  the 
others ;  and  that  after  the  train  had  run  some  miles,  two 
white  men  entered  the  coach  in  a  state  of  drunkenness, 
using  foul  and  profane  language.  They  approached 
the  plaintiff  and  Cary,  another  negro  sitting  near  him, 
and  began  to  tyrannize  over  them  in  various  ways,  curs- 
ing them,  punching  them  with  the  muzzle  of  a  pistol, 
threatening  to  shoot  them  and  to  throw  them  from  the 
train,  and  subjecting  them  to  repeated  insults  and  abuse. 
Finding  that  Cary  was  a  preacher,  they  compelled  him 
to  sing  religious  songs,  and  during  the  whole  proceeding 
(lasting  for  nearly  half  an  hour)  they  engaged  in  loud 
talking,  oaths,  threats  and  general  turbulence.  The 
conductor  passed  through  the  car  two  or  three  times  and 
saw  what  was  going  on,  but  made  no  effort  to  arrest  the 
disturbance,  and  although  he  was  appealed  to  by  Cary, 
he  merely  winked  and  failed  to  interfere.  The  assaults 
were  unprovoked,  and  were  not  resisted.  The  aggres- 
sors soon  afterwards  left  the  train  at  a  station. 

The  witnesses  for  the  defendant  were  the  conductor 
and  flagman  of  the  train  They  denied  having  noticed 
that  the  white  men  were  very  disorderly,  or  having 
seen  the  pistol,  or  having  heard  any  threats.  The 
oonluctor  testified  that  as  he  passed  through  the  coach, 
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Gary  told  him  that  some  men  were  trying  to  run  over 
them  in  there,  and  witness  replied  that  he  would  see 
they  were  not  hurt;  that  as  soon  as  he  took  up  the 
tickets  he  returned  and  got  the  white  men  to  the  back 
of  the  car  where  he  talked  to  them  to  keep  them  away 
from  the  negroes;  that  they  were  laughing  and  joking, 
and  seemed  to  be  all  in  fun;  and  that  while  they  seemed 
to  be  very  familiar  with  the  negroes,  he  did  not  think 
they  were  doing  any  harm.  He  had  sufficient  force  on 
the  train  to  have  ejected  them  had  it  been  necessary. 
They  first  entered  the  ladies'  coach,  and  started  to  drink 
liquor  there,  but  he  would  not  allow  it,  and  had  them 
to  go  into  the  smoking-car  where  the  negroes  were.  He 
was  on  his  guard,  and  intended  to  stop  them  if  they 
reached  beyond  the  limit  into  disorder.  It  is  very  often 
the  case  they  go  on  that  way,  etc. 

Jackson  &  Jackson,  for  plaintiff  in  error. 

Thomas  &  Strickland  and  Alexander  &  Lambdin, 
contra. 

GoBER,  Judge. 

The  official  report  sets  forth  the  facts.  The  plaintiff 
in  error  complains  that  the  verdict  is  contrary  to  law  and 
contrary  to  evidence ;  complaint  is  made,  further,  that 
the  court  erred  in  giving  in  charge  to  the  jury  the  fol- 
lowing :  "  To  this  end,  our  law  invests  conductors  of 
passenger-trains  with  all  the  powers,  duties  and  respon- 
sibilities of  police  officers  while  on  duty  on  trains. 
When  a  person  is  guilty  of  disorderly  conduct,  or  uses 
any  obscene,  profane  or  vulgar  language  in  passenger- 
trains,  the  conductor  may  stop  the  train  at  the  place 
where  the  offence  is  committed,  or  at  the  next  stopping 
place  of  said  train,  and  eject  such  passenger,  and  the 
conductor  may  command  the  assistance  of  the  employees 
of  the  company  and  of  the  passengers  on  the  train  to  as- 
sist in  such  removal,  or  the  conductor  may  detain  a  disor- 
derly passenger  and  deliver  him  over  to  the  authorities." 
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The  plaintiff,  a  colored  man,  was  a  passenger  on  de- 
fendant's railroad  train  frono  Atlanta  to  Athens ;  he  had 
paid  full  fare  for  a  ticket,  and  was  in  his  proper  place ; 
he  had  complied  with  all  the  obligations  put  upon  him 
by  the  law  to  entitle  him  to  be  carried  to  his  destination 
by  this  defendant.  Upon  it  was  the  duty  of  carrying 
him  with  extraordinary  diligence  on  behalf  of  itself  and 
agents,  to  protect  his  life  and  person,  though  not  liable 
for  injuries  to  the  person  after  having  used  such  dili- 
gence. During  the  course  of  his  journey,  the  plaintiff 
was  insulted,  assaulted  and  beaten;  he  was  cursed  and 
abused  by  two  drunken  passengers.  The  conductor  was 
appealed  to,  and  refused  to  interfere ;  the  plaintiff  was 
made  to  dance  and  sing;  he  was  subjected  to  many  in- 
dignities. 

Under  the  facts,  the  question  presented  is  a  new  one 
in  this  State.  Prom  Hutchinson  on  Carriers,  §595,  we 
have:  "The  passenger  is  entitled  to  not  only  every* 
precaution  which  can  be  used  for  his  personal  safety  by 
the  carrier,  but  also  to  respectful  treatment  from  him 
and  his  servants.  Prom  the  moment  the  relation  com- 
mences, as  has  been  seen,  the  passenger  is  in  a  great 
measure  under  the  protection  of 'the  carrier,  even  from 
the  violent  conduct  of  other  passengers  or  of  strangers 
who  may  be  temporarily  upon  his  conveyance."  Sequent 
is  §596  :  "  The  carrier's  obligation  is  to  carry  his  passen- 
ger safely  and  properly,  and  to  treat  him  respectfully ; 
and  if  he  intrusts  the  performance  of  this  duty  to  his  ser- 
vants, the  law  holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust.  The  law  now  seems  to  be 
well  settled  that  the  carrier  is  obliged  to  protect  his  pas- 
senger from  violence  and  insult,  from  whatever  source 
arising.  He  is  not  regarded  as  an  insurer  of  his  passen- 
ger's safety  against  every  possible  source  of  danger  ;  but 
he  is  bound  to  use  all  such  reasonable  precautions  as 
human  judgment  and  foresight  are  capable  of,  to  make 
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his  passenger's  journey  safe  and  comfortable.  He  must 
not  only  protect  his  passenger  against  the  violence  and 
insults  of  strangers  and  co-passengers,  but  a  fortiori 
against  the  violence  and  insults  of  his  own  servants." 

These  men,  whose  acts  are  set  forth  in  this  record, 
amused  themselves  by  tormenting  and  insulting  this 
plaintiff.  It  seems  that  the  conductor,  signalling  with  a 
wink,  was  willing  that  it  should  go  on;  the  defendant 
company,  through  this  representative,  forgot,  for  the 
time,  that  it  had  this  plaintiff's  money  in  its  coffers  and 
was  under  contract  and  obligation  to  carry  him  safely 
and  comfortably.  This  conductor  placed  his  passenger 
at  the  mercy  of  these  drunken  brutes,  for  their  distrac- 
tion and  occupation.  It  would  be  strange,  indeed,  if 
there  were  no  law  to  extend  protection  to  passengers 
under  such  circumstances ;  it  would  follow  that  the  good 
and  pure  women  of  this  State  have  no  protection  on 
railroad  trains  beyond  what  it  suits  conductors  to  give 
them,  and  that  they  are  subject  to  the  insults  of  any 
beast  whose  liquor  and  lust  combine  for  an  assault. 
There  are  few  conductors  who  would  see  a  passenger 
mistreated ;  the  law  says  no  conductor  shall  permit  it. 
The  postulate  of  the  plaintiff  in  error  demands  too  much. 

This  verdict  is  not  contrary  to  the  law  and  the  evi- 
dence. There  was  no  error  in  giving  in  charge  to  the 
jury  the  law  in  reference  to  the  police  powers  of  conduc- 
tors. The  statute  gives  to  conductors  this  power,  and, 
when  it  is  necessary,  it  is  incumbent  upon  them  to  make 
a  reasonable  use  of  it.  As  to  the  other  points,  no  error 
appears.  Judgment  affirmed. 


The  Georgia  Pacific  Railway  Company  v.  Hudson. 

The  evidence  warranted  the  verdict,  and  the  damages  found  were  not 
excessive. 

May  2,  1892.    Gobbr,  Jud^,  pratidiog.  by  consent  of  parties,  in  place  of 
Simmons,  J.,  absent  from  proridential  cause. 
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Railroads.  Damages.  Negligence.  Before  Judge 
Van  Epps.  City  court  of  Atlanta.  September  term, 
1891. 

The  plaintiff  recovered  a  verdict  against  the  railway 
company  for  $6,000  damages.  The  defendant  moved 
for  a  new  trial,  on  the  grounds  that  the  verdict  was  con- 
trary to  law  and  evidence,  and  was  excessive.  The 
motion  was  overruled.  The  testimony  as  to  the  circum- 
stances of  the  injury,  being  substantially  similar  to  that 
set  out  in  the  former  report  of  this  case  (85  Ga,  208), 
need  not  be  repeated  here.  No  evidence  was  introduced 
by  the  defendant.  It  appeared  for  the  plaintiff  that  he 
was  about  twenty-one  years  of  age  when  the  injury  hap- 
pened, and  was  earning  about  $45  a  month.  His  fall 
from  the  car  was  tifty-two  feet,  the  train  being  on  a 
trestle.  He  was  unconscious  for  several  days,  was  con- 
fined to  bed  over  a  month,  walked  with  crutches  for  a 
long  time,  and  suffered  great  pain  in  his  back  and  hip. 
His  hearing  and  eyesight  were  impaired;  he  became 
generally  debilitated,  and  his  nervous  condition  was 
rendered  bad  ;  his  capacity  to  labor  was  reduced  more 
than  half;  and  the  effects  of  his  injuries  ai^e  likely  to  be 
permanent. 

Jackson  &  Jackson,  for  plaintiff  in  error. 

Hoke  &  Burton  Smith  and  J.  R.  Whitkside,  contra. 

GoBER,  Judge. 

This  case  was  before  this  court  at  the  March  term, 
1890,  and  was  reported  in  the  85th  Ga.  p.  208.  The 
case  was  brought  here  by  plaintiff  upon  a  nonsuit  be- 
low. The  case  was  reversed  and  sent  back  for  trial 
before  a  jury.  The  main  point  decided  is  set  forth  in 
the  head-note  of  the  former  decision  :  Whether  or  not 
a  train  flagman  who  was  injured  while  giving  signals 
to  the  engineer,  was  in  the'line  of  his  duty  or  was  as- 
suming to  act  for  the  conductor,  and  whether  or  not  he 
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was  guilty  of  contributory  negligence,  were  questions 
for  the  jury. 

The  facts  upon  the  second  trial  did  not  vary  materially 
from  those  on  the  former  trial.  This  case  was  one  for 
the  jury.  They  found  a  verdict  for  the  plaintiff*.  No 
error  appears.  The  head-note  sufficiently  sets  forth  the 
opinion  of  this  court.  The  judgment  is  affirmed. 


89  660  The  Richmond  &  Danville  Railroad  Co.  v.  Johnston. 

hlU  574 
8»    560 

ill   i«4  '^®  evidence  warranted  a  finding  for  the  plaintiff;  and  as  the  stat- 

89  560  u^  ^^3  ^^^  measure  of  damages  at  the  full  value  of  the  life,  the 

124  064  verdict  was  not  excessive  in  amount. 

May  2,  1892.  Gobbr,  Judge,  prwJding,  by  ooBMOt  of  partiee,  in  place  of 
Simmons,  J.,  abeent  from  providential  cause. 

Railroads.  Damages.  Negligence.  Before  Judge 
Van  Epps.  City  court  of  Atlanta.  September  term, 
1891. 

Mrs.  Johnston  sued  the  Richmond  &  Danville  com- 
pany, controlling  and  operating  under  lease  the  Georgia 
Pacific  railway,  for  the  homicide  of  her  minor  son. 
She  obtained  a  verdict  for  $5,000.  Defendant  moved 
for  a  new  trial,  and  the  motion  was  overruled.  The 
grounds  of  the  motion  were,  that  the  verdict  was  exces- 
sive and  showed  undue  bias  and  prejudice  against  de- 
fendant, was  against  the  weight  of  the  evidence  and 
without  evidence  to  support  it,  and  was  contrary  to  the 
principles  of  justice  and  equity. 

The  evidence  for  plaintiff  was  to  this  effect :  Rufus 
Johnston,  her  minor  son,  was  killed  by  a  train  of  de- 
fendant, about  10  o'clock  in  the  morning,  at  a  public 
crossing  known  as  Bellwood  crossing,  which  is  about 
fifty  yards  beyond  the  city  limits  of  Atlanta,  and  is  much 
used.  Rufus  Johnston  approached  the  crossing  driving 
mules  attached  to  a  wagon.  He  waited  for  a  train  of 
the  Western  &  Atlantic  railroad,  which  was  coming  to- 
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wards  the  city,  to  pass.  When  it  passed  he  started 
across.  As  he  drove  across  the  W.  &  A.  track  he  looked 
towards  a  switch-engine  below  the  crossing,  and  the 
train  of  defendant,  coming  around  a  curve  from  the  di- 
rection of  the  city,  struck  the  wagon  and  killed  him. 
He  was  then  upon  the  track  of  the  Georgia  Pacific  rail- 
way. Defendant's  train  was  running  backwards  from 
18  to  30  miles  an  hour,  the  engine  and  tender  being  at 
the  end  of  the  train  nearest  to  Johnston.  No  signal 
was  given,  except  the  blowing  of  the  engine  whistle  at 
about  400  yards  from  the  crossing.  A  curve  in  the 
track  prevented  the  train  being  seen  from  the  crossing 
at  the  point  where  this  signal  was  given.  The  train 
did  not  check  and  keep  checking  speed  before  reaching 
the  crossing,  but  increased  the  speed.  It  was  possible 
to  see  from  the  crossing  for  160  or  200  yards  in  the  di^ 
rection  the  train  was  approaching.  If,  when  Johnston 
started  across,  he  had  looked  in  that  direction,  he  could 
probably  have  seen  the  train  in  time  to  have  stopped. 
He  was  driving  a  wagon  with  a  sand  bed  on  it,  and  the 
noise  of  his  wagon,  and  his  attention  being  drawn  to 
the  other  engine  mentioned,  probably  prevented  his 
hearing  the  approach  of  the  train  which  killed  him, 
until  just  before  he  was  struck.  He  was  driving  slowly 
as  he  approached  the  first  track  to  where  he  stopped 
to  permit  the  W.  &  Al.  train  to  pass.  He  was  eighteen 
years  old,  a  healthy,  sober,  good  boy.  Plaintiff  has  a 
husband  and  another  son,  an  adult,  who  has  to  work 
for  himself,  and  boards  at  plaintiff's  house.  Her  hus- 
band assists  in  her  support;  he  is  55  years  old.  Plain- 
tiff is  about  53,  and  lives  on  a  small  farm  which  she 
owns.  Her  oldest  son  does  not  contribute  to  her  sup- 
port. Her  son  who  was  killed  did.  She  depended  oh 
his  labor.  If  he  made  $1.50  he  gave  it  to  her,  and 
when  he  was  not  driving  the  wagon  he  was  at  home 
working.     He  was  her  support.     He   had  no   regular 
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employment,  but  worked  every  day.  At  the  time  he 
was  killed  he  made  $3.00  a  day  driving  the  sand  wagon 
and  mules,  which  money  was  plaintift^'s.  She  did  not 
know  exactly  how  much  were  his  average  earnings  per 
day,  but  reckoned  about  $1.25  or  $1.50.  She  is  not 
able  to  work,  but  does  all  she  can. 

For  the  defendant,  from  the  evidence  of  the  conduc- 
tor and  engineer  of  the  train  in  question,  the  follow- 
ing appears:  Four  hundred  yards  from  the  crossing 
the  crossing  signal  wa«  given  by  blowing  the  whistle. 
The  conductor  was  on  the  engine.  The  engineer  shut 
off  steam,  and  the  train  moved  along  at  the  rate  of  6 
or  8  miles  an  hour  until  a  point  was  reached  from  which 
the  crossing  could  be  seen,  which  was  between  100  and 
200  yards  from  the  crossing.  The  fireman  was  looking 
out,  and  there  is  no  trouble  to  see  the  track  over 
the  front  of  the  tender  when  one  is  standing  up. 
When  the  engine  came  in  sight  of  the  crossing  no 
one  was  there,  and  the  speed  was  increased  to  a 
rate  of  12  to  18  miles  an  hour.  Rufus  Johnston  was 
not  seen  by  the  engineer  or  conductor  until  the  engine 
approached  to  about  the  city  limits  board,  from  60  to 
100  feet  from  the  crossing.  A  high  fence  kept  them 
from  seeing  him  before.  There  is  room  enough  between 
the  Georgia  Pacific  track  and  the  corner  of  the  fence, 
for  a  wagon  to  have  stopped.  When  they  first  saw 
him  he  drove  right  out  from  behind  the  fence,  and  the 
mules  were  trotting.  He  was  not  looking  towards  this 
train.  The  crossing  5s  a  public  one  and  largely  used. 
The  high  fence  had  been  there  for  some  months,  and 
the  conductor  knew  it  was  there.  He  testified  :  Just 
at  the  time  Johnston  came  out  from  behind  th§  fence  I 
was  looking;  the  fireman  holloed  at  the  same  time, 
"  Look  out  for  the  mules.''  Johnston  was  a  little  closer 
to  the  crossing  than  we  were.     We  had  no  time  to  stop. 


Digitized  by  VjOOQ IC 


Reports.]  March  Term,  1892.  568 

We  did  not  see  him  in  time  to  stop.  By  the  time  we 
saw  him  the  engine  hit  him.  Wo  could  have  stopped 
easily  if  we  had  seen  him  when  we  came  in  sight.  Did 
not  check  the  train  at  all  in  approaching  the  crossing, 
after  we  saw  it  was  clear.  It  was  about  the  city  limits 
before  we  saw  him.  I  was  talking  to  the  engineer  at 
the  time,  who  was  facing  the  engine  backing,  was 
standing  with  his  hand  on  the  throttle,  and  I  was  stand- 
ing looking  in  his  direction.  The  fireman  holloed, 
"Look  out  for  the  mules";  we  looked  around,  and 
about  the  time  we  saw  him  we  struck  him.  The  en- 
gine had  an  air-brake.  If  every  effort  were  made  to 
stop,  the  train  could  not  have  been  stopped  at  that  point 
under  100  yards.  The  train  was  beyond  the  crossing 
between  100  and  150  yards  when  stopped.  It  was  not 
improper  for  witness  to  be  on  the  engine. — The  engineer 
testified:  We  got  in  about  150  or  175  or  100  feet  of 
the  crossing,  and  I  saw  a  team  come  driving  from  be- 
hind the  high  fence  and  dash  right  up  on  the  track  in 
front  of  me,  and  did  not  give  me  any  show  to  check  up 
before  I  hit  him.  The  team  was  going  in  a  fast  trot, 
nearly  as  fast  as  the  train.  He  could  have  stopped 
very  easily  if  his  mules  were  walking.  That  high  fence 
prevented  his  seeing  us,  but  after  he  drove  out  from  be- 
hind the  fence,  nothing  at  all  to  prevent.  He  was  look- 
ing straight  ahead  of  his  team.  The  train  had  been 
ordered  to  go  to  Howell's  and  had  about  fifteen  min- 
utes to  run  two  miles  in,  I  think ;  it  has  been  so  long 
ago  I  have  forgotten  what  time  we  had.  Were  run- 
ning about  12  miles  an  hour  when  we  struck  the  cross- 
ing, and  at  that  rate  of  speed  could  have  stopped  in 
a  little  over  225  or  300  feet ;  at  20  miles  an  hour  could 
have  stopped  in  between  300  and  400  feet;  and  at  25 
miles  an  hour  in  500  feet.  Johnston  went  45  feet  by  the 
time  the  engine  went  60  or  75  feet.  He  was  going  nearly 
as  fast  as  the  mules  could  trot.     Do  not  know  whether 
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they  were  loping  or  not.  It  was  down  hill  there.  No 
hill  from  the  corner  of  the  fence  down  there.  It  is  not 
true  that  I  was  talking  to  the  conductor  as  we  passed 
by  that  city  limit  post,  facing  each  other;  were  talk- 
ing at  the  whistle  post,  but  do  not  think  we  were  down 
there  at  the  crossing  at  all ;  were  not  talking  when  the 
lireman  said,  "Look  out  for  the  mules";  and  it  was 
then  that  I  saw  him  60  or  75  feet ;  saw  him  about  the 
time  the  fireman  did.  Do  not  remember  whether  we 
were  talking  at  that  identical  time  or  not. — The  fireman 
testified  that  the  conductor  kept  blowing  the  whistle 
until  he  struck  the  crossing;  that  he  must  have  blown 
it  twenty  times,  quite  a  number  of  times;  that  he  kept 
blowing  until  after  he  had  passed  the  crossing ;  that 
witness  commenced  ringing  the  bell  when  the  conduc- 
tor commenced  blowing  the  whistle,  and  rang  it  until 
he  got  to  the  other  side  of  the  crossing;  but  it  was  ad- 
mitted by  defendant  that  the  only  signal  that  was  given 
was  given  at  the  blow-post  as  above  stated. — One  of  the 
train-hands  testified:  When  I  first  saw  the  man  I 
got  up  and  stayed  by  my  brake,  and  about  that  time  I 
felt  the  movement  of  the  engine  and  "throw  her  ahead," 
and  about  that  time  my  partner  put  on  his  brake ;  and 
if  he  had  been  driving  slow  he  could  have  jumped  off, 
I  mean  the  driver.  I  was  on  top,  was  putting  on  a 
hand-brake ;  before  the  brakes  would  work  they  struck 
him.  He  was  trotting.  There  were  three  box-cars  in 
the  train.  After  we  passed  the  city  limits  the  speed  was 
increased  a  little,  from  6  or  8  to  10  or  12  miles  an  hour. 
The  other  brakeman  was  on  the  second  car  from  the 
engine,  and  was  putting  on  brakes  too.  Started  to  put 
on  the  brakes  about  75  or  80  yards  from  the  crossing, 
I  suppose.  In  addition  to  the  air-brakes  on  the  engine, 
we  had  a  haud-brake  which  we  put  on  the  cars,  three 
of  them.  I  felt  the  motion  of  the  shut  off  about  75  or 
80  yards  from  the  crossing,  and  began  to  wind  up  hand- 
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brakes,  as  did  other  man. — Another  witness  testified : 
Johnston  was  driving  at  a  slow  trot  over  the  crossing. 
When  I  saw  him  he  had  crossed  over  the  W.  &  A.  track ; 
the  next  track  was  the  Georgia  Pacific ;  and  witness 
holloed  at  him,  but  he  paid  no  attention.  He  was  look- 
ing right  across  the  crossing.  I  suppose  the  noise  of 
the  engine  or  something  kept  him  from  hearing  me. 
I  looked  around,  and  the  Georgia  Pacific  engine  was 
coming  down  the  line  at  the  rate  of  15  or  20  miles  an 
hour.  I  did  not  hear  any  bell.  If  Johnston  had  looked 
up  the  track  it  would  not  have  done  any  good  at  that 
time.  After  he  had  struck  the  W.  &.  A.  track,  if  he 
had  looked  up  and  down,  may  be  he  would  have  stopped. 
If  he  had  looked  up  on  the  W.  &  A.  track,  whether  he 
could  have  seen  the  train  coming  and  could  have 
stopped  I  do  not  know.  He  was  in  a  slow  trot  when 
he  struck  the  crossing,  but  when  the  train  hit  him,  I 
could  not  see  whether  he  was  trotting  or  not.  The 
reason  he  did  not  hear  me  was  the  noise  of  his  wagon. 
Another  witness  testified:  I  saw  the  wagon  coming 
across  the  track,  then  looked  up  the  road  and  saw  the 
engine  coming,  and  made  a  motion  and  holloed  to  John- 
ston to  stop,  but  he  did  not  seem  to  hear  or  did  not  pay 
any  attention.  He  was  on  the  first  track  when  I  hol- 
loed. I  heard  the  whistle  blow  before  I  saw  the  en- 
gine. It  appeared  to  me  like  Johnston  was  looking  in 
my  direction,  but  I  could  not  say  whether  he  was  or  not. 
I  was  right  below  the  crossing.  The  train  was  running 
about  25  miles  an  hour;  could  not  say  positively;  first 
opinion  was  from  10  to  15  miles  an  hour,  and  I  said 
that,  I  believe,  at  the  coroner's  jury.  The  mules  were 
walking  when  I  first  saw  tliem,  and  were  about  15  feet 
from  the  place  where  they  were  struck ;  the  engine  was 
then  just  coming  around  the  curve,  about  200  yards 
away.  Another  witness  testified  that  he  had  made 
some  measurements  at  the  point  in  question  ;  that  from 
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the  corner  of  the  fence  to  the  track  on  which  Johnston 
was  killed  was  53  feet  and  3  inches,  to  the  first  track 
of  the  W.  &  A.  18  feet  and  8  inches,  and  to  the  second 
track  of  the  W.  &  A.  34  feet  and  8  inches ;  that  a  man 
after  coming  out  from  behind  the  fence  could  see  up  the 
track  150  yards,  and  the  engineer  could  have  seen  the 
team  as  it  came  from  behind  the  fence  140  yards ;  could 
have  seen  eomething  on  tbe  crossing  150  yards  before 
he  hit  it. 

Jackson  &  Jackson,  for  plaintiff  in  error. 
C.  T.  Ladson,  contra. 

GoBER,  Judge. 

The  mother,  the  plaintiff  below,  brought  suit  for  the 
death  of  her  minor  son.  She  alleges  that  he  was  killed 
by  defendant's  railroad  train  at  a  crossing  near  the  city 
limits  of  Atlanta.  The  facts  are  set  forth  in  the  official 
report.  She  had  a  verdict  below,  and  the  defendant,  on 
the  refusal  of  a  new  trial,  brings  the  case  here. 

It  is  not  insisted  from  this  evidence  that  the  defendant 
below  complied  with  the  law.  The  train  was  run  across 
the  crossing  at  the  rate  of  from  twenty  to  thirty  miles 
an  hour,  with  the  engine  pushing  some  freight-cars  in 
front.  For  the  plaintiff's  right  to  recover  upon  the 
facts  presented,  see  24  Ga.  79;  65  Ga.  120;  85  Ga.  525. 

It  is  insisted  that  the  verdict  is  contrary  to  law  under 
the  ruling  in  the  Clay  case,  84  Ga,  345.  Since  that  case, 
the  act  of  1887  has  been  considered  by  this  court  in  86 
Ga.  236.  Measured  by  the  rule  there  laid  down,  the 
mother,  under  the  evidence  in  the  record,  had  a  right  to 
recover,  and,  upon  this  point,  the  verdict  is  not  contrary 
to  law  and  the  evidence. 

Judge  Simmons,  in  85  Ga.  525,  says:  "The  evidence 
clearly  shows  that  the  defendant  was  negligent  in  run- 
ning its  cars  at  a  high  rate  of  speed  within  the  town  of 
LaGrange,  and  over  the  public  crossings,  and  in  not 
checking  the  speed  thereof  so  as  to  stop  in  time  should 
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any  person  or  thing  be  crossing  said  track  on  said  road." 
The  rule  there  laid  down  is,  that  the  only  defence  the 
company  could  make  in  such  case  was,  to  show  that  the 
injury  was  done  by  the  consent  of  the  injured  party,  or 
that  he  could  have  avoided  it  by  the  exercise  of  ordinary 
care,  or,  in  mitigation  of  damages,  that  he  contributed 
to  the  injury. 

Judge  Bleckley,  for  the  court^  says  in  79  Ga.  p.  51 : 
"Failure  of  the  injured  party  in  the  use  of  ordinary 
care,  by  untimely  stepping  upon  a  railroad  track  at  a 
public  crossing,  is  no  complete  bar  to  the  recovery  of 
damages,  unless,  by  the  use  of  ordinary  care,  the  conse- 
quences due  to  the  negligence  of  the  other  party  could 
have  been  avoided.  .  .  And  whether  they  could  or 
not  is  a  question  for  the  jury."  On  page  58,  same  case, 
he  says :  "  The  precise  thing  which  every  man  is  bound 
to  do  before  stepping  upon  a  railroad  track,  is  that  which 
every  prudent  man  would  do  under  similarcircumstances. 
If  prudent  men  would  look  and  listen,  so  must  every 
one  else,  or  take  the  consequences  so  far  as  the  conse- 
quences might  have  been  avoided  by  that  means.  The 
court  cannot  instruct  the  jury  what  a  prudent  man  would 
do,  for,  in  a  legal  contemplation,  the  jury  know  it  better 
than  the  court." 

We  conclude  that  this  case  was  a  question  for  the  jury. 
There  is  such  a  finding  as  the  jury  had  a  right  to  make 
from  the  evidence,  under  the  law.  There  is  no  meritori- 
ous complaint  of  any  error  of  law.  The  trial  judge  hav- 
ing approved  the  verdict,  the        Judgment  is  affirmed. 


The  Richmond  and  Danville  Railroad  Co.  v.  Allison. 

1.  The  city  court  of  Atlanta,  being  invested  by  statute  with  power 
over  both  civil  and  criminal  business  at  its  March  and  September 
terms,  was  not  deprived  of  its  jurisdiction  over  civil  business  at 
these  terms  by  a  subsequent  statute  withdrawing  all  criminal 
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jurisdiction.    Such  withdrawal  did  not  operate  by  implication  to 

abolish  these  terms  of  the  court. 
2«  There  was  no  error  in  the  charge  of  the  court  on  the  subject  of 

damages.    The  verdict  was  warranted  by  the  evidence,  and  was 

not  excessive  in  amount. 

May  2,  1802.  Qobbb,  Judge,  presiding,  by  consent  of  parties,  in  place  of 
SlMMCMS,  J.,  absent  trom  providential  cause. 

Damages.  New  trial.  Jurisdiction.  Before  Judge 
Van  Epps.  City  court  of  Atlanta.  September  term, 
1891. 

On  the  last  trial  of  this  case  the  jury  found  for  the 
plaintift*  $12,000  damages.  The  defendant's  motion  for 
a  new  trial  contains  the  following  grounds : 

That  the  September  term  of  the  city  court  had  been 
abolished  by  law  prior  to  the  trial,  and  on  September  17, 
the  time  of  the  trial,  was  in  session  without  authority  of 
law ;  and  therefore  the  juries  were  illegally  organized, 
and  no  verdict  could  be  returned  nor  legal  judgment 
rendered.  In  overruling  this  ground  the  judge  cites  the 
act  creating  the  criminal  court  of  Atlanta  (Acts  1890-91, 
vol.  2,  p.  935)  and  the  acts  of  1884-5,  p.  469,  holding 
that  the  act  of  1891  did  not  interfere  with  the  March 
and  September  terms  of  the  city  court  as  to  civil 
business. 

That  the  verdict  is  so  excessive  as  to  shock  the  moral 
sense  and  indicate  bias  and  prejudice,  and  is  con- 
trary to  that  portion  of  the  court's  charge  to  the  jury 
in  which  they  were  instructed  that  it  was  their  duty  to 
do  justice  and  not  enrich  the  plaintiff  at  the  expense  of 
the  defendant.  The  record  shows  that  the  plaintiff  was 
injured  by  the  overturning  of  the  car  in  which  he  was 
employed  as  a  postal  clerk,  down  an  embankment,  while 
the  defendant's  train  was  running  at  a  speed  of  twenty 
to  thirty  miles  an  hour.  He  was  about  twenty-one  years 
old,  and  was  earning  a  salary  of  11,150  a  year.  As  to 
the  extent  of  his  injuries,  there  was  evidence  that  his 
fall  produced  concussion  of  the  spine,  disorder  of  bowels 
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and  urinary  organs,  partial  paralysis,  shrinkage  of  one 
leg  about  an  inch,  more  than  twenty  pounds  loss  of 
weight,  weakness  of  nerves,  eyesight  and  hearing,  per- 
manent and  almost  total  disability  to  labor,  much  pain 
and  suffering,  etc.  He  was  confined  to  bed  for  four 
months,  and  afterwards  used  a  crutch  for  some  time. 

That  the  court  erred  in  charging,  on  the  subject  of 
damages  for  permanent  injuries,  as  follows:  "No  fixed 
rule  exists  for  estimating  this  sort  of  damage.  The 
plaintiff's  age,  expectation  of  life,  habits,  health,  strength, 
sex,  vocation,  the  rate  of  wages  earned  by  him  in  the 
past  by  his  labor,  his  present  and  probable  future  ability 
to  labor,  his  prospect  of  obtaining  steady  and  remuner- 
ative employment  in  the  future,  his  prospects,  if  any,  of 
increased  earnings  in  the  future, — these  circumstances, 
in  so  far  as  they  may  be  illustrated  by  the  evidence,  are 
all  circumstances  proper  to  be  taken  into  account."  The 
defendant  alleges  that  there  was  no  evidence  as  to 
"  prospects,  if  any,  of  increased  earnings  in  the  future," 
on  which  to  base  such  a  charge,  and  that  the  realization 
of  such  prospects  depends  upon  so  many  contingencies 
as  to  forbid  their  consideration  as  an  element  of  damage. 

Jackson  &  Jackson  and  Emmett  Womack,  for  plaintiff' 
in  error. 

Hoke  &  Burton  Smith  and  J.  R.  Whiteside,  contra. 

GoBER,  Judge. 

This  case  has  been  here  before.  See  86  Ga.  145. 
Upon  the  new  trial  the  plaintiff'  got  a  verdict  for  a  large 
amount.  To  the  refusal  of  a  new  trial  upon  the  general 
grounds,  the  defendant  below  brings  the  case  here. 
Upon  the  grounds  insisted  on,  the  right  and  power  of 
the  trial  judge  to  grant  a  new  trijil  is  based  upon  two 
sections  of  the  code,  one  of  which  is  as  follows :  "  §3713. 
In  any  case  when  the  verdict  of  a  jury  is  found  contrary 
to  evidence  and  the  principles  of  justice  and  equity,  the 
presiding  judge  may  grant  a  new  trial  before  another 
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jury.'*  This  section  speaks  for  itself;  it  furnishes  an 
exact  rule  by  which  a  verdict  is  to  be  measured ;  by  it  a 
verdict  is  either  right  or  wrong. 

No  section  of  the  code  has  been  considered  oftener 
than  section  3717  ;  concerning  it  much  has  been  said  and 
decided.  It  is  as  followj:  "  The  presiding  judge  may 
exercise  a  sound  discretion  in  granting  or  refusing  new 
trials  in  cases  where  the  verdict  may  be  decidedly  and 
strongly  against  the  weight  of  evidence,  although  there 
may  appear  to  be  some  slight  evidence  in  favor  qf  the 
finding."  Some  of  the  leading  ideaa  enunciated  by  this 
court  upon  this  section  are:  *'  The  discretion  of  the  trial 
judge  will  not  be  controlled  in  the  grant  or  refusal  of  sl 
new  trial,  unless  such  discretion  has  been  abused ;  dis- 
cretion in  refusing  a  new  trial  not  controlled,  though 
Supreme  Court  as  a  jury  would  have  found  a  difterent 
verdict ;  the  discretion  of  the  trial  judge  in  refusing  a. 
new  trial,  not  controlled  if  there  is  any  evidence  to  sus- 
tain the  verdict." 

"  A  motion  for  new  trial  on  the  ground  that  the  verdict 
is  strongly  and  decidedly  against  the  weight  of  the  evi- 
dence, is  addressed  to  the  sound  discretion  of  the  judge 
of  the  superior  court,  and  this  court  will  not  review  or 
control  his  discretion  in  refusing  a  new  trial,  if  there  is 
enough  evidence  to  support  the  verdict."     74  Ga.  407. 
Following,  upon  the  same  page,  we  have :  "  This  court 
has  no  discretion  to  grant  new  trials,  but  such  discretion 
is  vested  in  the  judges  of  the  superior  courts.     When 
there  is  no  evidence  to  sustain  the  verdict,  the  law  de* 
mands  a  new  trial,  and  this  court  will  declare  the  laW- 
But  if  there  is  any  evidence  to  sustain  the  verdict,  tb^ 
motion  for  new  trial  on  that  ground  is  addressed  to  tb^ 
discretion  of  the  court  below,  and  this  court  will  na* 
interfere." 

In  63  Ga,  85,  Judge  Bleckley,  in  speaking  of  the  cas^ 
then  under  consideration,  says :  "  The  evidence  is  no'^ 
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conclusive.  It  pushes  the  mind  into  that  great  pitfall 
called  doubt,  and  there  leaves  iL  The  jury  are  the  best 
doctors  of  doubt  tiult  we  tnow  of,  especially  when  their 
treatawnt  has  been  revised  with  approval  by  the  pre- 
siding judge.  This  court  has  enough  pressure  in  solving 
doubts  of  law  without  extending  its  researches  into  those 
of  pure  fact;  and,  moreover,  it  is  not  lawful  to  break  up 
a  verdict  on  a  mere  doubt  as  to  the  matters  of  fact." 

These  dicta  could  be  multiplied  indefinitely  from  the 
hundreds  of  cases  wherein  this  point  has  been  considered. 
This  much  is  offered,  not  that  it  is  new,  but  it  is  profit- 
able. There  is  no  safety  except  in  standing  on  the  rule. ' 
To  attack  either  the  verdict  of  a  jury  or  the  discretion 
of  the  trial  judge  by  magnifying  unimportant  techni- 
calities is  to  make  them  ever  afterwards  stumbling-blocks 
in  the  way  of  judicial  mvestigation. 

It  is  insisted  from  the  amount  of  the  verdict  that  it  is 
the  result  of  prejudice  and  bias.  The  defendant  below 
did  not  deny  liability ;  the  defence  introduced  no  evi- 
dence. This  record  sets  forth  a  terrible  injury  and  great 
pain  and  suffering.  Not  one  fact  was  contested.  The 
jury  has  passed  upon  the  case  as  presented,  and  their 
conclusion  is  embodied  in  this  verdict.  The  argument 
that  a  verdict  is  the  result  of  prejudice  and  bias  is  one 
that  is  easily  made;  it  is  the  baldest  of  platitudes,  and 
can  be  offered  in  the  face  of  almost  any  state  of  facts. 
It  is  no  concern  of  the  appellate  court  what  verdict  is 
rendered  where  such  finding  is  proper  and  fair  from  the 
evidence.  The  prevailing  party  who  gets  a  verdict  has 
a  property  right  in  it ;  the  court  that  sets  it  «^ide  with- 
out some  suflicient  reason  forgets  the  constitution  which 
declares  that  the  right  of  trial  by  jury  shall  remain 
inviolate.  Such  decision  ought  never  to  appear  as  a 
search  for  an  excuse  to  give  the  losing  party  another 
chance.  The  appellate  court,  as  the  expositor  of  the 
law,  must  obey  the  law;  it  is  bound  by  the  law  as  other 
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courts  are  bound  by  it;  it  must  follow  precedent  as 
other  courts  follow  it.  To  set  aside  this  verdict,  sup- 
ported by  the  evidence  and  approved  by  the  trial  judge, 
would  be  to  overturn  half  a  century  of  precedent  and 
disregard  the  plain  rules  of  the  law.  Courts  must  take 
the  verdicts  of  juries,  when  proper  from  the  evidence, 
as  a  right  conclusion  as  to  what  is  the  truth  of  a  case. 
TUe  verdict  here  is  a  conclusion  as  to  two  main  facts : 
the  right  of  the  plaintiff  to  recover,  and  the  amount  of 
his  damages. 

Whoever  has  had  any  experience  with  juries  must 
concede  that  they  endeavor  to  do  right.  They  take 
questions  of  fact  in  a  practical  way,  unimpeded  by  the 
legal  fetters  that  restrain  a  professional  mind.  They 
may  not  find  sometimes  as  a  court  would  find.  The  re- 
ply is,  the  law  has  left  this  work  to  them.  If  they  do 
their  work  fairly  under  the  rules,  courts  ought  not  to 
disturb  their  verdicts.  In  "  Trial  by  Jury,"  by  Forsyth, 
he  says:  "It  was  said  of  Socrates  that  he  first  drew 
philosophy  from  the  clouds,  and  made  it  walk  upon 
the  earth.  And  of  the  civil  jury  it  may  be  also  said 
that  it  is  an  institution  which  draws  down  the  knowl- 
edge of  the  laws  to  the  level  of  popular  comprehen- 
sion." From  this  standpoint,  in  a  practical  way,  by 
practical  men,  verdicts  are  made. 

There  has  been  much  complaint  as  to  burdensome 
verdicts  in  damage  cases,  and  much  complaint  as  to  the 
way  in  which  some  of  these  cases  are  originated  and 
carried  on.  The  ideas  prevailing  in  this  respect  have 
been  offered  in  this  argument.  A  court  should  be  a 
place  where  justice  is  judicially  administered;  not  a 
trap  to  catch  and  hold  a  defendant  whilst  he  is  fleeced 
under  the  forms  of  law.  When  we  reflect  that  the 
ultimate  object  of  all  our  laws  is  to  put  twelve  upright 
and  intelligent  men  in  the  jury-box,  before  whom  the 
humblest  citizen  may  demand  redress  for  any  invasion 
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of  his  rights,  the  matter  is  seen  as  it  is  and  assumes 
its  true  importance.  For  this  men  pay  taxes  and  bear 
the  burdens  of  civil  liberty.  Let  us  have  jurors  who 
would  find  no  more  against  one  defendant  on  the  same 
facts  than  against  another  defendant,  no  more  against  a 
railroad  than  a  private  citizen;  intelligent  men  who 
know  there  are  one  hundred  cents  in  every  dollar,  and 
who  are  willing  to  feel  the  weight  of  the  coin  as  they 
transfer  it  from  the  pocket  of  one  man  to  that  of 
another.  Let  them  be  upright  men  who  fear  God  and 
the  doing  of  wrong. 

This  verdict  is  for  a  large  amount.  A  small  portion 
of  the  damage  cases  brought  ever  reach  this  court. 
They  are  chocked  into  the  courts  below  as  so  much 
straw  to  be  threshed  for  a  little  grain.  That  there 
should  be  now  and  then  a  verdict  for  a  large  amount 
is  not  strange.  To  expect  otherwise  is  to  regard  per- 
sonal injuries  as  cheap,  and  to  be  so  considered  by  the 
juries.  It  is  argued  that  cases  of  this  character  seek 
particular  counties  for  trial.  If  so,  and  it  is  necessary, 
our  statutes  should  be  so  changed  that  it  ought  not  to 
be  possible  to  dump  all  these  cases  into  any  particular 
courts.  The  cases  ought  to  be  tried  in  the  counties 
where  the  injuries  happen ;  there,  in  nine  cases  out  of 
ten,  the  plaintiffs  are  known,  and  their  evidence,  char- 
acter and  claims  can  be  best  appreciated  and  considered 
by  a  jury  of  the  vicinage.  It  is  unfair  that  the  busi- 
ness of  any  particular  court  should  be  blocked  by  the 
alleged  injuries  of  half  of  the  State  ;  it  is  unfair  to  the 
court ;  it  is  oppressive  to  the  county.  To  gather  such 
litigation  in  one  county  gives  opportunity  for  doing 
much  which,  it  is  complained,  is  prevalently  done.  God 
forbid  that  anybody  should  lessen  by  one  cent  a  just 
claim,  but  the  extravagant  claims,  measured  in  many 
instances  by  multiples  of  ten  thousand  dollars,  for  such 
injuries  as  mashed  toes  and  skinned  shins,  have  bred  in 
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such  connection  a  familiarity  with  large  amounts,  that 
has  doubtless  had  its  eftect  in  an  extended  horizon  in 
the  consideration  of  these  cases,  and  has  not  lessened 
the  amounts  of  the  findings. 

In  this  case  there  have  been  two  trials  and  two  ver- 
dicts. There  ought  to  be  an  end  to  litigation.  Suitors 
are  after  results.  Oases  are  brought  that  there  may 
be  an  end  to  controversies.  The  law  deals  with  rights. 
It  must  enforce  and  redress  them.  It  can  hope  to 
aftbrd  only  substantial  justice.  It  is  not  helping  the 
injured  party  to  play  battledoor  and  shuttlecock  with 
his  case  from  appelliate  to  trial  court.  Where  it  is 
solely  an  issue  of  fact  and  has  been  tried  by  two  juries, 
with  concurrent  verdicts  supported  by  the  evidence 
and  approved  by  the  trial  judge,  there  must  be  an 
end  to  it. 

The  other  points  made  have  been  considered  in  the 
head-notes.  Judgment  affirmed. 
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The  Columbus  Southern  Railway  Company  v,  Wright, 
comptroller-general. 

1.  As  respects  railroad  companies  having  no  exemption,  a  statnte  is 
not  unconstitutional  which  provides  for  taxing  railroad  property 
for  county  purposes  at  the  regular  rate  ad  valorem  which  is  levied 
by  the  county  authorities  on  other  property,  each  county  through 
which  a  road  runs  being  allowed  to  tax  at  that  rate  all  the  com- 
pany's property,  real  and  personal,  located  in  that  county,  and  in 
addition  thereto,  its  due  proportion  of  the  rolling-stock  and  other 
floating  or  unlocated  property  of  the  company,  that  is,  a  proper- 
tion  corresponding  to  the  ratio  between  the  company's  property, 
real  and  personal,  located  in  the  given  county,  and  the  aggregate 
of  its  located  property  in  all  the  counties  through  which  the  road 
runs.  Properly  construed,  this  is  the  scheme  and  purpose  of  the 
act  of  October  16th,  1889,  on  the  subject  of  taxing  railroad  property 
for  county  purposes.  The  act  is  a  general,  not  a  special  law,  and 
except  as  necessarily  checked  and  qualified  by  irrevocable  exemp- 
tions previously  granted,  it  is  uniform,  equid  and  just.  It  is  not 
wanting  in  uniformity  because  it  recognizes  and  seeks  to  abide  by 
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inviolable  charter  righto  of  such  railroads  (if  any)  as  can  be  taxed 
for  county  purposes  only  upon  the  basis  of  their  net  income,  there 
being  in  fact,  under  existing  conditions,  no  such  railroads  now  in 
the  8tate.  Nor  because  it  requires  rolling-stock  and  other  floating 
personalty  to  be  apportioned  for  county  taxation  amongst  the 
several  counties  through  which  the  respective  railroads  run.  Nor 
because  it  requires  returns  to  be  made  to  the  comptroller-general 
of  the  State  instead  of  to  the  tax  receivers  oi  the  several  counties, 
and  designates  that  officer,  and  not  the  tax  officers  of  the  counties, 
to  calculate  the  amount  of  taxes  due  to  each  county  according  to 
the  returns,  and  to  issue  execution  therefor.  The  nature  of  rail- 
road property  and  ito  involved  relations  with  the  several  counties 
interested,  render  the  services  of  an  officer  common  to  all  the 
counties  appropriate  for  securing  a  correct  and  effective  perform- 
ance of  these  ministerial  functions. 

2.  The  act  in  question  neither  imposes  a  State  tax  for  county  pur- 
poses, nor  attempts  to  levy  county  taxes  directly  by  the  State.  It 
provides  for  taxing  railroads  for  county  purposes  by  and  through 
the  action  of  the  county  authorities,  the  rate  in  each  county  being 
fixed  by  such  authorities,  and  being  the  same  for  all  kinds  of 
property.  That  different  counties  fix  different  rates  is  of  no  con- 
sequence, one  and  the  same  rate  only  being  applied  to  property 
located  in  a  given  county. 

8.  The  act  refers  to  but  one  subject-matter,  and  contains  nothing 
different  from  what  is  expressed  in  its  title. 

4.  The  State  does  not  by  this  act  deny  to  any  person  or  railroad  cor- 
poration the  equal  protection  of  its  laws,  and  consequently  there 
is  no  conflict  with  the  14th  amendment  of  the  constitution  of  the 
United  States. 
April  1%  1892.    Argued  and  reargued  at  the  last  ternn. 

Taxation.  Railroads.  Constitutional  law.  Statutes. 
Before  Judge  Marshall  J.  Clarke.  Fulton  county. 
At  chambers,  August  29,  1891. 

Reported  in  the  decision. 

W.  A.  WiMBiSH  and  Worrill  &  Little,  for  plaintiff. 
Clifford  Anderson  and  Glenn  &  Maddox,  contra. 

Lumpkin,  Justice. 

On  October  16th,  1889,  the  legislature  passed  an  act 
entitled  :  "  An  act  to  provide  a  system  of  taxation  of 
railroad  property  in  each  of  the  counties  of  this  State 
through  which  said  railroads  run,  and  to  provide  a  mode 
of  assessing  and  collecting  the  same,  and  for  other  pur- 
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poses."  Acts  1889,  p.  29.  The  Columbus  Southern 
Railway  Company  made  its  returns  for  the  year  1890, 
as  the  act  required,  to  the  comptroller-general,  who  was 
proceeding  regularly,  in  the  manner  prescribed  by  the 
act,  to  enforce  the  collection  from  said  company  of  the 
taxes  thereby  imposed,  when  the  company  tiled  in  the 
superior  court  of  Fulton  county  an  equitable  petition  to 
restrain  him  from  so  doing,  on  the  ground  that  this  act, 
in  the  several  specified  particulars  below  mentioned, 
was  violative  of  the  constitution  of  this  State  and  of  the 
United  States.  On  demurrer^  the  petition  was  dismissed 
by  the  court  below,  and  this  judgment  is  assigned  as 
error. 

The  petition  alleges,  in  the  first  place,  that  the  act 
is  contrary  to  article  7,  section  2,  par.  1,  of  the  constitu- 
tion of  Georgia,  which  declares :  "  All  taxation  shall  be 
uniform  upon  the  same  class  of  subjects,  and  ad  valorem 
on  all  property  subject  to  be  taxed  within  the  territorial 
limits  of  the  authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws."  It  is  con- 
tended that  this  paragraph  is  violated  for  the  following* 
reasons : 

First,  because  section  S  of  the  act  provides  for  assess- 
ing upon  some  railroads  county  taxes,  based  upon  prop- 
erty valuation,  and  these    "  railroads  are  assessed  for 
taxation  upon  their  personal  property,  wherever  located, 
in  the  proportion  as  the  value  of  the  property  located  in 
each  particular  county  bears  to  the  whole  property  real 
and  personal  of  said  company,"  while  section  4  of  the 
act  provides  as  to  certain  other  railroads  a  method  of 
assessment  based  upon  their  net  income,  "and  in  the 
proportion  as  the  number  of  miles  of  road  in  the  several 
counties  through  which  said  railroad  runs  bears  to  the 
whole  length  of  such  railroad." 

Second,  because  the  act  prescribes  a  mode  of  assessing 
railroad  property  for  taxation  different  from  that  pre- 
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scribed  by  the  general  law  for  taxing  other  corporations 
and  individuals,  in  this,  that  the  latter  are  taxed  for  the 
benefit  of  couTities,  only  on  their  property  within  the 
limitfl  of  such  counties,  whereas  with  respect  to  a  rail- 
road company  "its  rolling-stock  and  other  personal 
property,  wherever  IpQ^ted,  is  by  the  ^aforesaid  act  dis- 
tributed for  taxing  pqrposes  and  is  assessed  for  taxation 
for  the  benefit  of  the  several  counties  through  which  it 
runs  whether  or  not  suph  pei:sonal  property  be  within 
the  territorial  limits  of  such  particular  county,  in  pro*- 
portion  as  the  value  of  the  property  located  in  that  par- 
ticular c6unty  is  to  the  value  of  the  whole  property,  real 
and  personal,  of  said  company." 

Third,  because  the  State  is  the  authority  levying  the 
tax  under  this  act,  and  the  rate  of  taxation  is  different 
in  each  of  the  several  counties  through  which  the  road 
runeu 

Fourth,  because  the  act  is  a*  special  law,  and  repug* 
nant  to  the  clause  of  the  above  quoted  paragraph  of  the 
constitution  requiring  "that  all  taxes  shall  be  levied  and 
collected  under  general  laws." 

The  petition  further  alleges  that  this  act  also  violates 
the  following  provisions  of  our  constitution,  viz.:  article 
7,  section  1,  which  enumerates  the  different  purposes 
for  which  the  legislature  may  impose  taxes,  among 
which  is  not  included  any  provision  authorizing  the 
legislature  to  tax  property  for  the  benefit  of  counties ; 
art.  8,  section  7,  par.  8,  which  declares  that  no  law  shall 
pass  referring  to  more  than  one  subject-matter,  or  con- 
taining matter  different  from  what  is  expressed  in  the 
title;  art.  6,  section  9,  par.  1,  providing  for  uniformity 
in  the  jurisdiction,  powers,  proceedings  and  practice  of 
courts  of  the  same  grade,  it  being  alleged  that  under 
this  paragraph  the  act  could  not  confer  upon  the  superior 
court  of  Fulton  county  jurisdiction  of  the  case. 

The  petition  still  further  alleges  that  this  act  also 
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violates  that  clause  of  the  14th  amendment  of  the  con- 
stitution of  the  United  States,  which  declares  that  no 
State  shall  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

We  will  endeavor  to  discuss  in  the  order  above  set 
forth  the  questions  raised  by  the  petition. 

1.  It  will  be  seen  that  four  objections  are  made  to 
the  act  as  infringing  the  uniformity  requirement  of  the 
constitutional  paragraph  above  referred  to.  The  only  dis- 
tinct point  made  by  the  first  of  these  is  that  the  act  pro- 
vides one  system  of  county  taxtion  for  certain  railroads 
based  upon  their  net  incomes,  and  another  system  for 
other  railroads  based  upon  an  ad  valorem  valuation  of 
their  property.  Long  prior  to  the  adoption  of  our  code, 
the  legislature,  in  the  charters  of  certain  railroad  com- 
panies, limited  the  taxation  to  be  imposed  on  their  prop- 
erty to  a  certain  per  cent,  of  their  net  incomes,  and  in 
the  case  of  at  least  one  railroad,  the  Augusta  &  Savannah, 
to  a  certain  per  cent,  of  its  gross  income.  In  effect,  these 
charters  gave  the  companies  indicated  partial  exemp- 
tions from  taxation,  and,  under  decisions  made  by  the 
Supreme  Court  of  the  United  States,  are  inviolable  con- 
tracts between  the  State  and  the  railroads.  The  legisla- 
ture, in  passing  the  act  now  before  us,  evidently  took 
into  consideration  the  facts  just  stated,  and  in  view  of 
the  contingency  that  the  general  scheme  of  taxation 
contemplated  might  not  be  applicable  to  these  companies, 
undertook  to  inaugurate  a  system  of  county  taxation  of 
railroad  property,  which  would  operate  upon  every  rail- 
road in  the  State,  and  thus  meet  all  the  requirements  of 
our  constitution.  Accordingly  the  third  section  seeks 
to  impose  upon  the  property  of  all  railroads  in  the  State 
a  uniform  ad  valorem  taxation  for  the  benefit  of  the 
counties  through  which  they  run,  measured  in  each  par- 
ticular county  by  the  rate  of  taxation  there  prevailing,  and 
the  purpose  of  the  fourth  section  is  to  impose  upon  the 
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property  of  railroads  having  charter  exemptions  a  system 
of  taxation  for  the  benefit  of  counties,  to  the  full  extent 
authorized  by  the  charters  of  such  railroads,  in  the  event 
the  third  section  could  not  be  applied  to  them.  It  was 
undoubtedly  intended  to  include  in  the  terms  of  the  act 
all  railroads  in  the  State,  but  by  mere  inadvertence  no 
distinct  or  express  provision  is  made  for  a  railroad  whose 
property  is  taxable  only  upon  the  basis  of  its  gross  in* 
come,  or  for  railroads  a  portion  of  whose  property  is 
taxable  at  a  limited  charter  rate,  and  the  remainder  at 
the  general  rate  applicable  to  all  other  kinds  of  property. 
It  is  as  to  the  railroads  in  the  condition  last  mentioned 
that  we  experience  the  greatest  difficulty  in  giving  the 
act  a  practical  enforcement,  but  we  will  endeavor  to 
show,  before  concluding,  that  th«  difficulty  is  by  no 
means  insuperable.  The  omission  to  provide  expressly 
for  a  railroad  like  the  Augusta  &  Savannah,  in  view 
of  what  will  follow,  is  of  slight  consequence.  We  have 
now  reached  the  point  where  it  will  be  proper  to  discuss 
and  dispose  of  the  fourth  section  of  the  act.  The  result 
of  our  deliberations  is  that  this  section  is  not  a  vital 
portion  of  the  law,  but  is  really  inoperative  and  need- 
less. In  the  first  place,  we  will  observe,  as  already  in- 
timated, that  the  section  itself  does  not  affirmatively 
assert  there  is  any  railroad,  or  class  of  railroads,  in  the 
State,  the  property  of  which  is  taxable, /or  county  pur- 
poseSj  on  the  income  basis.  It  begins  by  saying,  "  that 
should  the  property  of  any  railroad  company  in  this 
State  be  not  subject  to  taxation  [i.  e.  taxation  on  the  ad 
valorem  basis,  for  county  purposes]  as  hereinbefore  pro- 
vided, but  taxable  [for  the  benefit  of  counties]  upon  its 
net  income,  such  railroad  company  shall  report,"  etc. 
The  words  inserted  in  brackets  show  the  true  meaning 
of  the  section,  and  thus  understood  it  is  wanting  in  any 
express  declaration  that  there  is  in  the  State  any  railroad 
which  cannot  be  taxed, /or  county  purposes j  on  the  ad 
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valorem  basis,  as  provided  in  the  preceding  section.  Con- 
sequently, having  reference  to  the  act  alone,  we  would 
not  be  at  liberty,  in  the  absence  of  proof,  to  assume  the 
existence  of  any  such  railroad,  though  we  may  otherwise 
know  the  fact  that  there  are  railroads  having  property 
taxable,/or  State  purposes,  on  the  income  basis  only.  So 
far  as  the  record  in  the  case  at  bar  is  concerned,  we  have 
no  evidence  that  there  is  in  Georgia  any  railroad  the 
property  of  which,  if  taxable  at  all  for  county  purposes, 
is  not  taxable  under  the  provisions  of  the  third  section 
of  this  act,  and  in  order  to  sustain  the  objection  that 
the  act  is  wanting  in  the  uniformity  required  by  the  con- 
stitution, because  it  does  not  operate  alike  upon  all  rail- 
roads in  Georgia,  it  would  be  incumbent  on  the  plaintift 
in  error  to  show  the  existence  of  one  or  more  railroads 
upon  which  the  act  could  operate,  but  which  it  fails  to 
cover.  Nothing  of  the  kind  having  been  done,  we 
might,  perhaps,  properly  dispose  of  the  present  case 
upon  the  idea  that  neither  in  the  law  itself,  nor  in  the 
record,  is  there  any  positive  statement  or  proof  that  there 
is  a  single  railroad  in  Georgia  to  which  the  provisions  of 
the  act  outside  of  the  fourth  section  are  not  applicable. 
We  have  no  disposition,  however,  to  confine  the  decis- 
ion of  this  case  within  such  narrow  lines,  or  to  evade 
questions  which  must  inevitably  arise  under  this  act  in 
the  progress  of  its  further  enforcement,  when  it  is  made 
to  appear,  as  will  certainly  be  done,  that  there  are  rail- 
roads in  this  State  whose  property,  either  in  whole  or 
in  part,  is  taxable  for  State  purposes  upon  the  income 
basis  of  measuring  the  taxes.  The  physical  existence 
of  such  railroads  is,  at  last,  a  matter  of  no  great  im- 
portance. The  real  qiuestion  is,  can  railroad  property, 
which  is  taxable  only  on  the  income  system,  be  subjected 
to  any  further  taxation,  after  the  State  has  already 
exacted,  for  State  purposes,  the  full  limit  of  taxation 
authorized   by  the  charters  of  the  companies  owning 


Digitized  by  VjOOQ IC 


Reports.]  March  Term,  1892.  581 

8uch  property?  Thifl  question  must,  in  our  opinion,  be 
answered  in  the  negative.  When  a  charter,  which  has 
been  held  by  the  highest  court  in  the  land  to  be  a  con- 
tract between  the  State  and  the  railroad,  which  the 
former  cannot  impair  or  violate,  expressly  declares  that 
the  railroad's  property  shall  not  be  taxed  beyond  a  cer- 
tain limit,  it  seems  to  our  minds  free  from  all  doubt  that 
the  State  cannot  for  any  purpose,  or  in  any  manner,  ex- 
ceed this  limit.  The  proposition  is  too  plain  to  admit 
of  serious  argument,  and  we  therefore  pass  it  as  satis- 
factorily established.  This  being  true,  the  existence 
or  non-existence  of  railroad  property  taxable  upon 
the  income  basis  only,  is,  so  far  as  attempting  to 
tax  it  for  county  purposes  is  concerned,  immaterial, 
if  in  fact  the  State  has  already  exhausted  its  power  of 
taxation  upon  this  property.  If  there  is  such  property, 
the  State  cannot  tax  it  further  than  authorized  by  the 
charter  rights  of  the  company  or  companies  owning 
it;  if  there  is  not,  then  theref  is  no  such  property  to  be 
taxed,  and  in  either  event  there  is  nothing  upon  which 
this  section  can  operate.  It  is  a  part  of  the  public 
history  of  Georgia,  of  which  we  cannot  aftect  to  be  ig- 
norant, that  the  railroads  having  these  charter  exemp- 
tions from  full  taxation  have  never,  when  taxed  at  all, 
been  taxed  less  than  the  limit  allowed  by  their  charters, 
and  the  strong  presumption  that  this  policy  will  be  con- 
tinued in  future  aiibrds,  in  view  of  what  has  been  said, 
ample  justification  for  disregarding  this  section  entirely. 
There  is  not  now,  nor  ever  likely  to  be,  any  railroad 
property  taxable  on  the  income  basis,  which  can  be 
taxed  at  all  for  county  purposes,  and  this  section  refers 
to  no  other  kind  of  property.  As  long  as  the  general 
rate  of  State  ad  valorem  taxation  produces  from  property 
of  a  given  value  an  amount  of  tax  exceeding  that  which 
would  be  produced  from  railroad  property  of  like  value, 
taxed  to  the  full  charter  limit,  it  may  be  that,  under  the 
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principle  announced  in  Atlanta  ^  Florida  R.  B.  Co*  v. 
Wrighty  Comp.  Gen,j  87  Ga,  487,  the  State  will  be  com- 
jyelled  to  continue  the  policy  above  mentioned.     At  any 
rate,  the  contingency  that  this  fourth  section  will  ever 
be  capable  of  having  any  practical  operation  is  entirely 
too  remote  to  be  urged  as  a  reason  for  regarding  it  as  a 
material  part  of  the  act,  when  by  so  doing  the  enforce- 
ment of  this  wise,  just  and  salutary  law  might  be  seri- 
ously embarrassed.     It  seems  clear,  therefore,  that  the 
act  may  properly  be  treated  as  if  it  did  not  contain 
the  fourth  section.     Where  a  portion  of  an  act  is  for 
any  reason  inoperative,  the  remaining  portions  of  it  may 
and  should  be  upheld,  if  capable  of  enforcement.    This 
act  is  really  complete,  and  entirely  adequate  to  accom- 
plish the  purpose  for  which  it  was  designed,  without  the 
fourth  section.    Its  phraseology,  leaving  this  section  out, 
is  sufficiently  broad  to  cover  all  the   railroads  in  the 
State,  and  there  is  nothing  to  suggest  that  any  railroad 
whatever  which  ought  to  be  included  was  omitted,  or 
intended   to  be,  from  the  general  scheme  of  the  law* 
Indeed,  there  can  scarcely  be  a  doubt  that  this  section 
was  inserted  as  a  mere  matter  of  precaution  to  cover,  if 
necessary  J  railroads  having  partial  exemptions  from  taxa- 
tion, and  thus  provide  against  an  objection  to  the  con- 
stitutionality of  the  act,  which   might  be  raised   if  it 
should  appear  that  one,  or  more,  of  these  railroads  was 
liable  to   county  taxation.     This   precaution   was   not 
necessary,  and  the  section  might  have  been  altogether 
omitted.     The  act,  without  it,  undertakes   to  apply  a 
uniforni  ad  valorem  system  of  county  taxation  to  all  the 
railroads  in  the  State,  which  are  subject  to  such  taxation. 
If  it  cannot  be  enforced  as  to  some  railroads  because  of 
peculiar  exemptions  in  their  charters,  it  should  not  for 
this  reason  be  set  aside.     This,  in  principle,  was  ruled 
in  the  Atlanta.  ^  Florida  case,  supra.     See  first  head- 
note,  and  comments  of  Simmons,  J.,  on  page  489.    So 
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far  as  the  plaintiff  in  error  in  this  case  is  concerned,  it 
has  no  right  to  complain  of  the  act  for  want  of  uni- 
formity growing  out  of  the  manner  in  which  it  attempts 
to  deal  with  the  class  of  railroads  whose  property  is  par- 
tially exempted  from  taxation.  If  they  have  been 
already  taxed  in  the  only  manner  and  to  the  full  extent 
the  legislature  can  tax  them,  no  fault  should  be  found 
with  the  law  because  its  effort  to  tax  them  further  for 
the  benefit  of  counties  is  futile.  The  uniformity  re- 
quirement of  the  constitution,  for  the  reason  stated  in 
the  case  just  cited,  is  not,  because  of  the  failure  of  this 
effort,  violated.  Whenever  it  is  sought  to  enforce  the 
act  against  a  railroad  upon  which  it  cannot  operate,  and 
the  objection  is  properly  made,  the  courts  can  pass  upon 
the  questions  then  presented,  and  afford  such  railroad 
its  rightful  protection. 

"We  have  in  this  branch  of  the  discussion  proceeded 
thus  far  upon  the  assumption  that  there  might  actually 
be  some  railroad  companies  in  this  State  whose  entire 
property  is,  under  their  charters,  taxable,  up  to  a  certain 
limited  rate,  upon  the  income  basis  of  measuring  the 
taxes,  but,  as  at  present  organized  and  consolidated,  there 
is  not,  perhaps,  a  single  railroad  company  in  Georgia 
exactly  in  this  condition.  Practically,  there  are,  we 
presume,  but  two  classes  of  railroads  with  which  we 
have  to  deal :  Jirsty  those  having  no  exemptions  from 
taxation,  and  second^  those  having  some  property  taxa- 
ble upon  the  income  basis,  and  other  property  taxable 
at  the  general  rate.  We  will  now  endeavor  to  show 
how  the  act  can  operate  upon  each  of  these  two  classes, 
respectively,  although,  as  already  stated,  it  does  not  ex- 
pressly provide  in  distinct  terms  for  the  latter. 

The  first  section  provides  for  the  making  of  an 
annual  return  by  each  of  the  railroad  companies  of 
Georgia  to  the  comptroller-general.  It  would  seem  that 
the  "  rolling-stock,"  and  "  all  other  personal  property." 
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the  value  of  which  is  required  to  be  shown  by  the  third 
item  of  the  return,  are  to  be  valued  separately,  for  their 
gross  value  would  appear  by  simply  subtracting  the 
amount  returned  in  the  second  item  from  that  returned 
in  the  first.  It  is,  however,  of  but  little  importance 
whether  this  construction  be  correct  or  not,  because  this 
third  item  seems  to  be  of  small  use,  unless  it  may  aid  in 
verifying  the  correctness  of  other  parts  of  the  return. 
The  second  section  of  the  act  is  plain  and  easily  under- 
stood. Some  difficulty  arises  as  to  making  the  propor- 
tion provided  for  by  the  third  section.  It  was  argued 
with  considerable  plausibility  that  following  its  require- 
ments would  not  exhaust  the  property  of  the  railroads 
to  be  distributed  for  taxation  among  the  counties.  We 
copy  the  following  illustration  from  the  argument  of 
our  talented  brother  Wimbish  : 

"In  this  connection  the  attention  of  the  court  is 
called  to  a  fatal  error  in  the  mathematics  of  the  act, 
which  seems  to  have  hitherto  entirely  escaped  observa- 
tion. The  rule  prescribed  for  ascertaining  the  amount 
of  rolling-stock  and  other  personal  property  to  be  dis- 
tributed to  the  various  counties  is  as  follows: 

"  *  As  the  value  of  the  property  located  in  the  partic- 
ular county  is  to  the  value  of  the  whole  property,  real 
and  personal,  of  said  company,  such  shall  be  the  amount 
of  rolling-stock  and  other  personal  property  to  be  dis- 
tributed for  taxing  purposes  to  each  county.' 

*'  Suppose  the  entire  value  of  the  company's  property 
is  $300,000,  of  which  $100,000  consists  of  rolling-stock 
and  other  personal  property  to  be  distributed ;  $200,000 
is  the  value  of  the  real  estate  and  track-bed,  which  is 
located  in  two  counties  equally,  county  A  having  $100,- 
000,  and  B  having  $100,000.  Now  we  desire  to  ascer- 
tain the  amount  of  rolling-stock  and  other  personal 
property  to  be  distributed  in  each  of  these  counties. 
As  the  value  of  the  property  located  in  the  particular 
county  ($100,000)  is  to  the  value  of  the  whole  property. 


Digitized  by  VjOOQ IC 


Reports.]  March  Term,  1892.  685 

real  and  personal  ($300,000),  such  shall  the  amount  of 
rolling-stock  and  other  personal  property  to  be  dis- 
tributed to  such  county  (J  of  f  100,000  =  $38,383 J). 
Therefore  the  statement  is  as  follows : 

To  A  County $33,333}. 

To  B  County $33,333j. 

$66,666). 

"  This  leaves  a  deficit  of  $83,383}^,  equal  to  one  third 
of  the  entire  value  of  the  rolling-stock  and  personal 
pn)perty,  which  is  not  taxed  at  all  (unless  the  words 
'rolling-stock  and  other  personal  property,'  as  used  in 
the  first  section  of  the  act,  include  both  located  and 
unlocated  personalty,  in  which  event  one  third  of  the 
rolling-stock  would  entirely  escape  taxation,  while  two 
thirds  of  the  other  personal  property  would  be  twice 
taxed.)" 

Taking  the  words  of  the  third  section  literally,  it 
seems  that  the  result  would  be  as  shown  in  this  illus- 
tration, but  this  would  necessarily  impute  to  the  legis- 
lature the  improbable  and  absurd  purpose  of  leaving  a 
part  of  the  personalty  of  each  railroad  untaxed,  and 
double  taxing  other  parts  of  it.  This,  certainly,  could 
not  have  been  its  intention.  The  act  seems  to  contem- 
plate that  a  railroad  has  two  kinds  of  personalty, 
heated^  having  a  fixed  and  actual  situs^  or  abiding  place 
for  the  time  being,  and  unlocated^  being  movable  like 
rolling-stock,  and  frequently  shifting  its  place.  Of 
course,  the  realty  is  absolutely  fixed  and  immovable, 
and  always  remains  so.  The  scheme  of  the  act  is  to 
tax  the  located  property  of  the  railroad,  real  and  per- 
sonal, in  each  county  where  it  is  situated,  at  the  county 
rate  of  taxation  of  force  in  that  county,  and  to  appor- 
tion the  transitory,  frequently  moving  personalty,  in 
fair  proportion  among  the  several  counties.  This  class 
of  property  may  be  fairly  said  to  be  situated  at  one 
place  as  well  as  another,  or  to  '/  reside,"  if  that  word  is 
allowable,  along  the  entire  length  of  the  road.     Having 
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no  fixed  situs,  it  is  absolutely  right  to  apportion  it,  and 
this  is  really  all  that  could  be  appropriately  done  with 
it  for  taxing  purposes.  The  unlocated  property  of  the 
road  therefore  is  to  be  disti;ibuted  in  just  proportion  to 
the  portions  of  located  property  (real  and  personal) 
situated  in  the  several  counties. 

It  is  manifest  that  in  making  a  proportion  for  the 
purpose  of  ascertaining  the  amount  of  a  particular 
share  in  a  distribution  of  any  kind,  the  thing  to  be  di- 
vided and  which  constitutes  one  terra  of  the  proportion, 
should  not  be  added  to  either  of  the  other  terms.  It 
must  be  kept  separate,  and  the  share  arrived  at  by  the 
ratio  which  the  smaller  of  the  remaining  terms  bears 
to  the  other.  The  first  term  of  the  proportion  contem- 
plated by  section  8d,  "  the  value  of  the  property  located 
in  the  particular  county,"  is  literally  as  it  should  be. 
The  second  term,  "  the  value  of  the  whole  property, 
real  and  personal,  of  the  said  company,"  should  be  con- 
strued to  have  the  meaning  it  would  have  if  the  word 
"  located  "  were  inserted  after  the  word  "  whole."  This, 
unquestionably  is  the  purpose  of  the  law,  and  thus  un- 
derstood, it  is  logical,  natural  and  fair  ;  that  is,  the 
transitory  personalty  which  a  county  would  draw  to 
itself  for  taxation  would  be  in  the  proportion  the  com- 
pany's located  property  in  that  county  bore  to  the  entire 
located  property  of  the  company.  Otherwise,  the  pro- 
portion would  have  the  vice,  already  pointed  out,  of 
adding  the  thing  to  be  divided  to  one  of  the  other 
terras. 

We  have  long  and  anxiously  studied  and  exarained  this 
act,  and  being  convinced  that  we  understand  its  true  in- 
tent and  raeaning,  we  do  not  hesitate  to  give  effect  to 
that  intent  by  adopting  the  construction  stated.  The 
law  is  too  wise,  too  just  and  tooiraportantto  be  defeated 
by  sticking  in  the  bark  and  adhering  to  the  literal  mean- 
ing of  words  when  by  so  doing  we  would  not  only  set  at 
naught  the  legislative  will,  but  impute  to  our  law- makers 
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the  folly  of  making  a  provision  at  once  mathematically 
absurd  and  legally  impracticable.  Nor  is  our  construc- 
tion of  the  words  in  question  at  all  strained.  It  is  per- 
fectly fair  to  assume  that  the  law  means  to  declare  the 
lomted  property  in  a  county  shall  draw  for  taxation  its 
share  of  the  distributable  property,  in  the  proportion 
this  located  property  in  the  county  bears  to  the  whx>le 
property  of  the  company,  real  and  personal,  o/'ixAe  kivd^ 
that  is  the  whole  located  property  of  the  company.  Let 
it  be  borne  in  mind  it  is  the  located  property  situated  in  the 
difierent  counties,  to  which  the  unlocated  is  to  be  added 
in  proper  proportions  for  the  purpose  of  being  taxed,  in 
order  that  the  aggregate  of  the  unlocated  personalty 
as  well  as  all  the  located  property  real  and  personal, 
may  be  rightly  taxed.  This  could  never  be  done  by 
giving  the  words  of  the  act  their  literal  meaning,  but 
can  be  easily  done  in  the  manner  shown.  If  one  con- 
struction meets  and  effectuates  the  plain  purpose  of  the 
law,  and  another  defeats  it,  the  former  should  prevail. 

To  further  explain  the  operation  of  the  law,  let  us 
suppose  that  a  railroad  traversed  four  counties,  and  that 
the  return  required  by  the  act  showed  the  following 
figures.  Those  selected  are,  of  course,  arbitrary,  and 
round  numbers  are  used  for  the  sake  of  simplicity,  but 
the  principle  is  applicable  to  any  return  by  a  railroad 
company  lawfully  made: 

1..  Aggregate  value  of  whole  property  of  railroad $3,000,000 

2.  Vilaeof  real  estate  apd  track- bed 12,000,000 

3.  Value  of  rolling-8tock $  550,0^ 

"      "  all  other  Dersonaltv 
(locaied  and  unlocated) 450,000        1,000.000    $3,000,000 

4.  Value  of  property  (real  and  personal)  located 

in  county  A $1,200,000 

"      «*        "         "      "        B 600,000 

"      "        "         "      "        V, 400,000 

"      "        "         »«      •*       D 200,000 

The  sum  of  these  values $2,400,000 

Deducted  from  $3,000,000,  the  entire  property 

of  the  company,  will  leave^ 600,000 

which  will  be  the  value  of  the  rolling-stock 

and  other  unlocaied  personalty. 
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Again,  deduct  from  the  f 2,400,000  of  located  prop- 
erty real  and  personal,  the  <f2,000,000  of  realty,  and  it 
will  leave  f  400,000,  the  value  of  the  located  personalty. 
This  $400,000  taken  from  f  450,000,  the  total  value  of 
personalty,  exclusive  of  rolling-stock,  will  leave  f50,W0 
of  unlocated  personalty,  besides  the  rolling-stock. 

Then  add  the  following : 

Rolling-stock... $   650,000 

Other  unlocated  pertionalty 60,000 

Total  unlocated  personalty $   600,000 

Located  personalty 400,000 

And  we  have  a  grand  total  of  personalty $1,000,000 

which  is  the  amount  shown  by  the  third  item  of  the 
return. 

The  property  upon  which  the  tax  is  to  be  assessed  in 
county  A  would  he^  firsts  the  property  located  therein, 
<fl, 200,000,  and,  second,  its  proportion  of  the  $600,000, 
representing  the  rolling-stock  and  unlocated  personalty. 
To  ascertain  this,  our  statement  of  the  proportion  to  be 
made  under  the  act,  as  we  construe  it,  would  be  as 
follows:  As  the  value  of  the  property  located  in  the 
county,  $1,200,000,  is  to  the  value  of  the  whole  located 
property  of  the  road,  $2,400,000,  bo  is  the  unlocated 

property  to  be  taxed  in  that  county,  $ to  the 

whole  unlocated  property  of  the  road,  $600,000.  Upon 
solving  this  proportion,  the  blank  will  be  filled  with 
$300,000,  which  added  to  the  $1,200,000  above  will  give 
$1,500,000,  the  amount  upon  which  taxes  should  be 
assessed  for  county  A.  Pursuing  the  same  method,  we 
will  obtain  for  the  counties  B,  C  and  D,  respectively, 
$750,000,  $500,000  and  $250,000,  and  all  these  sums 
added  together  will  make  $3,000,000,  the  total  value  of 
the  company's  property. 

It  will  be  observed  that  in  applying  the  act,  as  shown 
in  the  foregoing  illustration,  the  words  "  rolling-stock 
and  other  personal  property"  in  the  clause,  "Second, 
the  amount  of  tax  to  be  assessed  upon  the  rolling-stock 
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and  other  personal  property,  is  as  follows,'*  are  treated 
as  meaning  the  rolling-stock  and  other  unlocated  per- 
sonal property  of  the  company.  That  this  is  proper 
seems  inevitable."  The  first  section  of  the  act  requires 
that  the  third  item  of  the  return  to  be  made  by  the 
company  shall  show  "  the  value  of  the  rolling-stock  and 
all  other  personal  property  of  said  company,"  i.  e.,  the 
total  value  of  the  company's  entire  personalty  of  every 
kind  whatever.  In  the  clause  of  the  third  section 
now  under  consideration,  the  significant  word,  "all," 
is  omitted.  Moreover,  the  taxation  of  the  located  per- 
sonalty is  fully  provided  for  in  the  preceding  clause,  for 
when  such  property  in  each  and  every  one  of  the  coun- 
ties is  taxed  as  located  therein,  it  wnll  result  that  all  of 
it  has  been  taxed.  The  word  "  other,"  therefore,  as 
here  used,  must  mean  " other  than  locatedj^  i. e.,  the  un- 
located personalty,  or  personalty  of  like  nature  with 
rolling-stock. 

If  the  words  "  other  personal  property  "  in  this  sec- 
tion of  the  act  should  be  construed  as  meaning  "  all 
other  personal  property,"  the  located  personalty  of  the 
company  would  be  twice  taxed ;  because  it  would  in 
any  particular  county  be  taxed  directly  as  located  therein, 
and  its  value  would  be  included  in  the  sum  total  of 
"  rolling-stock  and  other  personal  property  "  to  be  dis- 
tributed  for  taxation  among  the  several  counties 
traversed  by  the  road,  and  thus  taxed  again.  It  cannot 
for  a  moment  be  supposed  that  the  legislature  intended 
any  such  result  as  this,  and  any  construction  leading  to 
this  conclusion  must,  of  course,  be  discarded.  It  cannot 
b^  denied  that  in  many  particulars,  to  some  of  which 
we  have  already  alluded,  the  meaning  of  this  act  might 
have  been  more  clearly  and  satisfactorily  expressed,  and 
the  method  of  its  enforcement  made  plainer,  but  its 
real  scheme  and  purpose  are  sufficiently  obvious  to 
justify  us  in  upholding  it.     As  we  understand  the  law. 
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the  system  of  county  taxation  it  inaugurates  is  both 
uniform  and  fair. 

Upon  property  actually  located  in  a  county,  the  county 
rate  of  taxation  is  assessed  as  upon  the  property  of 
all  other  persons  and  corporations  in  that  county.  This 
is  certainly  free  from  all  objection.  Property  such  as 
rolling-stock,  car  furniture  and  fixtures,  tools,  and  all 
other  kinds  and  descriptions  of  personalty  having  no 
physical  location  or  situs,  may,  as  we  have  stated,  be 
fairly  considered  as  belonging  as  much  in  one  county 
traversed  by  the  road  as  another,  and  if  each  county 
gets  its  tax  only  upon  its  fair  proportion  thereof  under 
the  distributive  method  provided  by  the  act,  the  doc- 
trine of  uniformity  is  not  violated,  but  absolute  equality 
is  maintained.  We  have  shown  clearly  that  under  this 
system,  each  county  draws  to  itself  for  taxation  such  a 
proportion  of  the  unlocated  personalty  of  the  railroad 
as  the  railroad's  property  located  in  that  county  bears 
to  the  total  aggregate  of  all  its  located  property,  and 
thus  is  given  to  each  county  in  fair  ratio  the  just  com- 
pensation due  it  for  the  measure  of  protection  it  aftbrds 
the  company's  property  actually,  or  constructively, 
within  its  limits. 

Having  shown,  we  think  satisfactorily,  that  the  law 
may  be  maintained  and  enforced  justly  against  railroads 
having  no  charter  exemptions  from  taxation,  we  will 
now  consider  its  applicability  to  those  railroads  a  part 
of  whose  property  is  taxable  for  State  purposes  at  a 
charter  rate,  and  a  part  at  the  general  statutory  rate 
applicable  to  the  mass  of  all  other  kinds  of  property 
within  the  State,  for  unless  this  class  of  railroads  is  also 
subjected  to  the  burden  of  county  taxation,  as  far  as 
such  burden  can  be  properly  imposed,  the  law  would 
not  meet  the  requirements  of  the  constitution.  The 
principal  difficulty  is  presented  in  the  objection  that, 
under  the  system   of  returns  required  by  the  act,  no 
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means  are  afforded  for  separating  the  property  of  a  rail- 
road into  the  two  portions  indicated,  one  taxable  upon 
one  basis,  and  the  other  upon  another,  and  that  there- 
fore it  is  impossible  to  enforce  the  act  at  all  as  to  this 
class  of  railroads. 

While  the  act  does  fail  to  provide  expressly  for  such 
a  separation  of  any  railroad's  property  in  the  returns  to 
be  made,  its  terms  are  broad  enough  to  apply  to  and 
reach  all  the  railroads  in  the  State,  and  all  of  them, 
without  exception,  must  make  returns.  If  any  railroad 
of  the  class  now  being  discussed  should  make  returns 
precisely  as  required  by  the  act,  but  refuse  to  pay  the 
county  taxes  assessed  upon  the  basis  of  such  returns,  on 
the  ground  that  a  portion,  at  least,  of  its  property  could 
not  be  thus  taxed,  and  accordingly  the  comptroller- 
general  should  issue  a  ^. /a.  for  the  whole  amount  of 
the  taxes,  then  upon  a  proper  defence  the  whole  matter 
could  be  so  adjusted  in  the  courts — ^as  was  done  hereto- 
fore in  the  State  tax  cases  against  railroads — ^that  only 
the  lawful  taxes  would  be  required.  Indeed,  the  act 
provides  that  any  railroad  company  may  dispute  its  lia- 
bility to  the  tax  imposed  by  the  act,  by  an  affidavit  of 
illegality.  But  we  do  not  think  there  need  be  any  ap- 
peal to  the  courts  by  railroads  of  the  class  now  being 
considered,  nor  is  it  necessary  to  so  hold  in  order  to 
carry  this  law  into  effect.  The  officers  of  each  railroad 
know  its  precise  condition  in  the  respects  mentioned, 
and  can  easily  separate  its  property  into  the  parts  tax- 
able respectively  on  the  income  basis,  and  the  ad  valorem 
basis,  and  can  make  this  all  appear  in  their  returns. 
For  this  purpose,  the  different  portions  of  property  tax- 
able upon  different  bases,  may  be  treated  as  if  they  were 
the  property  of  separate  and  distinct  railroads.  The 
propriety  of  so  doing  is  sustained  by  the  reasoning  of 
Mr.  Justice  Strong  in  Central,  etc.,  R.  R.  v,  Georgia,  92 
U.  S.  665.     In  reply  it  may  be  said,  the  act  in  question 
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does  not  require  any  returns  of  the  kind  indicated  to 
be  made.  The  answer  is,  that  the  act  deals  alike  with 
all  the  railroads  in  the  State,  outside  of  those  hypothet- 
ically  referred  to  in  the  4th  section.  That  section  can- 
not, in  any  view  of  it,  apply  to  the  class  of  railroads 
with  which  we  are  now  dealing,  and  they,  therefore, 
undoubtedly  are  covered  by  other  portions  of  the  act, 
and  are  treated,  primarily,  as  if  they  had  no  exemptions 
or  special  privileges  whatever.  If  any  of  them  claim 
to  have  such,  it  is  incumbent  on  them  to  show  the  fad^ 
and  whyy  and  to  what  extent.  To  do  this  by  making  suit- 
able returns  is  therefore  not  a  burden,  but  a  privilege ; 
and  though  the  act  does  not  expressly  so  require,  nothing 
in  its  terms  forbids  a  railroad  company  from  making 
fuller  and  more  explicit  returns,  if  necessary  for  its  own 
protection ;  and  such  a  course  on  the  part  of  a  railroad 
company  would  certainly  be  in  harmony  with  the  gen- 
eral principles  of  law  and  justice. 

Upon  so  much  of  the  property  (or  its  value)  of  a  rail- 
road of  this  class  as^  is  taxable  upon  the  income  basis, 
there  is  no  further  liability  for  county  taxation, 
when  the  State  has  taken  for  State  purposes  the 
full  amount  of  tax  authorized  by  the  charter.  This 
would  also  be  true  of  any  railroad  in  the  State,  if  there 
be  one,  which  we  have  already  doubted,  whose  entire 
property  is  taxable  upon  the  income  basis  only.  In 
either  case,  by  proper  returns  to  the  comptroller-general 
all  difficulty  may  be  avoided. 

It  was  stated  in-  the  argument,  that  although  the 
charters  of  some  of  the  railroad  companies  in  this  State 
to  which  we  have  referred  limited  the  amount  of  taxa- 
tion which  could  be  taken  for  State  purposes,  nothing 
contained  in  those  charters  would  prevent  the  taxing  of 
such  companies  for  county  purposes,  and  that  they  are 
liable  to  be  so  taxed  under  the  act  before  us.  We  express 
no  opinion  on  this  matter  further  than  to  say  that  if  the 
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above  position  is  correctly  taken,  this  law  can,  of  course, 
be  enforced  against  such  companies  in  the  same  manner 
as  if  they  had  no  exemptions  whatever. 

The  next  objection  made  by  the  petition  is,  that  the 
requirement  of  the  constitution  as  to  uniformity  in  taxa- 
tion is  violated,  because  certain  personal  property  of 
railroads  is  taxed  for  the  benefit  of  counties,  though  not 
situated  therein,  while  as  to  other  corporations  and  indi- 
viduals county  taxation  is  imposed,sofar  as  any  particular 
county  is  concerned,  only  on  property  within  its  territo- 
rial limits.  This  objection  is  disposed  of  by  what  has 
already  been  said.  We  have  shown  that  in  each  county^ 
its  rate  of  taxation  is  applied  to  the  property  of  the 
railroad  actually  located  therein,  and  that  it  is  perfectly 
just  and  proper  to  distribute  the  unlocated  personalty 
of  the  road  for  taxing  purposes,  in  fair  proportion, 
among  the  several  counties,  the  corporation  residing, 
sub  modo^  in  all  the  counties  along  its  line  of  road,  and 
therefore  in  one  as  much  as  in  another. 

In  the  next  place  it  is  contended  that  the  same  para- 
graph  of  the  constitution  is  violated,  because  the  act 
prescribes  a  different  rate  of  taxation  in  each  of  the 
several  counties  through  which  a  railroad  passes*  The 
obvious  answer  to  this  objection  is,  that  the  act  does 
not  thus  impose  any  tax  substantially  different  firom 
the  county  taxes  imposed  on  all  other  tax-payers.  Cer- 
tainly it  does  not,  in  any  view  of  the  question,  impose 
any  t^x  for  State  purposes.  It  merely  provides  a  means 
for  the  county  to  apply  to  railroad  property  its  own 
rate  of  taxation  and  collect  the  tax  for  county  purposes. 
The  vital  thing  is  the  rate,  and  the  State  has  nothing  to 
do  with  fixing  it  in  any  county  beyond  general  regula- 
tions restricting  its  amount,  and  the  like.  It  is  entirely 
immaterial  whether  mere  ministerial  acts  and  calcula- 
tions, which  when  correctly  done  and  made  can  have 
but  one  possible  result,  are  the  work  of  the  comptroUer- 

T  80-38 


Digitized  by  VjOOQ IC 


594  Columbus  Railway  Co.  v.  Wright.     [89  Ga. 

general  or  of  the   county  authorities.     If  the  act  pro- 
vides, as  we  think  it  does,  a  constitutional  scheme  of 
taxation,  what  possible  difference  can  it  make  whether 
the   amounts   upon   which   taxes   are  to   be    paid   are 
arrived  at  by  one  officer  or  another,  such  amounts  be- 
ing necessarily  the  same  in  either  event  ?     As  the  tax 
is  for  the   exclusive  benefit  of  the  county,  and  it  fixes 
the  rate,  it  is  a  county  tax,  and  so  long  as  a  county  taxes 
all  property  within  its  jurisdiction  ad  valorem  eLud  at  the 
same  rate,  the  uniformity  required  by  the  constitution 
is  observed,  and  this  is  true  no  matter  what  functionary 
acting  by  law  for  the  county  does  the   necessary  minis- 
terial acts.     The   question    is  all  the  more  free  from 
difficulty  because  under  our  system  each  tax-payer  values 
his  own  property  for  taxation  and  makes  his  own  re- 
turns.    So  under  the  present  law  the  railroad  can  and 
does  make   returns  to  the  comptroller-general,  which 
serve  the  same  purpose  as  if  it  made  separate  returns 
to  the  tax  receivers.     It  fixes  the  amounts  on  which  it 
must   pay   taxes,  and  each  county  fixes  its  own  rate. 
Hence,  under  this  law  a  railroad  would  not  have  to  pay 
more  tax  than  if  each   county  by  its  own  officials  at- 
tended to  the   whole   business.     Not   being,  therefore, 
really  injured,  the   railroads   have  in  this  respect  no 
ground  of  complaint.     Indeed  under  this  law  these  cor- 
porations have  one  advantage  over  other   tax-payers- 
Returns  made  to  tax  receivers  are  overlooked  by  th^ 
grand  juries,  and  a  system  is  provided  for  increasing" 
the  valuation  of  a  tax-payer's  property  when  he  under^ 
values  it.     Code,    §§923(b)  et  seq.     No  such  rule   is  ap- 
plied to  railroads  by  this  act,  but  their  returns  stand  as 
they  make  them,  whatever  may  be  the  law  as  to  their 
returns  for  State  taxation.     We  will  only  add  that  aa 
the  act  allows   corporations,  whose  property  is  taxable 
under  it,  to  designate  in  their  returns  what  part  of  their 
property  (real  and  personal)  is  located  in  a  particular 
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county,  there  is  no  ground  for  the  complaint  that  the 
law  may  subject  property  located  in  one  county  to  the 
rate  of  taxation  prescribed  by  some  other  county.  If, 
for  example,  the  plaintiff  in  error  returns  a  switch 
engine  as  a  part  of  its  property  located  in  Muscogee 
county,  it  will  be  taxed  at  the  rate  prescribed  by  the 
authorities  of  that  county,  and  none  other. 

Another  reason  assigned  why  this  act  is  contrary  to 
the  above  paragraph  of  the  constitution  is,  that  it  in- 
fringes the  provision  therein  that  all  taxes  "  shall  be 
levied  and  collected  under  general  laws,"  the  specifica- 
tion being  that  the  method  of  collecting  the  taxes  im- 
posed by  this  act  is  different  from  that  prescribed  by 
general  laws  for  the  collection  of  other  taxes.  The 
reasoning  employed  under  the  last  head  is  applicable 
here.  The  amount  to  be  collected  ia  the  same  in  any 
event,  and  the  general  features  of  the  means  of  enforc- 
ing payment  are  substantially  the  same  as  in  other 
cases.  Our  State  government,  from  necessity,  has  here- 
tofore proceeded,  so  far  as  taxation  is  concerned,  upon 
the  idea  that  legislation  could  and  should  be  adapted  to 
the  form  and  situation  of  the  property.  For  example, 
railroads,  insurance  and  express  companies,  and  some 
other  corporations,  are  required  to  make  their  tax  re- 
turns to  the  comptroller-general.  This  is  certainly 
more  convenient  than  any  other  plan,  if  not  in  the  very 
nature  of  things  absolutely  requisite.  Upon  default  in 
paying  the  taxes,  the  officer  last  named  issues  execution. 
Other  corporations  and  persons  make  returns  to  tax  re- 
ceivers in  their  respective  counties,  and  upon  failure  to 
pay  their  taxes  the  tax  collectors  issue  executions,  but 
the  substantial  features  of  the  procedure  are  the  same 
in  all  these  cases.  The  tax-payer  makes  his  own  re- 
turns, putting  his  own  valuation  upon  his  property,  the 
execution  in  each  case  commands  the  levying  officer  to 
make  the  money  out  of  the  tax-payer's  property,  and 
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the  advertisement,  levy  and  sale  are  conducted  in  the 
same  manner  in  one  case  as  in  another.  Substantial 
uniformity  in  the  methods  of  collecting  taxes  is  thus 
secured,  and  this  is  all  that  is  required.  This  act  makes 
no  further  departure  from  the  method  usually  era- 
ployed  to  collect  other  taxes  than  is  made  necessary 
and  expedient  by  the  nature,  situation  and  extensive- 
ness  of  the  property,  nor  is  it,  for  any  reason  apparent 
to  us,  special  legislation  oftensive  to  our  constitution. 

2.  In  the  next  place,  the  act  is  said  to  violate  art.  7, 
sec.  1,  of  that  instrument  defining  for  what  purposes 
the  legislature  may  impose  taxes,  and  not  including 
therein  taxation  for  the  benefit  of  counties.  We  have 
already  shown  that  the  taxation  provided  for  by  this 
act  is  county  and  not  State  taxation,  and  therefore  this 
section  of  the  constitution  is  not  applicable. 

8.  Again,  it  is  contended  that  the  act  violates  art.  3, 
sec.  7,  par.  8,  of  the  constitution  of  this  State,  because 
it  refers  to  more  than  one  subject-matter,  the  point  being 
that  it  provides  for  taxing  some  railroads  on  a  property 
basis,  and  others  on  the  basis  of  their  incomes.  For 
reasons  already  stated,  it  is  manifest  that  this  position 
is  without  foundation. 

4.  The  petition  also  avers  that  the  act  violates  that 
clause  of  the  fourteenth  amendment  to  the  Federal  Con- 
stitution prohibiting  any  State  from  denying  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  its 
laws.  The  contrary  of  this  will  appear  from  the  forego- 
ing discussion. 

The  petition  makes  one  other  objection  to  the  act, 
which  the  able  counsel  for  plaintifiF  in  error  very  prop- 
erly abandoned  in  this  court  as  not  well  taken,  and  for 
this  reason  we  did  not  notice  it  in  its  order.  This  objec- 
tion is  that  under  art.  6,  sec.  9,  par.  1,  of  the  constitution, 
jurisdiction  of  cases  arising  under  this  act  could  not  be 
conferred  on  the  superior  court  of  Fulton  county.    The 
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act,  as  we  have  seen,  allows  the  levy  of  executions  issued 
under  its  provisions  to  be  met  by  affidavits  of  illegality, 
and  they  are  made  returnable  to  that  court.  If  a  levy 
of  such  an  execution  had  been  made  on  property  of  the 
plaintiff  in  error,  and  it  had  availed  itself  of  the  remedy 
thus  offered,  it  would  not  be  heard  to  say  this  remedy 
was  not  a  proper  one.  So  when  it  voluntarily  files  in 
that  court  a  petition  seeking  to  restrain  the  comptroller- 
general  from  enforcing  this  law  against  it,  a  still  stronger 
reason  appears  for  not  permitting  it  to  deny  the  court's 
jurisdiction. 

As  already  remarked,  we  have  examined  this  act  most 
carefully  and  deliberately.  It  provides,  we  think,  a  rea- 
sonable, uniform  and  fair  system  for  the  taxation  of  rail- 
roads by  counties.  There  is  no  reason  why  these  corpo- 
rations, like  all  other  persons,  should  not  bear  their 
share  of  the  burdens  of  taxation  for  the  benefit  of  the 
counties  through  which  they  run,  and  from  which  they 
derive  revenue.  Although  the  act  may  not  in  all  it^ 
parts  be  absolutely  perfect  and  complete,  the  purpose  of 
the  legislature  is  sufficiently  manifest  to  be  understood, 
and  we  have  endeavore'd  to  show  how  it  may  be  carried 
into  eftect.  We  would  not  be  authorized,  even  if  we 
felt  so  disposed,  to  set  this  law  aside  because  of  defects 
which  are  not  vital;  and  we  certainly  ought  not  to  do 
so  when  we  are  not  only  satisfied  it  is  capable  of  a 
proper  enforcement,  but  also  fully  and  cordially  approve 
its  wise  and  just  provisions.  It  is  not  unconstitutional 
for  any  reason  assigned  in  the  petition,  or  for  any  other 
of  which  we  are  aware.  Judgment  affirmed. 


Georgia  Midland  &  Gulf  R.  R.  Co.  v.  The  State. 

1.  This  case  is  controlled  by  The  Columbus  Southern  Hailway  Co.  v. 
Wrightt  comptroller-general. 

2.  The  law  under  which  the  execution  for  taxes  issued  in  this  case 
being  constitutional,  and  so  far  as  appears  being  applied  correctly 
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as  against  the  corporation  now  complaining,  in  view  of  the  con- 
8truction  put  upon  the  law  by  this  court,  the  affidavit  of  illegality 
touching  the  assessment  of  taxes  against  the  Sou t)i western  R.  R. 
Co.  would,  if  true,  show  nothing  more  than  that  the  law  has  been 
misconstrued  or  misapplied  as  touching  that  company,  and  if  so, 
this  would  be  no  cause  for  arresting  the  present  execution  by 
affidavit  of  illegality.  A  tax-payer  cannot  protect  himself  against 
a  legal  and  proper  demand  for  his  own  taxes,  by  alleging  that 
another  tax-payer  has  been  assessed  for  taxation  in  a  way  to  render 
his  taxes  less  than  they  ought  to  be  under  a  proper  administration 
of  the  law. 
3.  A  tax-payer  who  avails  himself  of  an  affidavit  of  illegality  author- 
ized by  the  statute  to  resist  an  execution  for  taxes,  must  abide  by 
the  statute  as  to  such  remedy,  or  abandon  the  remedy  altogether. 
It  follows  that  where  the  statute  makes  the  affidavit  of  illegality 
returnable  to  a  particular  court,  it  cannot  be  returned  or  transferred 
to  any  other  court.  Judgment  affirmed. 

April  19, 1802.    By  two  Justices. 

Illegality.  Taxation.  Constitutional  law.  Statute. 
Before  Judge  Marshall  J.  Clarkb.  Pulton  superior 
court.     September  term,  1891. 

To  an  execution  issued  by  the  comptroller-general 
against  the  railroad  company,  for  county  tax  alleged  to 
be  due  by  it  to  Muscogee  county  under  the  act  of  1889, 
the  defendant  filed  an  affidavit  of  illegality.  A  de- 
murrer to  this  affidavit,  and  a  motion  of  defendant  to 
transfer  the  case  to  the  superior  court  of  Muscogee 
county,  were  argued  together.  The  demurrer  was  sus- 
tained and  the  motion  to  transfer  was  overruled,  and 
the  company  excepted. 

The  grounds  of  illegality  were  :  (1)  There  is  no 
authority  of  law  for  the  assessment  or  levy  of  the  tax, 
or  for  the  issue  of  execution  therefor,  the  act  of  1889 
under  which  the  assessment  and  levy  were  made  and 
execution  issued  being  unconstitutional,  null  and  void, 
because  in  violation  of  paragraph  one,  section  two, 
article  seven;  paragraph  one,  section  four,  article  one; 
paragraph  two,  section  six,  article  seven;  paragraph 
one,  section  one,  article  seven,  of  the  constitution.  Pur- 
suant to  the   requirement  of  section  one  of  the  act  of 
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1889,  but  not  conceding  the  validity  of  the  same,  de- 
fendant made  return  to  the  comptroller-general  for  1890, 
which  return  was  correct  and  accepted  as  correct  by  the 
comptroller-general,  who  thereupon  assessed  against  it 
county  tax  under  said  act  for  each  of  the  counties 
through  which  it  ran,  based  upon  the  rate  of  taxation 
for  such  counties  and  the  valuation  of  the  property  in 
such  counties  and  pro  rata  of  personalty.  The  return 
made  by  defendant  and  the  statement  of  the  assessment 
of  the  comptroller-general  are  set  out  in  full  in  the  affi- 
davit. At  the  same  time  the  comptroller-general,  under 
the  act,  assessed  against  the  Southwestern  Railroad 
Company  county  taxes  for  the  counties  through  which 
it  runs,  based  upon  the  income  estimated  on  mileage. 
The  tax  levied  upon  defendant  and  for  which  the  fi.fa, 
is  issued  is  not  uniform,  in  that  on  fourteen  miles  of 
track  and  other  property  of  defendant  located  in  Mus- 
cogee county,  and  the  pro  rata  amount  of  personalty, 
on  an  assessed  valuation  of  $124,120,  a  tax  of  two  and 
a  half  mills  is  levied,  making  |310.30,  whereas  the 
Southwestern  Railroad  Company  with  twenty-two  and 
a  quarter  miles  of  track  and  other  property  located  in 
said  county,  which,  with  a  similar  apportionment  of 
personalty,  is  of  the  value  of  ov^er  $225,000,  would  be 
subject  at  the  same  rate  to  a  tax  of  $562.50,  is  not  taxed 
upon  any  valuation  whatever  of  its  said  property,  but 
is  only  taxed  in  said  county  one  half  of  one  per  cent, 
on  $39,750,  its  net  annual  income  apportioned  accord- 
ing to  its  mileage  in  said  county.  'The  total  net  annual 
income  of  the  one  hundred  miles  of  defendant's  road  is 
$68,928.04,  which,  being  apportioned,  as  aforesaid, 
according  to  mileage,  would  make  it  taxable  in  Mus- 
cogee county  on  $9,649.22,  of  which  one  half  of  one 
per  cent,  would  be  $48.25.  The  aggregate  mileage  of 
the  Southwestern  railroad  is  $203.39,  and  its  aggregate 
value  about  $1,700,000,  each  more  than  double  that  of 


Digitized  by  VjOOQ IC 


600      Georgia  Midland  R.  K.  Co.  r.  State.     [89  Ga. 

defendant,  and  it  ie  taxed  under  the  act  only  on  $354,- 
447,  its  net  income.  In  like  manner  the  Georgia  Rail- 
road Company  for  227  miles,  the  Central  for  208 
miles,  the  Western  &  Atlantic  for  121  miles,  and  the 
Augusta  &  Savannah  for  68  miles,  each  of  value  ap- 
proximately in  proportion  to  mileage,  are  not  under 
the  act  taxed  on  their  respective  values,  but  only  on 
their  incomes,  whereby  a  greatly  less  amount  in  pro- 
portion to  the  value  is  required  of  them  than  of  defend- 
ant. (2)  The  taxation  is  not  uniform  within  the 
territorial  limits  of  the  State  (the  authority  levying  the 
tax),  the  percentage  varying  in  the  several  counties 
through  which  the  defendant's  railroad  runs,  as  appears 
from  the  comptroller-general's  assessment.  Said  act  is 
an  exercise  by  the  General  Assembly  of  its  powers  of 
taxation  over  the  whole  State,  and  is  not  for  any  one 
of  the  purposes  limited  in  the  constitution.  It  is  a  tax 
levied,  assessed  and  sought  to  be  collected  directly  by 
the  State,  and  not  a  power  to  tax  delegated  to  the 
county  as  provided  in  the  constitution,  and  would  not 
be  protected  by  the  constitutional  restrictions  of  such 
delegated  power,  and  said  tax  would  be  for  no  purpose 
authorized  by  the  constitution.  Under  the  constitution, 
taxation  for  county  purposes  must  be  delegated  to  tbe 
counties  and  cannot  be  exercised  by  the  State  directly, 
as  is  sought  to  be  done  by  said  act.  The  general  laws 
of  the  State  (Code,  §§502-541,  3943)  and  the  general 
law  in  regard  to  returns  of  taxes  to  the  receivers  of 
tax  returns,  and  the  collection  thereof  by  the  tax-col- 
lectors of  the  several  counties,  make  ample  provisions 
for  the  assessment,  levy  and  collection  of  all  taxes  by 
counties  and  for  county  purposes ;  and  under  the  con- 
stitution no  special  law  can  be  enacted  affecting  railroad 
corporations ;  and  this  corporation  has  never  consented 
to  but  has  always  protested,  and  does  now  protest 
against  the   varying  of  said  general  law,  in  so  far  as  it 
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aftects  its  particular  case.  So  far  as  said  act  seeks  to 
tax  the  personal  property  and  rolling-stock  of  defendant 
and  other  railroad  companies,  as  provided  in  section 
three,  it  is  null  and  void,  becaune  the  method  of  appor- 
tioning such  taxation  prescribed  therein  is  unintelligible 
and  not  susceptible  to  construction.  In  so  far  as  said 
act  may  be  construed  to  seek  a  distribution  of  the  tax- 
ation of  said  personalty  and  rolling-stock  along  the  . 
entire  line  of  the  road,  it  is  unconstitutional  and  void, 
because  the  sitits  of  such  property  is  the  domicile  or 
chief  office  of  defendant,  Muscogee  county,  and  there 
alone,  if  at  all,  it  is  subject  to  be  taxed. 

QoBTCHius  &  Chappbll,  for  plaintiff  in  error. 
Clifford  Anderson  and  W.  C.  Glenn,  contra. 
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The   Metropolitan  Street  Railroad   Co.  v.  Powell. 

1.  The  city  court  of  Atlanta,  being  invested  by  statute  with  power 
over  both  civil  and  criminal  business  at  its  March  and  September 
terms,  was  not  deprived  of  its  jurisdiction  over  civil  business  at  fi^  %6 
those  terms  by  a  subsequent  statute  withdrawing  from  it  all  ' 
criminal  jurisdiction.  Such  withdrawal  did  not  operate  by  im- 
plication to  abolish  the  March  and  September  terms  of  the  court. 
Richmond  <k  D,  R.  B.  v.  AUinon,  this  term.    89  Ga.  567. 

2.  A  declaration  for  a  tort  will  not  be  dismissed  on  motion  at  the 
trial  term  because  of  uncertainty  in  setting  forth  the  date  of  the 
commission  of  the  tort,  or  because  some  of  the  personal  injuries 
complained  of  are  not  fully  described.  Such  defects  are  matter 
for  special  demurrer.  The  court  committed  no  material  error  in 
admitting  evidence  or  in  charging  the  jury. 

8.  The  alleged  misconduct  of  plaintiff's  counsel,  by  disclosing  in  the 
hearing  of  the  jury  the  contents  of  a  paper  that  he  sought  to  in- 
troduce in  evidence,  is  not  cause  for  ordering  a  new  trial  over  the 
discretion  of  the  presiding  judge. 

4.  When  the  plaintiff  or  his  counsel  violates  the  conditions  of  a  fair 
trial  by  stating  facts  to  the  jury  not  in  evidence,  or  by  other  un- 
fair and  unwarrantable  practice  in  the  conduct  of  his  cause,  the 
court  may  declare  a  mistrial  of  its  own  motion  or  upon  motion  of 
the  defendant,  or  the  defendant  may  object  to  the  impropriety 
and  invoke  such  ruling  thereon  and  such  instructions  to  the  jury 
as  may  prevent  as  far  as  possible  any  mischief  to  the  cause  of 
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justice.  But  if  no  objection  is  made  and  no  instruction  to  the 
jury  is  invoked,  the  defendant  may  be  treated  as  acquiescing, 
and  a  new  trial  for  such  misconduct  may  be  denied. 

5.  As  the  court  and  the  senior  counsel  for  the  defendant  had  the 
same  understanding  touching  a  disputed  question  as  to  whether 
certain  evidence  for  the  plaintiff  was  ruled  in  or  ruled  out,  it  is 
not  cause  for  a  new  trial  that  the  junior  counsel  for  the  defend- 
ant had  a  different  understanding  with  which  the  stenographer's 
notes  agree,  even  if  the  court  misunderstood  the  answer  of  the 
witness  at  the  time  the  ruling  was  made  and  ruled  the  question 
under  a  misapprehension  of  fact. 

6.  The  party  on  whom  the  burden  of  proof  rests  is  entitled  to  the  aid 
of  all  legal  presumptions  arising  out  of  the  facts  established,  and 
if  these  presumptions,  added  to  the  established  facts,  make  a 
prima  fade  case,  the  burden  is  shifted  to  the  other  party. 

7.  If  the  plaintiff  herself  was  free  from  negligence  and  her  injury  was 
due  to  the  concurrent  negligence  of  the  railroad  company  and  the 
person  with  whom  she  was  riding  in  a  wagon,  he  not  being  her 
servant  and  it  not  appearing  that  she  was  the  owner  of  the  horse 
or  wagon  or  that  she  had  any  agency  or  concern  in  procuring  or 
in  driving  the  same,  and  nothing  appearing  which  tends  to  show 
that  she  was  aware  of  any  incompetency  in  the  driver,  the  com* 
pany  is  liable  to  her  for  all  the  damages  consequent  upon  the  in- 
jury, and  can  take  no  credit  as  to  any  part  thereof  on  account  of 
the  contributory  negligence  of  the  driver  of  the  wagon. 

8.  The  evidence,  though  conflicting,  warranted  the  verdict,  and  the 
damages  found,  though  apparently  extreme,  are  not  so  excessive 
as  to  warrant  this  court  in  directing'a  new  trial  over  the  approval 
of  the  presiding  judge.  Judgment  affirmed. 
May  18, 1898.    By  two  Justices. 

Jurisdiction.  Practice.  Demurrer.  Conduct  of  trial. 
Onus.  Negligence.  Damages.  Street  railroads.  Before 
Judge  Van  Epps.  City  court  of  Atlanta.  September 
term,  1891. 

Mrs.  Powell  sued  for  damages,  and  obtained  a  verdict 
The  defendant  moved  to  reinstate  the  case  (which  was 
tried  on  October  10,  1891,  during  the  September  terra), 
alleging  that  the  apparent  verdict  and  judgment  were 
void,  because  the  June  term,  1891,  of  the  city  court  of 
Atlanta,  was  duly  and  finally  adjourned  on  July  18,  and 
the  September  criminal  term  was  abolished  by  the  act  of 
August  7,  creating  the  criminal  court  of  Atlanta  ;  hence 
there  could  be  no  legal  term  of  the  city  court  until  the 
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December  term,  1891.  The  motion  was  overruled,  the 
court  holding  that  the  act  of  1891  did  no  more  than 
strip  the  city  court  of  its  criminal  jurisdiction,  and  did 
not  interfere  with  the  M!arch  and  September  terms  as  to 
business  other  than  criminal  matters,  citing  the  act  of 
December  24,  1884,  conferring  jurisdiction  on  the  city 
court  to  try  civil  cases  at  the  March  and  September 
terms,  etc. 

The  plaintiflT's  declaration  was  filed  on  June  19, 1890. 
She  alleged:  On  June  14th  "inst.,"  she,  in  company 
with  several  others,  was  riding  in  a  wagon,  driving  a 
horse  usually  safe  and  accustomed  to  be  driven  without 
fright  by  and  near  dummy  street  engines.  As  they 
were  passing  along  Georgia  avenue  in  the  city  of  At- 
lanta, where  there  is  much  travel,  one  of  defendant's 
dummy  engines,  drawing  passenger-cars,  was  seen  ap- 
proaching about  one  hundred  yards  distant,  meeting  the 
wagon  and  occupants.  The  horse  took  fright  at  the 
dummy,  contrary  to  custom,  and  without  running  pulled 
the  wagon  on  and  near  defendant's  track,  and,  though 
the  driver  used  the  greatest  precaution  and  diligence, 
became  uncontrollable  and  continued  to  pull  on  and  near 
the  track.  The  engine,  in  full  view  of  plaintiflF  and  her 
companions  in  the  wagon,  came  rapidly  on,  heedless  of 
their  perilous  situation  on  the  track.  The  engineer, 
fireman  and  conductor  were  seen  not  to  be  on  the  look- 
out ahead,  and  plaintiff  and  her  companion  screamed 
aloud  to  them,  hoping  to  attract  their  attention,  that 
they  might  stop  the  train  without  running  into  the 
wagon ;  but  the  engine  and  cars  came  on  with  unbated 
speed,  and  plaintiflf,  despairing  of  having  the  defend- 
ant's servants  in  charge  of  the  train  see  the  danger  and 
stop  the  train,  sprang  from  the  wagon,  but  before  she 
struck  the  ground  the  engine  rushed  into  the  wagon 
breaking  it  to  pieces.  She  was  caught  between  the  en- 
gine and  wagon,  barely  escaping  with  her  life,  and  re- 
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ceived  the  injuries  hereinafter  related.     The  engine  was 
running  without  control  at  the  rate  of  about  eighteen  or 
twenty  miles  per  hour,  much  faster  than  is  allowed  under 
the  city  ordinances.    Plaintiff  and  her  companions  were 
wholly  without  fault,  and  the  injuries  were  caused  solely 
by  the  gross  carelessness  of  defendant.     Defendant  was 
grossly  negligent  in  failing  to  keep  a  lookout  ahead,  and 
in  running  the  train  at  the  reckless  and  unsafe  rate  of 
speed  mentioned.     By  said  collision  both  bones  of  her 
left  leg  below  the  knee  were  broken,  and  one  of  the 
broken  bones  protruded  through  the  flesh  and  remained 
exposed  until  reset  by  a  surgeon.     She  also  received 
wounds  and  bruises  on  ber  left  side  and  thigh,  and  her 
left  ankle  was  badly  sprained.     **  She  received  painful 
and  permanent  internal  injuries  to  her  back,  spine  and 
intestines."     Her  injuries  are  permanent,  have  caused 
her  great  pain  and  bodily  suffering,  and  will  thus  cause 
her  to  suffer  throughout  all  her  life.     At  the  time  of  the 
reception  of  tbe  injuries  she  was  conducting  a  boarding- 
house  in  Atlanta.     Her  injuries  have  permanently  de- 
barred her  from  attending  to   her  said  business  and 
duties,  or  any  other  kind  of  employment,  to  her  great 
financial  loss  and  damage.     She  has  been  compelled  to 
incur  large  expenses  for  nursing,  etc.     Her  age  and 
expectancy  of  life  are  alleged.      She  claims   (1 5,000 
damages. 

When  the  case  came  on  for  hearing  defendant  moved 
to  dismiss  it,  because  no  date  was  alleged  therein  for  the 
injury  complained  of,  and  no  legal  basis  for  damages  as 
to  loss  of  time.  Defendant  also  moved  to  strike  from 
the  declaration,  if  it  were  not  dismissed,  the  allegation 
that  "she  received  painful  and  permanent  internal  injuries 
to  her  back,  spine  and  intestines,"  because  those  words 
do  not  plainly,  I'ully  and  distinctly  set  forth  the  cause  of 
action  as  to  those  alleged  injuries.  These  motions  were 
overruled.  The  defendant  moved  also  for  a  new  trial, 
which  was  denied.     The  grounds  of  the  motion  are : 
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The  court  erred  in  allowing  the  plaintiff  to  testify  to 
the  condition  of  her  leg  at  the  time  of  the  trial,  viz.  that 
it  was  crooked,  bent,  short,  etc.,  over  the  objection  that 
there  was  no  allegation  of  any  permanent  injuries  to 
her  leg. 

Error  in  allowing  plaintiff  to  testify,  over  the  same 
objection,  "Any  little  distance  that  I  walk,  even  two  or 
three  blocks,  I  can  do  nothing  the  next  day,"  because 
her  inability  to  walk  was  inadmissible  under  her  allega- 
tions. The  court  ruled  that  such  objections  would  have 
been  good  on  special  demurrer  at  the  first  term,  but 
that  it  was  sufficiently  alleged  in  the  declaration  that 
the  injuries  had  permanently  impaired  her  ability,  to  let 
in  the  details. 

For  like  reasons  the  defendant  objected  to  the  evidence 
of  the  number  of  rooms  in  plaintiff's  boarding-house, 
the  number  of  her  boarders,  etc.  The  court  ruled  that 
it  was  not  competent  for  her  to  show  how  much  she 
earned  as  profits  in  the  business  of  keeping  a  boarding- 
house,  but  it  was  competent  to  show  what  her  business 
was — ^that  it  was  a  boarding-house,  and  what  her  ability 
was  to  attend  to  that  kind  of  business,  how  many  board- 
ers she  had,  what  amount  of  strength,  time  and  attention 
she  devoted  to  it,  and  what  ability  she  had  to  devote  to 
it  after  she  was  hurt. 

Error  in  allowing  plaintiff  to  testify  as  to  her  ability 
to  make  dresses,  or  what  she  could  do  in  that  line  now, 
compared  with  what  she  could  do  before  the  injury, 
especially  in  these  words :  "  I  could  make  three  or  four 
dresses  before  I  was  hurt — ^fine  dresses — from  $8  to  $12 
dresses."  The  objection  was  that  her  allegations  did  not 
authorize  such  proof. 

Error  in  admitting  the  tables  of  expectancy  of  life 
and  annuity  tables,  over  the  objection  that  no  proper 
basis  had  been  laid  for  them,  there  being,  as  defendant 
contended,  no  evidence  showing  any  monetary  measure 
of  her  capacity. 
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Pending  the  cross-examination  of  Bryan  Turner,  the 
fireman  of  defendant,  by  plaintift^'s  counsel,  he  showed 
the  witness  a  piece  of  paper,  on  part  of  which  was  written 
these  words :  "  Bryan  Turner,  fireman,  says  dummy  run- 
ning too  fast,  Eng.  Wade  Nichols,  drinking  man,  could 
have  stopped  by  reversing  the  engine  in  time,  Bryan 
Turner."  Plaintift**s  counsel  then  examined  him  about 
the  same  as  follows :  "  Q.  Examine  that  signature  and 
say  whose  it  is.  Who  wrote  that?  what  name  is  that? 
A.  That  is  Bryan  Turner.  Q.  Who  wrote  it?  A.  I 
wrote  it.  Q.  You  say  you  signed  that  paper  ?  A.  I  signed 
it,  but  I  did  not  write  what  was  wrote  there,  only  the 
signature."  Plaintift*'s  counsel  then  asked  the  witness, 
*'  What  is  there  ?"  Defendant's  counsel  objected  because 
the  paper  showed  for  itself,  and  the  objection  was  sus- 
tained. Counsel  for  plaintiff^  then  continued  to  examine 
the  witness  as  follows  :  "  I  am  speaking  with  reference 
to  those  words  which  appear  in  that  ink,  in  those  ink 
lines,  on  the  three  lines  there.  State  whether  when  you 
signed  your  name  to  that  paper  the  writing  in  those  three 
lines  was  there.  (Witness  examines  paper.)  A.  No  sir, 
all  of  it  was  not  there.  Q.  What  part  of  it  was  there? 
A.  This  first  part  was  not  there."  Defendant's  counsel 
objecting  to  reading  the  paper  until  offered  in  evidence, 
plaintiff's  counsel  offered  to  introduce  it  then,  to  which 
objection  was  made  because  it  was  not  plaintiff's  right 
to  offer  this  evidence  while  defendant's  witness  was  being 
examined.  The  court  ruled  that  the  paper  could  be 
identified  and  offered  later.  No  other  question  about 
the  paper  was  asked  of  the  witness.  When  the  testi- 
mony on  the  part  of  defendant  was  closed,  plaintiff*  in 
rebuttal  offered  in  evidence  the  writing  which  had  been 
identified  by  Turner.  Defendant  objected  because  the 
witness  had  said  that  there  was  something  in  there  now 
that  was  not  when  he  signed  the  paper,  and  he  had  not 
been  asked  whether  what  was  in  there  wab  true  or  false. 
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The  court  stated  that  under  the  evidence  as  it  was,  he 
would  have  to  exclude  the  testimony.  Plaintiifs  coun- 
sel testified  about  the  paper,  and  again  offered  it  in 
evidence.  Defendant's  counsel,  to  avoid  reading  it  in 
the  presence  of  the  jury,  handed  it  to  the  judge  and  then 
objected  to  it  on  the  ground  already  stated,  and  further, 
because  it  stated  merely  certain  conclusions  of  the  wit- 
ness, even  if  the  words  be  considered  as  having  been 
deliberately  adopted  by  the  witness.  The  judge  said  he 
would  hear  from  plaintift*'s  counsel,  and  pending  his  ar- 
gument asked  him,  "Suppose  a  witness  was  testifying, 
*  thje  dummy  was  running  tpo  fast,'  would  you  think  that 
admissible?"  Plaintiff's  counsel  took  the  paper  from 
the  judge,  and  in  further  pressing  his  argument  read  the 
words,  "dummy  running  too  fast"  in  the  hearing  of  the 
jury,  contending  that  it  was  admissil^le.  The  court  in- 
terrupted, saying,  "  Don't  read  the  paper ;  I  have  read 
it.  and  know  what  is  in  it."  Plaintift^'s  counsel  said, 
"  But  your  Honor  quoted  it  to  me,"  to  which  the  judge 
replied,  "  The  court  read  no  part  of  the  paper,  but  put 
to  you  a  suppositious  case,"  and  told  him  not  to  read  the 
paper  in  the  hearing  of  the  jury,  unless  it  was  held  com- 
petent evidence  and  until  it  was  so  held.  After  the 
argument  was  concluded  the  court  refused  to  admit  the 
evidence.  Defendant  alleges  that  this  conduct  of  plain- 
tiff's counsel,  under  the  circumstances  stated,  was  unfair 
and  calculated  to  prejudice  and  unduly  influence  the  jury 
a^  to  their  estimate  of  the  value  of  the  fireman's  testi- 
mony, which  was  of  great  value  to  defendant,  if  true. 
Pending  the  concluding  argument  plaintiff' 's  counsel, 
without  having  given  any  notice  in  his  opening  speech 
of  intending  so  to  contend,  spoke  of  the  "  outrage  of 
defendant's  wilfully  keeping  a  notorious  '  drunkard '  in 
charge  of  its  engine,  to  the  manifest  danger  of  the  pub- 
lic," when  the  evidence  did  not  warrant  the  contention 
that  the  engineer  was  a  notorious  drunkard,  or  that  de- 


Digitized  by  VjOOQ IC 


608    Metropolitan  Railroad  Co.  v.  Powell.    [89  Ga. 

fendant  knew  anything  about  his  ever  being  intoxicated. 
Defendant  alleges  that  this  was  unfair  argument  and 
calculated  to  prejudice  and  unduly  influence  the  jury  in 
finding  against  defendant,  and  in  the  amount  of  their 
verdict.  In  a  note  to  this  ground  the  judge  states  that 
he  did  not  hear  this  part  of  the  argument  and  his  atten- 
tion was  not  drawn  to  it  by  any  objection  made  thereto. 
While  plain tiflT  was  being  examined  and  was  allowed 
to  testify  about  her  boarding-house,  over  defendant's 
objection  stated  above,  in  answer  to  the  question,  "  IIow 
many  boarders  did  you  have  ?"  she  testified,  "  Fifteen 
or  twenty  regular  boarders  all  the  time,  and  then  the 
transient  boarders  occasionally.  Steady  boarders  from 
fifteen  to  twenty  and  twenty-five  at  |5  per  week.*'  The 
court  said,  "  Do  not  go  into  that.'*  To  the  jury,  "  The 
answer  of  the  witness  as  to  the  price  the  boarders  paid 
is  withdrawn.  I  admit  the  evidence  as  to  her  ability  to 
carry  on  the  business,  but  the  amount  she  makes  is 
irrelevant."  Later  in  her  examination,  as  reported  by 
the  official  stenographer,  the  following  occurred  :  Plain- 
tiff's counsel,  addressing  the  court,  said:  "Can  I  ask 
this  question  of  the  witness — ^well  I  will  ask  it.  How 
many  dresses  could  you  make  a  week  before  you  were 
hurt?  A.  From  three  to  four."  Defendant's  counsel 
then  said,  plaintiff*'s  counsel  evidently  thought,  from  the 
question  he  addressed  to  the  court,  that  the  question 
was  inadmissible;  and  that  from  the  allegations  of  the 
declaration,  her  ability  to  make  dresses  or  what  she  can 
do  in  that  line  comparatively  now,  is  inadmissible.  The 
court  said,  "  She  can  illustrate  her  capacity  to  labor  by 
reference  to  the  various  employments  in  which  she  was 
both  before  and  since."  She  was  then  asked,  "  You  say 
you  could  make  three  or  four  dresses  before  you  were 
hurt;  what  sort  of  dresses?"  She  answered,  "Fine 
dresses,  from  $8  to  $12  dresses,"  and  was  asked  «  How 
much  can  you  do  now?"     The  court  said  to  the  jury 
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that  the  last  answer  was  ruled  out.  Defendant's  coun- 
sel in  argument  contended  that  no  sufficient  data  ap- 
peared in  the  evidence  as  a  basis  for  a  calculation  of  her 
monetary  loss,  or  her  capacity  to  earn  money.  In  reply 
plaintift'*s  counsel  said  her  ability  to  make  so  many  line 
dresses  worth  from  %%  to  $12,  furnished  such  a  basis. 
Because  counsel  did  not  agree  that  that  evidence  had 
been  allowed,  they  asked  the  court  about  the  same,  and 
the  court  said,  '*  In  order  that  this  point  may  be  settled, 
the  jury  will  understand  that  the  court  did  not  rule  out 
what  plaintiff  said  with  reference  to  money  that  she 
made  and  could  have  made  by  her  manual  service  ii* 
connection  with  the  business  of  dressmaking."  Defend- 
ant alleges  that  the  court  made  a  mistake  in  so  instruct- 
ing the  jury,  because  said  evidence  had  beeq  ruled  outv 
and  the  mistaken  statement  of  the  court  was  to  defendr 
ant's  injury.  In  a  note  to  this  ground  the  court  states  r 
The  court  misapprehended  the  answer  of  the  witness, 
and  did  not  intend  to  rule  out  the  evidence.  During 
the  concluding  argument  for  plaintiff,  one  of  defendant's- 
counsel  came  upon  the  bench  and  said  he  and  the  other 
counsel  of  defendant  differed  as  to  whether  the  court 
ruled  in  or  ruled  out  the  testimony  as  to  what  the  plain- 
tiff' got  for  making  dresses,  that  his  recollectioiL  was  the 
court  ruled  it  in  and  the  other  counsel  said  it  wa»  ruled 
out.  The  court  replied  he  did  not  rule  it  out,  the  testih 
mony  was  in.  In  a  few  minutes  the  court  interrupted 
plaintiff's  counsel,  saying  a  difference  existed  between 
counsel  as  to  whether  certain  testimony  was  ruled  out  or 
not,  and  then  turned  to  the  jury  and  charged  them  as 
stated  above,  after  which  plaintift^'s  counsel  continued 
his  argument.  Defendant  was  cross-examined  as  to  the 
length  of  time  she  had  been  a  dressmaker,  but  not  as  to 
the  price  she  got  for  making  a  dress,  and  the  cross-ex- 
amination was  conducted  by  the  counsel  who  came  upon 
the  bench  as  above   stated.     This  note  having  been 
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made,  defendant  amended  this  ground  as  follows  :  The 
misapprehension  of  the  court  and  consequent  actual 
state  of  the  facts  put  defendant's  counsel  at  disadvantage, 
preventing  further  testimony  on  that  ground,  and  made 
a  basis  for  increase  of  plaintiflT's  damages.  The  court 
further  notes :  No  suggestion  or  intimation  of  surprise 
was  made  by  counsel.  Had  it  been  suggested  that  the 
•action  of  the  court  worked  any  prejudice  to  either  side, 
the  case  would  have  been  reopened  for  further  cross- 
examination  and  for  additional  testimony,  if  desired. 

The  court  charged  :  "  The  defendant  pleads  the  gen- 
eral issue,  which  is  a  general  denial  on  its  part  of  every 
allegation  made  by  the  plaintiff.  The  effect  of  this  plea 
is  to  put  the  burden  on  the  plaintiff  to  establish  the 
truth  of  every  allegation  which  the  law  makes  it  her 
duty  to  establish — ^that  is  to  say,  which  the  law  does  not 
aid  by  a  presumption  in  her  favor — ^to  your  satisfaction, 
by  a  preponderance  of  the  evidence.  .  .  K  you  be- 
lieve from  the  evidence  that  the  plaintiff  was  injured  in 
manner  and  form  as  alleged  in  the  declaration  and  by 
the  running  of  the  cars  of  defendant,  the  presumption 
of  negligence  is  against  the  company.  The  defendant 
may  rebut  this  presumption,  if  it  can.  It  may,  in  many 
instances,  require  but  slight  evidence  to  rebut  the  pre- 
sumption of  negligence  against  the  company,  but  it 
always  remains  until  removed  by  proof,  which  may  be 
that  offered  by  either  side.  If  the  company  proves  either 
that  the  plaintiff's  driver  consented  to,  or  by  his  own 
negligence  caused  the  injury,  or  that  she  could  by  due 
care  have  avoided  it,  or  that  the  company  was  not  neg- 
ligent in  any  of  the  respects  alleged  in  the  declaration 
but  used  all  reasonable  care  and  diligence,  the  defence 
will  be  complete.  Proof  of  either  one  of  these  things  will 
relieve  the  company ;  proof  all  of  them  is  not  required.'* 
The  specific  error  alleged  is,  that  the  jury  were  instructed, 
in  effect,  that  the  fact  of  negligence  by  defendant  need 
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not  to  be  established  to  the  satisfaction  of  the  jury, 
because  as  to  that  fact  the  law  does  aid  plaintiff  by  a 
presumption  in  her  favor. 

The  court  charged:  *<If  you  believe  from  the  evidence 
that  the  plaintiff  accepted  an  invitation  of  one  Stewart 
to  ride  in  a  wagon,  and  that  he  was  the  driver  of  the 
wagon,  and  was  a  person  every  way  competent  and  fit 
to  manage  a  horse,  and  there  was  no  reason  that  she 
could  discover  why  she  should  not  ride  with  him,  she 
would  not  be  chargeable  with  his  negligence,  unless  his 
negligence  in  handling  the  horse  was  the  sole  cause  and 
the  real  cause  of  the  collision.  Contributory  negligence 
on  his  part  concurring  with  negligence  on  the  defend- 
ant's part,  and  both  combining  to  bring  the  collision 
about,  would  be  no  defence  for  injuries  resulting  to  the 
plaintiff  from  such  collision.  If,  however,  you  believe 
from  the  evidence  that  the  negligence  of  Stewart,  the 
driver,  in  checking  or  pulling  or  turning,  or  other- 
wise handling  the  horse,  was  the  sole  cause  and  the 
real  cause  of  the  collision,  without  which  it  would 
not  have  occurred,  such  negligence  would  be  chargeable 
to  her,  so  far  at  least  as  the  railroad  company  is  con- 
cerned, and  would  bar  all  recovery  by  her.  And  again, 
if  you  belief  from  the  evidence  that  the  defendant  was 
not  guilty  of  negligence  in  the  transaction  resulting  in 
the  collision,  but  exercised  all  ordinary  and  reasonable 
care  and  diligence  in  view  of  the  actual  occasion  and 
situation,  and  you  further  believe  from  the  evidence  that 
the  collision  was  due  to  the  fright  of  the  horse,  or  his 
refractory  disposition  in  suddenly  throwing  the  vehicle 
across  the  track  in  front  of  the  moving  engine,  so  as  to 
be  caught  by  it,  the  plaintiff  cannot  recover."  This 
charge  was  alleged  to  be  error,  because  there  was  no 
evidence  as  to  whether  Stewart "  was  a  person  every  way 
competent  and  fit  to  manage  a  horse"  ;  and  because,  if 
by  Stewart's  negligence  the  injury  was  caused  in  part, 
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it  would  be  a  defence  in  part  as  to  the  quantum  of  dam- 
ages, but  the  expression  "no  defence"  cut  off  that  right 
of  contribution  between  plaintiflT  and  defendant. 

The  motion  contained  the  grounds  that  the  verdict 
was  strongly  and  decidedly  against  the  weight  of  evi- 
dence, and  was  excessive. 

N.  J.  &  T.  A.  Hammond,  for  plaintift*  in  error. 
C.  T.  Ladson,  contra. 


1 91  ftsol  Love  et  al.  v.  Anderson,  administrator. 

f  109  339 

-^  gl2  1.  A  homestead  set  apart  March  26th,  1877,  under  the  constitution 

elio  gj  of  1868,  for  the  benefit  of  a  wife  and  minor  children,  was  not  sub- 

I  jeet  to  alienation  by  the  husband  to  the  wife  any  more  than  to 

any  one  else  without  an  order  of  the  judge  of  the  superior  court 
for  reinvestment,  as  prescribed  in  the  act  of  February  26th,  1876. 
Code,  22025.  This  was  true  although  at  the  time  of  the  attempted 
alienation  the  wife  was  the  sole  beneficiary  of  the  homestead,  the 
minor  children  having  ttien  attained  their  majority. 
2.  The  wife,  after  the  death  of  the  husband,  having  continued  to  en- 
joy the  benefit  of  the  homestead  up  to  the  time  of  her  own  death, 
was  neither  entitled  to  dower  nor  to  a  child's  part,  and  at  her  death 
the  property  reverted  to  the  husband's  estate;  and  she  having 
left  no  child,  it  descended,  by  virtue  of  the  act  above  referred  to 
(Code,  22024),  exclusively  to  the  children  of  the  husband  by  a 
former  wife.  Judgment  affirmed.  On  cross-hill  of  exceptions^  reverted. 
May  2, 1892.    By  two  Justices. 

Homestead.  Husband  and  wife.  Dower.  Before 
Judge  Marshall  J.  Clakke.  Fulton  superior  court 
September  term,  1891. 

Petition  by  Anderson,  administrator,  for  direction, 
etc.  The  case  was  tried  before  the  judge  without  a  jury, 
It  was  agreed  that  the  facts  were  as  follows :  Jordan 
Love  died  in  January,  1888.  Plaintiff  was  appointed 
his  administrator  in  August,  1889.  Deceased's  whole 
estate  consisted  of  a  house  and  lot  in  Atlanta.  This 
property,  on  March  26,  1877,  upon  petition  of  Miranda 
Love,  wife  of  Jordan  Love,  was  set  apart  as  a  home- 
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stead  for  the  benefit  of  herself  and  Willis  and  Anna 
Love,  two  minor  children  of  Jordan  by  a  former  mar- 
riage, Willis  being  then  sixteen  years  old  and  Anna 
fourteen.  On  May  4,  1887,  Jordan  Love  executed  and 
delivered  to  his  wife  a  deed  conveying  to  her  in  fee 
simple  the  house  and  lot,  the  consideration  recited  in 
the  deed  being  $10.  Miranda  died  about  six  months 
after  her  husband's  death.  The  administrator  regularly 
sold  the  property  in  November,  1889,  executing  to  the 
purchaser  the  usual  conveyance.  The  purchase  money 
received  was  $1,900,  of  which  he  has  paid  out  several 
amounts  for  the  estate,  approved  by  all  the  parties  to 
this  suit.  The  remainder  of  the  fund  is  the  subject  of 
controversy  between  the  heirs  of  Jordan  Love,  to  wit 
Anna  and  Willis  Love,  and  the  heirs  of  Miranda  Love, 
to  wit  her  mother,  her  brother  and  two  sisters.  As 
stated  in  the  opinion  of  the  court  below,  the  two  chil- 
dren of  Jordan  Love  contended  that  the  deed  from  him 
to  his  wife  is  void,  because  the  property  embraced  in  it 
was  then  the  subject  of  a  homestead  and  could  not  be 
alienated,  and  as  a  consequence  the  title  to  the  property 
was  in  Jordan  to  the  moment  of  his  death,  and  there- 
upon immediately  descended  to  his  heirs.  As  stated  in 
their  answer,  they  contended  that  Miranda  Love,  hav- 
ing by  operation  of  law  a  conditional  life-estate  vested 
in  her  in  the  use  of  the  homestead  property,  of  which 
the  death  of  her  husband  did  not  deprive  her  and  which 
still  remained  a  homestead  until  her  death,  she  never 
having  married  or  done  anything  to  put  an  end  to  said 
homestead  and  life-estate,  at  the  instant  of  her  death 
and  not  until  then  the  fee  of  the  property  reverted  to 
the  estate  of  Jordan  Love,  and  they,  his  children,  were 
then  the  sole  heirs  at  law  of  said  Jordan ;  and  that  the 
deed  was  void  for  gross  inadequacy  of  consideration  and 
fraud,  etc.  The  heirs  of  Miranda  contended  that  the 
deed  is  valid  notwithstanding  the  homestead,  and  that 
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she  died  the  owner  of  the  property,  and  they,  as  her 
heirs,  are  entitled  to  the  same.  The  court  held  that  the 
deed  was  void,  because  made  during  the  existence  of  the 
homestead,  and  that  the  title  to  the  property  was  in 
Jordan  up  to  his  death  and  thereupon  descended  im- 
mediately to  his  heirs ;  and  decreed  that  the  fund  in 
question  be  distributed,  one  third  to  Willis,  one  third  to 
Anna  Love,  and  the  remainder  in  equal  proportions  to 
the  heirs  of  Miranda.  To  this  decision  the  heirs  of  Mi- 
randa "  and  also  Willis  Love  and  Anna  Love,  coplain- 
tiffs  in  error,  being  made  so  by  the  said  codefendants," 
excepted,  and  alleged  that  the  court  erred  in  so  decree- 
ing, and  in  not  decreeing  that  the  heirs  of  Miranda 
should  receive  the  entire  fund  remaining  in  the  hands 
of  the  administrator,  and  in  adjudging  the  deed  to  be 
void.  The  heirs  of  Jordan  Love  "  and  also  Jeff  Erwin, 
Matilda  Simmons,  Sarah  Ann  Hill  and  Matilda  Davis 
(heirs  of  Miranda),  coplaintiffs  in  error  in  this  cross-bill 
of  exceptions,  being  made  so  by  said  codefendants," 
excepted,  and  alleged  that  the  court  erred  in  making 
the  decree,  and  in  not  decreeing  that  Willis  and  Anna 
Love  should  receive  each  one  half  of  the  amount  re- 
maining in  the  hands  of  the  administrator. 

John  M.  Slaton,  for  plaintiffs  in  error. 
Geokgb  S.  Thomas,  George  Hillyer  and  S.  N.  Con- 
NALLY,  for  plaiittiffs  in  error  in  cross-bill. 
Porter  King,  for  the  administrator. 


Fulton  County  v.  Amorous. 

Where  a  statute  requires  jurors  to  be  drawn  separately  for  each 
week  of  the  term,  it  contemplates  that  the  jurors  drawn  for  a 
given  week  shall  be  impaneled  for  the  service  of  that  week,  and 
generally  the  practice  of  the  court  should  conform  to  the  scheme 
of  the  statute.  But  as  all  the  jurors  are  drawn  for  the  same  term, 
the  court  may  in  its  discretion,  with  the  consent  of  the  jurors 
concerned,  excuse  them  from  serving  in  the  week  for  which  they 
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were  drawn  and  assign  them  for  service  in  a  succeeding  week ; 
and  that  this  was  done  will  not,  in  the  absence  of  any  suggestion 
of  injury  to  the  litigant,  constitute  cause  for  challenge  to  the 
array  on  the  ground  that  a  portion  of  the  jurors  in  the  panel  were 
not  drawn  to  serve  for  the  week  in  which  the  panel  was  made  up. 

2.  That  some  of  the  jurors  drawn  but  not  impaneled  were  excused 
by  the  court  for  causes  not  expressly  provided  for  by  statute,  is 
not  ground  for  challenge  to  the  array. 

3.  One  in  possession  of  land  under  a  bond  for  titles  from  the  true 
owner,  with  purchase  money  partly  paid,  is  the  owner  of  the  free- 
hold relatively  to  all  persons  except  the  maker  of  the  bond  and 
those  claiming  under  him.  In  case  the  premises  are  taken  or 
damaged  for  public  purposes,  the  possessor  under  the  bond  is  en- 
titled to  full  compensation ;  certainly  so  by  showing  affirmatively 
the  acquiescence  of  his  vendor  in  his  claim,  and  this  may  be  done 
by  producing  in  evidence  a  conveyance  from  the  latter,  made 
pending  the  action  and  passing  the  absolute  title  in  fee  simple. 

4.  Where  husband  and  wife  live  together  on  premises  which  belong 
to  her,  she  is  not  bound  or  affected  by  the  act  of  her  husband  in 
signing  a  petition  for  widening  the  public  road  in  front  of  the 
premises,  without  evidence  that  she  authorized  or  assented  to 
his  act  or  afterwards  ratified  it  as  her  own. 

5.  An  order  of  the  commissioners  of  roads  and  revenues  authorizing 
the  widening  of  a  public  road  and  reciting  "  that  notice  of  such 
widening  had  been  published  as  required  by  law"  furnishes  no 
evidence  by  presumption  or  otherwise  that  persons,  their  over- 
seers or  agents,  residins;  on  the  land  through  which  such  road 
goes,  were  notified  in  writing  as  the  statute  (Code,  2606)  re- 
quires. 

6.  If  in  fact  a  public  road  is  widened  under  an  order  of  the  commis- 
sioners of  roads  and  revenues  authorizing  it,  a  provision  in  the 
order  that  it  should  be  done  without  expense  to  the  county  will 
not  bar  a  claim  for  damages  or  an  action  therefor  in  behalf  of  a 
land-owner  whose  property  was  in  fact  taken  and  appropriated 
without  his  consent  in  carrying  the  order  into  effect. 

7.  Where  the  order  for  widening  a  public  road  authorizes  that  it  be 
widened  from  twenty  feet  to  thirty  feet,  if  the  county  authorities 
actually  add  twenty  feet  to  its  width  and  the  road  is  used  by  the 
public  accordingly,  and  no  steps  are  taken  to  reduce  the  width  or 
to  compensate  for  the  damage  done  in  the  execution  of  the  order, 
the  land-owner  is  entitled  to  compensation  for  all  the  land  actually 
taken  and  used,  notwithstanding  the  quantity  may  be  in  excess 
of  that  contemplated  by  the  order,  it  not  appearing  that  the  road 
as  opened  and  used  is  wider  than  the  public  necessities  require, 
or  than  the  county  authorities,  under  a  proper  order,  might  have 
made  it 
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8.  The  verdict  was  warranted  by  the  evidence,  and  there  was  no 
error  in  refusing  a  new  trial.  Judgment  affirmedL 

May  18, 1882.    By  two  Justices. 

Jurors.  Practice.  Title.  Husband  and  wife.  County 
matters.  Roads.  Before  Judge  Westmoreland.  City 
court  of  Atlanta.     September  term,  1891. 

Amorous  sued  Fulton  county  for  damages,  alleging 
that  about  August  20, 1890,  he  was  the  owner  of  a  tract 
of  land,  describing  it,  having  a  valuable  frontage  on  a 
public  road,  with  a  valuable  dwelling-house  on  the  land, 
which  had  been  erected  with  reference  to  this  front,  and 
the  front  yard  containing  a  magnificent  growth  of  fine 
shade-trees,  the  situation  of  the  house  and  trees  adding 
much  to  the  value  of  the  property ;  that  at  the  time 
mentioned  the  defendant,  through  the  district  road  com- 
missioners, a  force  of  county  hands  and  others  employed 
and  acting  under  county  authority,  began  work  in  grad- 
ing and  widening  the  road  along  the  entire  front; 
that  the  property  was  invaded  and  a  number  of  large 
shade-trees  cut  down  and  destroyed,  mutilating  the  en- 
tire front  and  marring  its  appearance ;  and  that  said 
agents,  servants  and  officials,  proceeding  to  widen  the 
road,  took  plaintiif's  property  to  a  distance  back  of 
twenty  feet  along  the  entire  frontage,  etc.  The  declara- 
tion also  alleged  demand  for  payment  upon  the  county 
commissioners,  and  their  refusal  to  pay. 

When  the  case  was  called  for  trial  defendant,  before 
announcing  ready  and  in  response  to  the  direction  of  the 
court  to  strike,  objected  to  striking  and  to  the  array,  on 
the  following  grounds  :  On  the  call  of  the  venire  forty- 
four  persons  answered,  all  of  them  being  regularly  drawn 
jurors  of  the  term.  When  excuses  were  called  for,  sev- 
enteen stood  up  and  were  sworn.  Seven  rendered  legal 
excuses,  and  were  adjudged  exempt  and  excused.  Ten 
rendered  business  excuses,  and  the  court  declined  to  ex- 
cuse them  altogether,  but  stood  them  over  to  varioufl 
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times  during  the  terra,  to  subserve  their  convenience 
and  until  their  services  would  be  needed.  Twenty-seven 
of  the  regularly  drawn  jurors  were  retained,  twenty- 
four  of  them  to  make  out  the  two  regular  panels  and 
three  as  talesmen  to  supply  the  places  of  three  jurors  in 
railroad  service,  who  would  disqualify  in  many  railroad 
cases  set  for  trial  during  the  week.  Of  the  twenty-four 
regularly  impaneled,  five  had  been  drawn  for  the  pre- 
vious week  and  had  been  "  stood  over  "  for  service  dur- 
ing the  week  in  question.  Defendant  alleged  it  was  en- 
titled to  have  the  names  of  the  jurors  called  in  order,  and 
excuses  heard  as  each  panel  was  being  formed,  and  only 
legal  excuses  taken,  which  was  not  done ;  and  that  the 
excusing  of  any  juror  who  had  no  legal  excuse  and  post- 
poning his  period  of  service  to  a  future  date  was  illegal ; 
and  therefore  moved  the  court  to  quash  the  array  and 
grant  defendant  an  array  smmoned  and  sworn  according 
to  law.  The  motion  was  overruled.  The  court  certifies 
that  the  practice  complained  of  is  of  ancient  usage  in 
that  court,  and  is  imperatively  necessary  because  of  the 
number  of  courts  and  the  severe  drafts  on  citizens 
for  jury  service,  and  the  multitude  of  exemptions,  mak- 
ing it  necessary  to  draw  a  much  larger  number  than  can 
be  utilized  in  making  up  the  two  regular  panels.  Only 
regularly  drawn  jurors  were  put  upon  the  litigants. 

The  plaintiff  obtained  a  verdict  for  |350,  and  defend- 
ant's motion  for  a  new  trial  was  overruled.  The  motion 
contained  the  following  grounds : 

The  court  erred  in  admitting  a  bond  for  title  from  Mrs. 
Greene  to  plaintiff,  dated  July  2, 1890,  and  a  deed  from 
Mrs.  Greene  to  plaintiff,  dated  July  2,  1891,  the  papers 
being  offered  together  and  each  of  them  being  for  the 
property  described  in  the  declaration.  The  objections 
were,  that  these  papers  were  at  variance  with  the  decla- 
ration which  alleged  title  in  plaintiff  when  the  suit  was 
filed  on  November  6,  1890,  the   papers  separately  or 
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together  showing  that  there  was  no  title  or  right  of  ac- 
tion in  plaintiff'  at  the  commencement  of  the  suit,  that 
when  the  suit  was  instituted  the  title  was  in  Mrs.  Greene 
and  the  right  of  action,  if  any,  was  either  in  her  or  in  her 
and  plaintiff  jointly,  and  a  subsequently  acquired  title 
by  plaintiff  from  her  was  inadmissible  to  sustain  an  ac- 
tion in  favor  of  plaintiff",  for  injury  to  the  freehold, 
commenced  before  he  had  paid  for  the  property  or  ac- 
quired title  thereto. 

Error  in  charging:  '-If  you  believe  from  the  evidence 
that  the  plaintiff'  was  the  owner  and  in  possession  of  the 
land  described  in  the  declaration,  and  the  defendant  in 
the  manner  alleged  took  the  strip  described,  or  any  part 
thereof,  and  appropriated  same  for  public  purposes,  such 
as  widening  a  road,  the  plaintiff  would  be  entitled  to 
recover  on  this  branch  of  the  case  such  sum  as  the  evi- 
dence shows  was  the  actual  market  value  of  the  land  so 
taken  at  the  time  it  was  taken."  The  error  alleged  as 
to  this  charge  was,  that  it  did  not  limit  plaintiff's  right 
to  recover  for  injury  to  the  freehold  to  an  ownership 
and  possession  existing  at  the  time  of  the  injury  or  even 
at  the  commencement  of  the  suit,  but,  on  the  contrary, 
was  a  positive  instruction  that  any  ownership  and  pos- 
session at  any  time  by  the  plaintiff'  authorized  a  re- 
covery by  him  of  the  defendant,  provided  the  defendant, 
in  the  manner  alleged  in  the  declaration,  took  the  strip 
described  or  any  part  thereof,  and  appropriated  the 
same  for  public  purposes,  the  evidence  of  plaintiff 
showing  that  at  the  time  the  injury  was  done  to  the 
freehold  plaintiff'  was  in  possession  only  under  a  bond 
for  title  with  over  two  thirds  of  the  purchase  price 
unpaid,  and  that  the  legal  title  was  then  in  Mrs. 
Greene  and  did  not  pass  out  of  her  until  the  second  day 
of  July,  1891. 

Error  in  refusing  to  charge  as  requested : 

"  If  you  believe  from  the  evidence  that  E.  H.  Greene 
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resided  on  the  land  claimed  to  have  been  damaged,  and 
was  the  agent  or  overseer  of  his  wife,  and  that  he  had 
written  notice  of  the  application  for  the  widening  of  the 
road,  and  consented  to  the  widening,  or  his  wife  failed 
to  put  in  a  claim  for  damages,  and  at  the  time  the  road 
was  widened  the  title  to  the  property  was  in  Mrs. 
Samantha  M.  Greene,  she  aod  those  claiming  under  her 
would  be  estopped  from  claiming  damages. 

"  IS  you  believe  from  the  evidence  that  the  commis- 
sioners of  roads  and  revenues  in  and  for  the  county  of 
Fulton,  at  the  October  term,  1889,  of  their  court,  passed 
an  order  in  relation  to  this  road,  reciting  in  their  order 
authorizing  the  widening  of  the  road,  that  notice  of 
such  widening  had  been  published  as  required  by  law, 
the  presumption  is  that  any  notice  required  by  law  had 
been  given,  and,  in  the  absence  of  proof  to  the  con- 
trary, such  judgment  is  conclusive  that  due  and  legal 
notice  had  been  given. 

"  If  in  the  order  of  the  commissioners  of  roads  and 
revenues  for  Fulton  county  authorizing  the  widening 
of  the  road,  it  was  granted  with  the  proviso  that  there 
should  be  no  expense  to  Fulton  county  for  right  of  way 
or  for  opening  up  the  same,  the  district  commissioners 
would  have  no  right  to  exceed  their  authority,  and  the 
county  would  not  be  liable  for  any  damage  caused  by 
the  district  commissioners  in  exceeding  their  authority." 

Candler  &  Thomson,  for  plaintiff  in  error. 
Arnold  &  Arnold,  contra. 


Werner  v.  Rawson.  "^"^1 

UO©  447| 

While  a  court  of  equity  will  not  reform  a  written  contract  upon 
the  ground  of  mistake  unless  the  mistake  is  shown  to  be  com- 
mon to  both  parties,  yet  it  may  exercise  its  powf^rs  to  grant  relief, 
in  a  proper  case,  by  rescinding  and  cancelling  the  writing  upon 
the  ground  of  a  mistake  of  facts  material  to  the  contract  by  one 
party  only. 
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2.  Where  it  appeared  that  a  matual  mistake  existed  between  the 
contracting  parties  as  to  the  price  to  be  paid  for  certain  real  estate, 
the  vendor  understanding  his  offer  of  $5,000  to  have  been  ac- 
cepted, while  the  agent  of  the  vendee  understood  the  vendor's 
offer  to  be  $2,500,  and  the  vendor,  ignorantly  and  without  exami- 
nation, accepted  a  check  for  the  latter  amount,  and,  without  not- 
ing the  consideration  named  therein,  executed  a  deed  which  per- 
ported  to  convey  the  premises  in  consideration  of  $2,500,  the  ques- 
tion whether  or  not  the  vendor  exercised  reasonable  diligence  to 
discover  the  mistake  was  properly  left  to  the  jury  for  determina- 
tion. The  evidence  introduced  by  the  vendor  explanatory  of  his 
failure  to  observe  that  the  amount  stated  in  the  deed  and  check 
was  not  that  at  which  he  had  agreed  to  sell,  taken  in  connection 
with  the  fact  that  he  conclusively  proved  his  mistake  to  have 
been  honest  and  genuine,  and  that  immediately  upon  discovery 
of  the  same  he  notified  the  opposite  party  and  sought  to  rescind 
the  contract,  warranted  the  jury  in  finding  this  issue  in  his  favor. 
May  16, 1892.    By  two  JosUces. 

Equity.  Contract.  Mistake.  Vendor  and  purchaser. 
Before  E.  N.  Broyles,  judge  pro  ha*i  vice.  Fulton  su- 
perior court.     September  term,  1891. 

Action  by  Mrs.  Werner  against  Rawson,  to  recover 
possession  of  certain  real  estate,  and  for  the  restoration 
of  a  deed  (by  the  establishment  of  a  copy  or  by  re- 
quiring the  execution  of  one  similar)  which  Rawson 
had  executed  and  which  conveyed  to  her  the  property 
in  question.  The  defendant  pleaded  that  the  deed  was 
executed  as  the  result  of  a  mistake  or  misunderstand- 
ing between  himself  and  the  plaintift^'s  brother,  Simon, 
who  negotiated  with  him  in  the  purchase  and  sale  of 
the  property ;  and  hence  he  prayed  that  the  deed  be 
rescinded  and  set  aside.  By  amendment  he  alleged 
that  Simon  by  design  had  the  deed  so  prepared  as  to 
convey  the  property  in  question,  embracing  two  houses 
and  lots,  for  the  consideration  named  by  defendant  in 
the  negotiation  as  the  price  of  one  of  them,  so  as  to 
entrap  him  into  signing  the  same.  The  jury  found  for 
the  defendant,  and  that  the  contract  be  rescinded.  To 
the  overruling  of  her  motion  for  a  new  trial  the  plain- 
tiff excepted. 
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The  evidence  for  the  plaintiff  may  be  thus  stated: 
Simon  for  her  negotiated  with  the  defendant  for  the 
purchase  of  the  property  in  question,  lying  in  the  city 
of  Atlanta.  The  defendant  stated  that  he  had  a  lot 
fronting  100  feet  on  Formwalt  street  which  was  125 
feet  deep,  with  two  houses  on  it  renting  for  $15  or  $16 
apiece  per  month,  and  that  he  would  sell  th^;  piece  of 
property  for  $2,600.  In  about  a  week  Simon  told  him 
that  the  plaintiff  would  take  that  piece  of  property  for 
$2,500,  and  he  turned  over  to  Simon  the  deed  convey- 
ing the  property  to  himself,  that  the  title  might  be 
examined.  As  soon  as  the  plaintift^'s  attorneys  reported 
on  the  title,  she  caused  them  to  prepare  a  deed  describ- 
ing the  property  with  the  above  given  dimensions,  and  re- 
citing the  consideration  of  $2,500.  The  defendant  went 
to  the  office  of  Simon,  who  had  this  deed  and  a  check 
for  $2,500  drawn  by  the  plaintiff  on  the  Atlanta  Na- 
tional Bank  in  the  defendant's  favor,  and  was  by  Simon 
shown  the  deed,  examined  it  and  said  it  was  all  right 
and  he  would  go  to  a  notary  public  and  have  it  at- 
tested. They  started  out,  and  when  they  reached  the 
front  door  Simon  handed  him  the  check  saying,  "  Here 
is  the  money."  The  defendant  looked  at  it  and  put  it 
into  his  hat,  and  the  two  went  on  to  the  Merchants 
Bank  where  the  deed  was  executed,  attested  by  Simon 
and  the  notary  public,  and  given  to  Simon  who  carried 
it  to  his  office,  the  defendant  saying  he  would  go  and 
tell  the  real  estate  man  to  turn  over  the  rents  to  the 
plaintiff.  In  about  fifteen  minutes  the  defendant  re- 
turned to  Simon's  office  and  asked  Simon  to  show  him 
the  deed.  Simon  handed  it  to  him,  and  with  that  he 
threw  the  check  (which  he  had  indorsed)  upon  the 
counter,  said  something  about  a  mistake  having  been 
made,  and  carried  off  and  destroyed  the  deed,  Simon 
protesting  that  it  belonged  to  the  plaintiff,  and  the  de- 
fendant refusing  to  give  it  back.    The  check  was  never 
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accepted  back  by  the  plaintiif,  and  the  amount  for 
which  it  was  drawn  was  on  deposit  to  her  credit  at  the 
bank.  The  defendant  did  not  tell  Simon  he  had  two 
lots  on  Formwalt  street. 

Evidence  for  defendant :  "WTien  Simon  called  on  him 
to  inquire  as  to  prices  of  property  he  would  sell,  he  told 
Simon  he%ad  two  lots  on  Formwalt  street  and  would 
sell  him  either  of  them  for  $2,500.  Simon  returned  in 
a  day  or  two  and  said  they  would  take  them  both,  to 
which  the  defendant  assented,  meaning  that  both  could 
be  taken  at  $2,500  each.  He  never  mentioned  the  two 
lots  as  one  piece  of  property,  but  as  two  separate  lots. 
They  were  separated  by  a  fence,  the  house  on  one  be- 
ing numbered  26,  and  that  on  the  other  28.  He  priced 
them  at  $2,500  apiece.  The  value  of  both  was  $6,000. 
The  houses  (of  five  rooms  each)  were  built  by  the  de- 
fendant at  a  cost  of  $2,300  or  more,  and  he  was  getting 
$16  apiece  per  month  for  their  rent.  He  bought  the 
property  when  it  was  vacant.  When  he  called  at  Si- 
mon's office  to  close  the  trade,  Simon  handed  him  the 
deed  saying,  "  We  have  exactly  followed  the  old  deed." 
Defendant  read  the  description  and  saw  that  this  was 
so,  but  did  not  notice  the  amount  recited  as  the  con- 
sideration. Wlien  Simon  handed  him  the  check  they 
were  in  the  street.  Defendant  did  not  read  it,  being 
unable  to  do  so  without  his  glasses,  and  having  an 
umbrella  in  one  hand  and  something  else  in  the  other. 
He  put  the  check  into  his  hat,  and  did  not  take  it  out 
nor  look  at  it  until  after  he  had  parted  from  Simon 
and  gone  to  the  Atlanta  National  Bank,  and  had  there 
written  his  name  on  the  back  of  it.  He  then  opened 
it  to  get  the  money,  discovered  the  amount  of  it,  and 
immediately  returned  to  Simon's  office  in  his  store  and 
told  him  he  had  made  a  mistake  and  given  a  check  for 
only  one  lot.  "  I  thought  I  bought  them  both,"  said 
Simon.     "  You  did  agree  to  buy  them  both,"  replied 
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the  defendant,  "  but  you  only  gave  me  a  cheek  for  one 
lot.  Give  me  the  deed."  Simon  handed  him  the  deed, 
and  he  handed  Simon  the  check.  Simon  said,  "  It  was 
my  sister's  money."  The  defendant  replied  that  he 
did  not  know  about  that,  and  walked  out  with  the  deed. 
On  the  cross-examination  of  the  defendant  he  testified 
thus :  "  When  I  came  back  to  the  store,  I  don't  know 
what  was  the  first  question  I  asked  Simon.  I  told  him 
there  was  a  mistake  and  I  wanted  to  see  the  deed,  that 
he  had  made  a  mistake.  I  could  not  say  which  way  it 
came  in,  I  am  sure.  I  did  not  throw  down  the  check,  I 
just  handed  it  to  him ;  he  said  it  was  his  sister's  deed.  I 
told  him  a  mistake  had  been  made  and  I  could  not  give 
it  up  to  him.  He  did  not  ask  me  to  give  it  up  to  him. 
I  had  it ;  he  said  it  was  his  sister's  deed" 

The  grounds  for  new  trial,  beside  those  alleging  that 
the  verdict  is  contrary  to  law  and  evidence,  are  as 
follows : 

The  court  charged  :  "  If  Mr.  Rawson  believed  that 
he  was  selling  both  these  lots  for  $5,000,  and  Mr.  Si- 
mon, representing  Mrs.  W"erner,  believed  that  he  was 
selling  the  two  lots  for  only  $2,500,  and  if  Mr.  Rawson 
acted  in  good  faith,  and  with  proper  diligence  to  ascer- 
tain the  exact  truth  of  the  matter  before  he  signed  the 
deed,  or  these  papers,  and  no  negligence  could  be  im- 
puted to  him  for  signing  these  papers  not  knowing  the 
contents  of  them,  then  he  would  be  entitled  to  relief  in 
this  case  and  the  trade  would  not  be  binding  upon 
him."  The  errors  assigned  are,  that  there  was  no  evi- 
dence on  which  to  found  such  a  charge ;  and  that  the 
charge  required  a  verdict  for  the  defendant  on  his  own 
mistake,  provided  only  he  believed  he  was  selling  for  a 
certain  sum  and  acted  in  good  faith  and  with  proper 
diligence  to  discover  the  truth  of  the  matter  before  he 
signed  the  deed,  while  the  law  required  mutuality  in 
the  mistake. 
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Error  in  refusing  to  charge  as  requested :  "  If  you 
believe  from  the  evidence  that  Mr.  Itawson  was  mis- 
taken as  to  the  consideration  named  in  the  deed  and 
check,  and  that  Mr.  Simon  was  not  mistaken  but  in 
good  faith  believed  that  he  was  buying  the  property  for 
his  sister  for  $2,500,  and  believed  that  Mr.  Rawson  so 
thought  at  the  time,  and  did  not  take  any  advantage 
of  Mr.  Rawson  or  practice  any  fraud  on  him  that  in- 
duced his  mistake  about  the  contents  of  the  papers, 
then  Mr.  Rawsou's  mistake  would  not  be  sufficient  to 
relieve  him,  and  he  could  not  be  relieved.  The  mistake 
must  have  been  mutual  to  entitle  him  to  relief." 

Candler  &  Thomson,  for  plaintiff. 
Hall  &  Hammond,  for  defendant. 

Bleckley,  Chief  Justice. 

The  action  was  brought  by  Mrs.  Werner  to  recover 
the  land  and  to  establish  a  copy  of  the  deed  of  con- 
veyance which  Rawson,  the  defendant,  had  executed 
to  her  and  afterwards  destroyed.  The  controlling  legal 
question  arises  upon  the  equitable  relief  prayed  for  by 
Rawson  in  his  answer,  to  wit :  that  the  deed  of  con- 
veyance be  cancelled  and  set  aside  on  the  ground  of 
mistake.  The  mistake,  if  any,  was  not  alone  in  the 
deed,  but  in  the  contract  itself,  and  consisted  primarily 
of  a  difference  of  opinion  or  understanding  as  to  the 
price  at  which  the  property  was  to  be  sold  and  conveyed 
by  the  defendant,  Rawson,  to  the  plaintiff,  Mrs.  Wer- 
ner, the  vendor  understanding  the  price  to  be  $5,000.00, 
and  the  purchaser  (who  contracted  by  her  agent,  Mr. 
Simon)  understanding  it  to  be  $2,500.00.  Both  the  con- 
sideration expressed  in  the  deed  and  the  amount  of  the 
check  delivered  in  payment  of  the  purchase  money  con- 
formed to  the  understanding  of  the  purchaser,  so  that 
relatively  to  these  documents,  the  mistake  was  not 
mutual,  but  only  unilateral.  Relatively  to  the  contract 
itself,  the  mistake  was  mutual  in  so  far  as  mutuality 
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consists  of  mutual  misapprehension  ;  for  the  vendor  had 
one  understanding  of  the  price  supposed  to  be  agreed 
upon,  and  the  purchaser  another.  But  t^e  case  may 
be  dealt  with  as  one  of  mistake  on  the  part  of  the  ven- 
dor alone,  which  mistake,  looking  to  the  whole  scope  of 
it,  consisted,  first,  in  an  honest  belief  that  he  had  named 
$5,000.00  as  the  price  of  the  property,  and  that  the 
purchaser  had  agreed  to  pay  it;  secondly,  in  a  like  be- 
lief that  such  was  the  amount  for  which  the  check  he 
received  in  payment  was  drawn,  when  in  fact  that 
amount  was  only  $2,500.00. 

1.  There  is  a  plain  distinction  between  reforming  a 
writing  and  cancelling  it.  Unquestionably  it  is  true 
that  to  enable  a  court  to  reform  an  agreement  evidenced 
by  writing  on  the  ground  of  mistake,  it  must  affirma- 
tively appear  that  the  mistake  was  common  to  both 
parties,  and  that  the  writing  as  executed  expresses  the 
contract  as  understood  by  neither.  The  reason  for  the 
rule  is  forcibly  stated  by  Ames,  C.  J.,  in  Diman  v.  Rail- 
road Co.,  5  R.  I.  134,  who  says  :  "  A  court  of  equity 
has  no  power  to  alter  or  reform  an  agreement  made 
between  parties,  since  this  would  be  in  truth  a  power 
to  contract  for  them ;  but  merely  to  correct  the  writ- 
ing executed  as  evidence  of  the  agreement,  so  as  to  make 
it  express  what  the  parties  actually  agreed  to.  It  fol- 
lows, that  the  mistake  which  it  may  correct  in  such  a 
writing  must  be,  as  it  is  usually  expressed,  the  mistake 
of  both  parties  to  it;  that  is,  such  a  mistake  in  the 
draughting  of  the  writing  as  makes  it  convey  the  in- 
tent or  meaning  of  neither  party  to  the  contract.  If 
the  court  were  to  reform  the  writing  to  make  it  accord 
with  the  intent  of  one  party  only  to  the  agreement,  who 
averred  and  proved  that  he  signed  it  as  it  was  written 
by  mistake,  when  it  exactly  expressed  the  agreement  as 
understood  by  the  other  party,  the  writing,  when  so 
altered,  would  be  just  as  far  from  expressing  the  agree- 
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ment  of  the  parties  as  it  was  before ;  and  the  court 
would  have  been  engaged  in  the  singular  office,  for  a 
court  of  equity,  of  doing  right  to  one  party  at  the  ex- 
pense of  a  precisely  equal  wrong  to  the  other." 

*'  Equity  will  not  reform  a  written  contract  unless  the 
mistake  is  proved  to  be  the  mistake  of  both  parties,  but 
may  rescind  and  cancel  a  contract  upon  the  ground  of  a 
mistake  of  facts  material  to  the  contract  of  one  party 
only."  15  Am.  &  Eng.  Enc.  of  Law,  647.  The  mis- 
take '<  must  be  mutual  if  the  complainant  wishes  to 
have  the  instrument  reformed  and  not  simply  set  at>ide, 
because  equity  cannot  undertake  to  reform  on  the  ground 
of  the  ignorance  or  misapprehension  of  one  of  the  par- 
ties as  to  any  facts,  though  it  may  rescind."  Bispham's 
Prin.  of  Eq.  (4th  ed.)  §191.  So,  "  Cancellation  is  ap- 
propriate when  there  is  an  apparently  valid  written 
agreement  or  transaction  embodied  in  writing,  while  in 
fact,  by  reason  of  a  mistake  of  both  or  one  of  the  parties, 
either  no  agreement  at  all  has  really  been  made,  since 
the  minds  of  both  parties  have  failed  to  meet  upon  the 
same  matters,  or  else  the  agreemeiit  or  transaction  is 
different,  with  respect  to  its  subject-matter  or  terms, 
from  that  which  was  intended."  2  Pom.  Eq.  Jur.  (2d 
ed.)  §870.  "  A  mistake  on  one  side  may  be  a  ground 
for  rescinding  a  contract,  or  for  refusing  to  enforce  its 
specific  performance;  but  it  cannot  be  a  ground  for 
altering  its  terms."  Adams  Eq.  *171.  And  see  Douglas 
r.  Grant,  12  111.  App.  273 ;  Dulany  v.  Rogers,  50  Md. 
524 ;  Diman  v.  Railroad  Co.,  supra.  Our  code,  §3124, 
expressly  declares :  "  A  distinction  exists  between  re- 
forming a  contract  and  executing  a  contract  in  case  of 
mistake.  To  authorize  the  former,  the  court  must  be 
satisfied  by  the  evidence  that  the  mistake  was  mutual ; 
but  the  court  may  refuse  to  act  in  the  latter  case,  if  the 
mistake  is  confined  to  the  party  refusing  to  execute." 
The  next  section  provides  that,  "In  all  cases  of  amis- 


Digitized  by 


Google 


Reports.]  March  Term,  1892.  627 

take  of  fact  material  to  the  contract,  or  other  matter 
aftected  by  it,  if  the  party  complaining  applies  within  a 
reasonable  time,  equity  will  relieve."  Another  section 
(2636)  declares :  "  Mistake  of  a  material  fact  may,  in 
some  casee^  justify  a  rescission  of  the  contract."  For 
some  of  the  circumstances  under  which  the  courts  have 
thought  the  complaining  party  entitled  to  relief,  refer 
to  Brown  i\  Lamphear,  36  Vt.  252,  where  it  appeared 
that  plaintift'  unintentionally  omitted  from  a  deed  con- 
veying land  to  defendant  a  reservation  of  the  right  to 
use  water  from  a  certain  spring;  Paget  r.  Marshall,  L. 
R.  28  Ch.  Div.  255,  where  plaintift*,  in  executing  a  lease 
of  certain  buildings,  included  therein  by  mistake  a  ware- 
house he  had  intended  to  reserve  for  his  own  use,  which 
he  had  refused  to  rent,  but  which  defendant  claimed  to 
be  included  in  the  ofter  he  had  accepted ;  Harris  v.  Pep- 
perell,  L.  R.  5  Eq.  1,  where  the  plaintiff  included  in  a 
deed  to  defendant  a  piece  of  land  not  intended  to  be 
so  conveyed;  also,  the  similar  case  of  Baxendale  v. 
Scale,  19  Beav.  601.  In  Webster  v.  Cecil,  80  Beav.  62, 
it  appeared  that  defendant,  by  letter,  offered  to  sell  cer- 
tain property  to  plaintiff  for  1250i,  and  the  plaintiff, 
by  letter,  accepted  the  offer.  The  defendant  had,  by 
mistake,  inserted  in  his  letter  12501  instead  of  2250/, 
and  he  immediately  gave  notice  of  the  error.  The 
court  refused  to  enforce  the  contract.  See,  also,  Burk- 
halter  v.  Jones,  32  Kan.  5. 

In  view  of  the  authorities  abo\e  cited,  we  do  not  think 
the  contention  of  the  plaintiff  in  error  can  be  maintained, 
and  it  follows,  necessarily,  that  there  was  no  error  in  de- 
clining to  instruct  the  jury  as  requested.  The  charge 
complained  of  we  think  fairly  and  clearly  presented  the 
law  governing  the  case,  and  properly  stated  the  issues  of 
fact  to  be  determined  by  the  jury  in  accordance  therewith. 

2.  It  is  insisted  that  the  conclusion  at  which  the  jury 
arrived  was  not  warranted  by  the  evidence ;    that  de- 
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fendant  had  an  equal  opportunity  with  plaintift'^s  agent 
for  knowing  the  truth,  and  if  he  was  mistaken,  he  waa 
grossly  negligent  in  failing  to  inform  himself,  and  should 
take  the  consequences  of  his  neglect.  So  far  as  the  evi- 
dence discloses,  the  only  neglect  or  want  of  diligence 
with  which  the  defendant  is  chargeahle  was  his  failure 
to  note  the  consideration  recited  in  the  deed  before  sign- 
ing the  same,  and  his  omission  to  examine  the  check 
handed  him  in  payment  to  ascertain  whether  or  not  it 
was  drawn  for  the  amount  at  which  he  had  agreed  to  sell 
his  property.  He  explains  his  failure  to  discover  the 
consideration  expressed  in  the  deed  by  stating  that  it  was 
not  drawn  by  himself,  but  by  plaintiif's  attorney;  that 
upon  handing  him  the  deed,  plaintift*'s  agent  remarked, 
"  We  have  exactly  followed  the  old  deed,"  by  which  he 
meant  to  allude  to  the  description  only,  and  defendant 
directed  his  attention  solely  to  that  portion  of  the  deed 
to  see  that  the  property  had  been  correctly  described. 
It  nowhere  appears  that  defendant  had  the  slightest 
reason  to  anticipate  that  the  plaintiff' 's  agent  had  mis- 
understood his  oifer,  and  believing,  as  he  says  he  did, 
that  plaintiff  had  agreed  to  a  consideration  of  $5,000.00, 
and  that  this  matter  had  been  definitely  and  satisfac- 
torily settled,  there  was  nothing  to  specially  call  his  at- 
tention to  the  fact  that  the  consideration  recited  in  the 
deed  was  only  $2,500.00.  As  to  the  check,  he  says  it 
was  handed  him  by  plaintiff's  agent,  half  doubled  up, 
after  they  had  reached  the  street  on  their  way  to  a  no- 
tary's to  have  the  deed  attested;  that  his  hands  were 
full ;  he  had  an  umbrella  in  one  hand,  and  something  in 
the  other ;  that  he  is  a  man  over  70  years  of  age,  and 
could  not  read  without  his  glasses,  so  simply  placed  the 
check  in  his  hat  and  continued  down  the  street,  without 
looking  to  see  for  what  amount  the  check  was  drawn. 
This  is  the  sum  and  substance  of  defendant's  negligence 
or  lack  of  diligence. 
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In  discussing  the  subject  of  what  negligence  will  pre- 
clude relief  in  case  of  mistake,  Pomeroy  says:  It  has 
sometimes  been  said  in  very  general  terms  that  a  mis- 
take resulting  from  the  complaining  party's  own  negli- 
gence, will  never  be  relieved.  This  proposition  is  not 
sustained  by  the  authorities.  It  would  be  more  accurate 
to  say,  that  where  the  mistake  is  wholly  caused  by  the 
want  of  that  care  and  diligence  in  the  transaction  which 
should  be  used  by  every  person  of  reasonable  prudence, 
and  the  absence  of  which  would  be  a  violation  of  legal 
duty,  a  court  of  equity  will  not  interpose  its  relief;  but 
even  with  this  more  guarded  mode  of  statement,  each 
instance  of  negligence  must  depend  to  a  great  extent 
upon  its  own  circumstances.  It  is  not  every  negligence 
that  will  stay  the  hand  of  the  court.  The  conclusion 
from  the  best  authorities  seems  to  be,  that  the  neglect 
must  amount  to  the  violation  of  a  positive  legal  duty. 
The  highest  possible  care  is  not  demanded.  Even  a 
clearly  established  negligence  may  not  of  itself  be  a 
sufficient  ground  for  refusing  relief,  if  it  appears  that  the 
other  party  has  not  been  prejudiced  thereby."  Pomeroy's 
Eq.  Jur.  §856.  Citing  this  eminent  author,  the  Supreme 
Court  of  Minnesota  laid  down  the  following  rule  in 
Thwing  V.  Hall  &  Ducey  Lumber  Co.,  41  N.  W.  Kep. 
815:  "Affirmative  or  defensive  relief,  such  as  the  cir- 
cumstances of  the  case  may  require,  may  be  granted 
from  the  consequences  of  a  mistake  of  any  fact  which 
is  a  material  element  in  the  transaction,  and  which  is  not 
the  result  of  the  mistaken  party's  own  violation  of  some 
positive  legal  duty,  if  there  be  no  adequate  remedy  at 
law."  Means  of  comparing  the  conduct  of  the  defend- 
ant in  the  present  case  with  what  has  been  held  to  be 
sufficient  diligence  will  be  aftbrded  by  reference  to  au- 
thorities cited  supra.  We  are  certainly  not  prepared  to 
assert,  as  matter  of  law,  that  the  negligence  attributable 
to  Mr.  Rawson  m  the  present  case  was  such  as  to  disen- 
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title  him  to  relief.  The  question  of  his  want  of  diligence 
was  fairly  presented  to  the  jury  for  determination,  and 
we  are  satisfied  to  abide  by  their  conclusion. 

An  examination  of  the  evidence  leaves  no  doubt  that 
Mr.  Rawson  as  sincerely  believed  he  was  selling  for  a 
consideration  of  $5,000.00  as  did  Mr.  Simon  that  he  was 
buying  the  property  at  $2,500.00.  There  was  a  mutual 
mistake  as  to  the  terms  of  sale  continuing  through- 
out the  entire  negotiations,  and  upon  this  all  impor- 
tant element  of  the  contract  the  minds  of  the  parties 
never  agreed.  The  difficulty  seems  to  have  been  that 
neither  expressed  with  sufficient  clearness  the  price  to 
which  he  was  willing  to  agree,  and  the  mistake  which 
arose  as  to  this  matter  is  as  much  attributable  to  Mr. 
Simon  as  to  the  defendant.  To  question  the  genuine- 
ness of  the  mistake  which  defendant  sets  up  in  his 
answer  certainly  seems  unwarranted.  His  testimony  as 
to  the  same  bears  the  stamp  of  truth,  and  is  supported, 
not  alone  by  strong  probability,  but  by  every  material 
circumstance  which  marks  the  transaction.  As  to  the 
amount  at  which  he  priced  the  property  to  plaintiff's 
agent,  he  is  supported  by  the  testimony  of  his  son,  who 
swears  he  was  present  during  the  first  conversation  be- 
tween the  parties,  and  says,  "  Father  said  his  price  was 
$2,500.00  apiece  for  the  lots."  It  seems  that  the  son,  as 
well  as  the  father,  was  in  error  as  to  the  price  Mr.  Simon 
agreed  to  pay,  for  he  testifies  further :  "After  Mr.  Simon 
had  looked  at  the  lots,  he  proposed  to  take  the  two  at 
$2,500.00  apiece,  if  they  could  be  had  at  the  same  price 
each.  I  heard  the  second  conversation.  Mr.  Simon 
said  he  and  his  sister  had  looked  at  the  property  ;  they 
were  well  satisfied  with  the  property ;  they  would  take 
the  two  lots  at  $2,500.00  apiece.  I  was  listening  and 
heard  distinctly.  I  was  considerably  interested  in  it, 
because  I  thought  he  sold  them  too  cheap."  It  was 
shown  the  property  consisted  of  two  improved  city  lots, 
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separate  and  distinct,  and  though  adjoining,  divided  by 
a  partition  fence,  within  ten  minutes  walk  from  the 
heart  of  the  city.  Five-room  cottages  had  been  erected 
on  both  lots,  at  a  cost  for  the  two,  defendant  testifies,  of 
$2,200.00,  which  amount  did  not  include  the  cost  of  fences 
or  other  necessary  improvements.  In  addition  to  what 
defendant  himself  testified  in  regard  to  the  value  he 
placea  upon  the  property,  a  witness  was  introduced  in 
his  behalf  who  testified  that  in  1888  he  was  in  the  real 
estate  business,  and  "was  familiar  with  the  value  of 
property  over  on  Formwalt  street,  in  that  part  of  the 
city,  at  that  time,"  and  that  *'  $3,000.00  a  lot  for  the  two 
lots  would  have  been  very  cheap  in  1888,  three  years 
ago."  The  only  way  in  which  this  testimony  was  met 
by  the  plaintifl['  was  by  showing  the  property  to  have 
been  returned  for  taxes  in  1888  at  $3,000,  the  same  val- 
uation at  which  it  was  assessed  for  taxation  by  the  city. 
It  is  true  Mr.  Simon  says  he  thought  the  price  he 
agreed  to  pay,  $2,600.00,  was  a  fair  price  for  the  prop- 
erty, but  he  also  distinctly  says,  "At  that  time,  I  was 
not  very  well  posted  about  property.  We  were  looking 
more  to  the  income,"  by  which  latter  remark  he  referred 
to  the  price  for  which  the  property  could  be  rented.  But 
a  circumstance  even  more  strongly  in  favor  of  defendant 
is  the  fact  that  immediately  upon  his  discovery  of  the 
amount  stated  in  the  check  he  had  received  in  payment, 
he  at  once,  and  without  the  slightest  delay,  repudiated 
the  whole  transaction.  His  testimony  is  uncontradicted 
that  after  signing  the  deed,  he  crossed  the  street  to  the 
bank  at  which  the  check  was  made  payable,  and  it  was  not 
until  after  he  had  indorsed  the  check  that  he  discovered 
the  amount  expressed  therein  to  be  but  $2,500,00.  With- 
out delay  he  returned  to  Mr.  Simon's  office  and  gave 
notice  of  the  mistake  which  had  been  made.  As  to 
what  there  transpired,  it  may  be  best  to  quote  Mr. 
Simon's  own  statement :  "  I  went  back  to  my  store,  in- 
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tending  that  evening  to  have  the  deed  recorded.  About 
fifteen  minutes  after  that — about  that  time — Mr.  Rawson 
came  back  and  asked  me  to  show  him  the  deed.  I 
handed  him  the  deed,  and  with  that  he  threw  the  check 
on  the  counter  and  said  something  about  a  mistake  hav- 
ing been  made,  and  went  out  of  the  store  with  the 
deed."  No  further  steps  looking  to  a  sale  or  purchase 
of  the  property  were  taken  by  either  party,  and  each 
was  left  in  the  position  he  occupied  prior  to  the  com- 
mencement of  negotiations.  It  will  be  "seen,  therefore, 
that  a  rescission  of  the  contract  and  a  cancellation  of  the 
deed  will  do  injustice  to  neither  of  the  parties,  nor  will 
it  deprive  the  plaintiff  of  any  right  to  which  in  equity 
and  good  conscience  she  may  be  entitled. 

We  are  entirely  satisfied  with  the  verdict  of  the  jury, 
and  there  was  no  error  in  refusing  to  grant  a  new  trial. 

Judgment  affirmed. 


I   gg     goQ] 

■^  ^  Flowers  v.  Flowers. 

1.  There  being  in  this.Ptate  no  statute  inhibiting  the  sale  of  land  by 
the  husband  to  defeat  his  wife's  right  of  dower,  save  aa  to  lands 
to  which  the  title  came  through  her,  an  actual  sale  and  convey- 
ance, though  made  for  the  purpose  of  defeating  dower,  wUl  be  up- 
held in  favor  of  the  purchaser  against  the  widow's  claim  after  her 
husband's  death.  But  a  mere  colorable  sale  and  conveyance,  not 
intended  by  the  parties  to  be  real  and  operative  except  as  a 
means  of  dividing  the  lands  amongst  the  children  of  the  hus- 
band after  his  death,  he  in  the  meantime  to  be  the  real,  whilst 
the  grantee  in  his  conveyance  is  to  be  the  nominal  and  formal 
owner,  will  leave  the  husband  seized  so  far  as  the  dower  right  is 
concerned ;  and  his  widow,  after  his  death,  may  claim  dower 
and  have  it  assigned,  notwithstanding  such  colorable  and  pre- 
tended conveyance  made  by  the  husband. 

2.  In  the  present  case  the  right  to  dower  turns  upon  the  question 
of  a  real,  as  distinguished  from  a  mere  colorable,  sale  and  con- 
veyance, and  not  upon  thf  payment  or  non-payment  of  the  pur- 
chase money  in  the  lifetime  of  the  husband.  If  the  sale  was  real, 
and  the  purchase  money  was  really  due  and  owing  by  the  pur- 
chaser as  a  bona  fide  debt  against  him,  the  dower  would  be  as 
effectually  barred  as  if  all  the  purchase  money  had  been  paid. 
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3.  As  the  husband  had  a  legal  right  to  intend  the  defeat  of  dower 
and  to  effectuate  the  intention,  provided  he  did  it  by  an  actual 
and  real  conveyance,  his  will,  subsequently  executed,  in  which 
he  made  no  provision  whatever  for  his  wife,  would  throw  no  light 
on  the  present  controversy,  which  is  simply,  whether  the  con- 
veyance was  real  or  only  colorable  and  pretended. 

4.  As  tending  to  show  a  motive  for  endeavoring  to  defeat  dower 
without  parting  with  dominion  and  real  ownership,  evidence  of 
family  disturbances  between  the  husband  and  wife,  and  between 
her  and  one  of  his  children  by  a  former  marriage,  is  relevant. 

Mny  16, 1802. 

Dower.  Husband  and  wife.  Evidence.  Before  Judge 
Richard  H.  Clark.  DeKalb  superior  court.  August 
term,  1891. 

Reported  in  the  decision. 

Candler  &  Thomson,  for  plaintiff  in  error. 
J.  A.  Wimpy  and  W.  J.  Speairs,  contra. 

Simmons,  Justice. 

Commissioners  appointed  to  assign  dower  to  Mrs. 
Catherine  Flowers,  widow  of  John  Y.  Flowers,  assigned 
to  her  one  hundred  and  sixty-five  acres  of  farming  land 
and  a  town  house  and  lot.  Ueorge  N.  Flowers  objected, 
as  executor  of  John  Y.  Flowers  and  individually,  upon 
the  ground  that  John  Y.  was  not  seized  and  possessed 
at  the  time  of  his  death  of  the  lands  in  which  the  dower 
was  admeasured.  It  appeared  upon  the  trial  that  George 
N.  claimed  the  land  in  question  under  a  deed  made  to 
him  by  John  Y.  on  August  14th,  1875,  in  consideration 
of  $5,500.  The  will  was  dated  February  16th,  1884. 
The  jury  found  the  issue  in  favor  of  Mrs.  Flowers,  and 
George  N.  made  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  excepted. 

1.  There  was  evidence  tending  to  show  that  the  deed 
was  made  by  John  Y.  Flowers  for  the  purpose  of  defeat- 
ing his  wife's  right  to  dower ;  and  the  court  in  its  charge 
made  the  right  depend  upon  whether  this  iutention  was 
established,  without  regard  to  whether  there  was  an 
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actual  sale  and  conveyance  or  not.  The  jury  were  in- 
structed that  if  such  was  the  husband's  purpose,  she 
would  be  entitled  to  dower  notwithstanding  the  convey- 
ance. We  think  this  was  error.  In  this  State  there  is 
no  statute  inhibiting  the  sale  of  land  by  a  husband  to' 
defeat  his  wife's  right  of  dower,  save  as  to  lands  the  title 
to  which  came  through  her.  It  is  true  that  at  common 
law  no  acts  of  the  husband  during  coverture,  without 
the  concurrence  of  the  wife,  could  defeat  dower;  her 
inchoate  right  attached  to  all  lands  of  which  the  husband 
was  seized  at  any  time  during  the  coverture.  But  by 
our  statute  of  1826  (Cobb's  Dig.  p.  171)  it  was  provided 
that  "all  conveyances  of  lands  and  tenements  made  by 
the  husband  alone,  during  the  coverture,  shall  be  legal 
and  valid,  and  effectually  convey  the  -entire  premises 
therein  described,  except  such  lands  as  the  husband  may 
have  become  possessed  of  by  his  intermarriage,  .  . 
any  law,  usage,  custom  or  rule  of  court  to  the  contrary 
notwithstanding ;  provided  that  nothing  herein  contained 
shall  prevent  the  widow  from  her  right  to  dower  in  all 
lands  of  which  her  husband  may  have  died  seized  and 
possessed."  The  code,  §1763,  declares  that  "dower  is 
the  right  of  a  wife  to  an  estate  for  life  in  one  third  of  the 
lauds,  according  to  valuation,  including  the  dwelling- 
house,  .  .  of  which  the  husband  was  seized  and 
possessed  at  the  time  of  his  death,  or  to  which  the  hus- 
band obtained  title  in  right  of  his  wife."  It  is  clear 
from  these  provisions  that  prior  to  the  husband's  death, 
and  as  to  property  of  which  he  was  not  seized  and  pos- 
sessed at  the  time  of  his  death,  and  which  did  not  come 
through  the  wife,  no  dower  right  could  exist.  Hence, 
if  there  was  an  actual  sale  and  conveyance  of  the  prop- 
erty, no  right  or  title  being  reserved  in  the  husband  and 
none  existing  in  him  at  the  time  of  his  death,  there  was 
no  right  of  the  wife,  present  or  future,  upon  which  the 
conveyance  could  operate  as  a  fraud ;  and  therefore  she 
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could  not  be  heard  to  complain  of  his  motive  in  thus 
disposing  of  his  property.  Having  the  right,  without 
her  consent,  to  make  an  absolute  conveyance,  the  neces- 
sary effect  of  which  would  be  to  cut  off  the  possibility 
of  dower,  it  cannot  be  objected  that  his  purpose  was  to 
accomplish  that  result.  In  this  case  the  conveyance  y 
was  upon  its  face  absolute,  and  there  is  no  claim  that 
the  property  came  through  his  wife.  If  there  was  in 
fact  an  absolute  sale  and  this  conveyance  was  intended 
to  operate  as  a  present  and  effectual  transfer  of  the 
grantor's  rights  in  the  property,  the  transaction  must  be 
upheld  in  favor  of  the  purchaser  against  the  claim  of 
the  widow.  If,  however,  it  was  merely  a  colorable  sale 
and  conveyance,  not  intended  by  the  parties  to  be  real 
and  operative  except  as  a  means  of  dividing  the  lands 
amongst  the  children  of  the  husband  at  his  death,  he  in 
the  meantime  to  be  the  real,  whilst  the  grantee  in  this 
conveyance  was  to  be  the  nominal  and  formal  owner, 
this  would  leave  the  husband  seized,  so  far  as  the  dower 
right  is  concerned ;  and  his  widow,  after  his  death,  could 
claim  dower  and  have  it  assigned,  notwithstanding  such 
colorable  and  pretended  conveyance. 

Though  there  is  no  direct  adjudication  of  this  court 
upon  the  question,  our  decisions,  so  far  as  they  go,  are 
in  harmony  with  what  is  here  said.  Th^  same  view  is 
upheld  in  other  States  having  statutes  similar  to  our 
own.  See  6  Am.  A  Eng.  Enc.  of  L.,  tit.  Dower,  pp. 
886,912;  Stewart,  Husb.  and  Wife,  §268;  IScribneron 
Dower,  chap.  29,  §18 ;  ed.  of  1883,  p.  616.  In  Con- 
necticut the  statute  confers  upon  the  widow  dower  in 
"one  third  part  of  the  real  estate  of  which  her  husband 
died  possessed,"  the  word  "possessed,"  as  here  used, 
being  held  to  be  synonymous  with  "seized."  In  the 
case  of  Stewart  v,  Stewart,  6  Conn.  317,  the  husband 
executed  a  deed  conveying  all  his  real  estate  to  his  chil- 
dren, and  placed  it  in  the  hands  of  a  third  person  to  be 
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delivered  at  his  death.  On  the  happening  of  the  event 
the  deed  was  delivered  in  accordance  with  his  directions, 
and  it  was  held  that  the  instrument  was  strictly  a  deed, 
taking  eftect  from  the  time  of  its  delivery  to  the  depos- 
itary, and  that  the  widow  was  thereby  barred  of  her 
dower.  In  respect  to  the  objection  urged  in  behalf  of 
the  widow,  that  it  was  fraudulent  as  against  her,  Hos- 
mer,  C.  J.,  said :  "  Was  the  deed  fraudulent  as  relative 
to  Mrs.  Stewart?  This  depends  entirely  on  the  riykt 
which  she  had  to  the  estate  conveyed,  anterior  to  the 
death  of  the  husband.  If  she  had  no  right  which  the 
law  recognizes,  then  the  delivery  of  the  deed  could  be 
no  fraud  on  her  right ;  that  is,  no  fraud  on  a  nonentity. 
By  the  English  law  the  right  to  dower  originates  on  the 
marriage ;  but  by  our  law  It  takes  its  origin  at  the  hus- 
band's death.  Our  ancestors  did  not  think  it  expedient 
to  restrain  that  free  transfer  of  real  estate  which  the  y 
interest  of  the  community  requires ;  and  for  this  reason^ 
the  law  has  given  to  the  wife  no  lien  or  right,  legal  or 
equitable,  to  the  husband's  estate,  during  his  life.  Her 
condition,  in  this  respect,  is  like  that  of  her  husband's 
children,  or  other  heirs;  and  the  only  right  of  either  is, 
to  such  estate  afi  he  has  not  disposed  of."  The  cases 
cited  by  counsel  as  contrary  to  this  view  are  clearly 
distinguishable  from  the  case  in  hand.  The  first  of 
these  cases  is  from  Vermont,  where  a  similar  statutory 
provision  existed  (Thayer  v,  Thayer,  14  Vt.  107);  but 
in  that  case  the  decision  was  placed  upon  the  ground 
that  the  conveyance,  which  was  without  any  valuable 
consideration,  was  intended  not  only  to  defeat  the  wife 
of  her  dower,  but  to  secure  to  the  grantor  the  posses- 
sion, use  and  control  of  the  property  during  his  life. 
Both  in  that  case  and  the  case  in  24  Vt.  324  (Jenny  v. 
Jenny),  the  possession  was  in  the  husband  at  the  time 
of  his  death.  The  case  of  Brewer  v.  Connell,  11 
Humph.  (Tenn.)  500,  was  placed  upon  a  statute  which 
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declared  that  any  sale  with  intent  to  defeat  the  widow 
of  dower  should  be  void.  Other  cases  cited  by  coun- 
sel were  decided  in  States  where  the  common  law  rule 
had  not  been  changed  and  the  concurrence  of  the  wife 
was  necessary  to  divest  dower. 

2.  The  court  below  held  that  even  if  part  of  the 
purchase  money  of  this  property  had  been  paid  in  good 
faith  by  the  grantee,  he  acquired  no  title  if  the  note 
for  the  remainder  was  not  paid  before  the  grantor's 
death.  The  charge  on  this  point  was  as  follows :  "  If 
George  N.  Flowere,  during  the  lifetime  of  his  father, 
John  Y.  Flowers,  had  in  good  faith  paid  this  purchase 
money,  .  .  $6,500,  $1,000  at  the  beginning  and 
$4,500  afterwards,  then  the  title  would  have  been  trans- 
ferred to  him,  so  that  it  would  not  have  been  in  John 
Y.  Flowers  at  his  death,  unless  it  might  have  been  dis- 
regarded on  account  of  some  fraud  against  the  widow 
by  the  parties  involved  in  that  title;  that  I  do  no( 
charge  you  at  this  time,  but  I  may  do  so  before  I  get 
through.  Then  if  that  had  been  the  case  he  would 
stand  as  the  possessor  as  I  say,  without  more,  and  the 
title  would  be  in  him  at  the  death  of  John  Y.  Flowers. 
But  if  you  should  believe  from  the  evidence  that  that 
note  was  not  paid  during  the  lifetime  of  John  Y.  Flow- 
ers, then,  so  far  as  that  goes,  it  would  not  convey  to 
him  such  title  as  might  be  consummated  by  the  payment 
of  the  purchase  money." 

From  what  we  have  said  in  the  preceding  division  of 
this  opinion,  it  will  be  seen  that  the  right  to  dower  in 
this  case  turns  upon  the  question  of  a  real,  as  dis- 
tinguishable from  a  merely  colorable  sale  and  convey- 
ance ;  and  this  being  so,  it  does  not  matter  whether  the 
whole  of  the  purchase  money  was  paid  in  the  lifetime 
of  the  husband  or  not.  If  the  sale  was  real  and  the 
purchase  money  was  in  fact  due  and  owing  by  the  pur- 
chaser as  a  bona  fide  debt  against  him,  dower  would  be 
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as  effectually  barred  as  if  all  the  purchase -money  bad 
been  paid.  In  Day  v.  Solomon^  40  Ga.  82,  where  the 
land  was  not  paid  for  and  it  was  held  that  dower  was 
not  barred,  there  was  not  merely  a  failure  to  pay,  but 
there  was  no  conveyance  of  the  title,  the  purchaser 
holding  under  a  bond  to  convey.  It  was  held,  there- 
fore, that  the  husband,  at  the  time  of  his  death,  had  a 
perfect  legal  title. 

3.  It  was  further  alleged  as  error  that  the  court 
allowed  the  applicant  for  dower  to  read  in  evidence  the 
will  of  John  Y.  Flowers,  over  objection  that  the  same 
was  irrelevant.  This  will  provided :  for  the  payment 
of  the  testator's  debts ;  that  his  executors  should  sell  at 
public  outcry,  after  advertisement,  all  his  property  real 
and  personal,  and  collect  all  his  notes  and  accounts ; 
and  that  proceeds  arising  from  the  sale  of  the  property 
and  money  collected  on  the  notes  and  accounts,  after 
the  payment  of  the  debts,  should  be  divided  equally, 
share  and  share  alike,  between  the  six  children  of  tes- 
tator, of  whom  George  N.  Flowers  was  one.  George 
N.  was  appointed  executor.  It  was  contended  that  the 
will  was  relevant  testimony  to  show  that  the  widow  was 
ignored,  and  that  John  Y.  Flowers,  at  the  time  of  its 
execution,  was  endeavoring  to  defeat  his  wife  of  all  in- 
terest in  his  estate  and  using  George  N.  Flowers  to 
carry  out  his  plans.  In  reply  to  this  it  is  enough  to  say 
that  if  the  husband,  as  we  have  shown,  had  a  legal  right 
to  intend  the  defeat  of  dower  and  to  effectuate  the  in- 
tention by  an  actual  and  real  conveyance,  a  will  subse- 
quently executed,  in  which  he  made  no  provision  for 
the  wife,  would  throw  no  light  on  the  present  contro- 
versy, which  is  simply  whether  the  conveyance  was  real 
or  only  colorable  and  pretended . 

4.  Error  is  also  assigned  upon  the  admission  of  tes- 
timony relating  to  family  disturbances  between  the 
husband  and  the  wife  and  between  her  and  one  of  his 
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children  by  a  former  marriage.  As  tending  to  show  a 
motive  for  endeavoring  to  defeat  dower  without  parting 
with  dominion  and  real  ownership,  we  think  this  testi- 
mony was  relevant.  As  the  case  is  to  go  back  for  a 
new  trial,  it  is  unnecessary  to  enter  into  a  discussion  of 
the  evidence.  What  has  been  said  disposes  of  the  ma- 
terial questions  presented  by  the  record.  For  the  reasons 
stated,  we  think  the  court  erred  in  not  granting  a  new 
trial.  Judgment  reversed. 


Weaver  v.  The  State. 

1.  The  tax  in  question  (Acta  of  1890-91,  vol.  1,  p.  42)  is  a  tax  on 
the  business  of  selling  sewing-machines,  irrespective  of  the  State 
or  country  in  which  the  machines  are  manufactured ;  and  the 
statute  is  not  unconstitutional  because  it  imposes  ii  tax  on  that 
business  without  taxing  other  business  and  occupations,  nor 
because  it  is  not  uniform  with  the  method  of  returning  and  col- 
lecting taxes  on  property,  nor  because  it  prescribes  a  penalty  for 
violation  of  its  requirements.  The  tax  is  uniform  upon  all  busi- 
ness of  the  same  class. 

2.  The  burden  was  on  the  State  of  proving  the  allegation  in  the  in- 
dictment that  the  machines  dealt  in  by  the  accused,  he  being 
a  merchant,  were  of  the  manufacture  therein  designated  and  that 
the  company  manufacturing  the  same  had  not  paid  the  tax  re- 
quired by  law  to  be  paid  into  the  office  of  the  comptroller-general, 
the  fact  of  payment  or  non-payment  of  the  tax  by  such  company 
not  resting  peculiarly  within  the  knowledge  of  the  accused,  and 
the  means  of  proving  the  allegation  being  at  least  as  accessible  to 
the  State  as  to  him. 

3.  By  ordering  sewing-machines  at  the  request  of  persons  wishing  to 
buy  them,  receiving  them  when  sent  in  pursuance  of  the  order 
and  delivering  them  to  the  purchasers,  a  merchant  does  not  en- 
gage in  the  business  of  selling  sewing-machines,  nor  become  a 
dealer  in  them  or  an  agent  tx>sell  them,  within  the  meaning  of  the 
9th  section  of  the  general  tax  act  approved  December  26th,  1890. 

4.  The  verdict  was  not  warranted  by  the  evidence,  and  the  court 
erred  in  not  granting  a  new  trial. 

May  16, 1892. 

Tax.  Constitutional  law.  Criminal  law.  Evidence. 
Before  Judge  Boynton.  Rockdale  superior  court.  Sep- 
tember term,  1891. 
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Reported  in  the  decision. 

J.  R.  Irwin,  for  plaintiff  in  error. 

John  S.  Candler,  solicitor-general,  contra. 

Simmons,  Justice. 

The  defendant  was  indicted  for  a  violation  of  the  pro- 
visions of  section  9  of  the  general  tax  act  of  1890.  Acts 
1890-1,  vol.  1,  p.  42.  The  indictment  charged  that  the 
defendant,  on  the  last  day  of  Fehruary,  1889,  "  did  en- 
gage in  the  business  of  selling  sewing-machines,  to  wit, 
*  Singer  Model,'  a  machine  manufactured  by  a  company 
that  has  not  paid  the  tax  required  by  law  to  be  paid 
into  the  office  of  the  comptroller-general,  he  the  said 
G.  W.  Weaver  not  having  paid  said  tax,  nor  any  one 
else  for  him  at  the  time  of  commencing  business,  or 
afterwards  exhibited  to  the  ordinary  of  said  county  his 
license  from  the  comptroller-general  of  said  State,  nor 
having  registered  his  name  with  the  ordinary  of  said 
county." 

The  section  referred  to  is  as  follows :  "  Sec.  ix.  Be  it 
further  enacted,  that  every  sewing-machine  company 
selling  or  dealing  in  sewing-machines,  by  itself  or  its 
agents,  in  this  State,  and  all  wholesale  and  retail  dealers 
in  sewing-machines  selling  machines  manufactured  by 
companies  that  have  not  paid  the  tax  required  herein, 
shall  pay  two  hundred  dollars  for  each  fiscal  year  or 
fractional  part  thereof,  to  be  paid  to  the  comptroller- 
general  at  the  time  of  commencement  of  business,  and 
said  companies  or  dealers  shall  furnish  the  comptroller- 
general  a  list  of  all  agents  authorized  to  sell  machines 
of  their  manufacture  or  under  their  control,  and  shall 
pay  to  said  comptroller-general  the  sum  of  five  dollars 
for  each  of  said  agents,  for  each  fiscal  year  or  fractional 
part  thereof,  for  each  county  in  which  said  agent  may 
do  business  for  said  company.  Upon  the  payment  ot 
said  additional  sum,  the  comptroller-general  shall  issue 
to  each  of  said  agents  a  certificate  of  authority  to  trans- 
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act  business  in  this  State,  and  such  companies,  dealers 
and  agents,  having  paid  the  taxes  required  herein,  shall 
be  exempted  from  any  county  or  corporation  tax  for 
selling  said  sewing  machines.  Before  doing  business 
under  this  act,  all  sewing-machine  agents  shall  be  re- 
quired to  register  their  names  with  the  ordinaries 
of  those  counties  in  which  they  intend  to  operate, 
and  exhibit  to  said  ordinaries  their  license  from  the 
comptroller-general,  and  to  keep  such  license  pasted 
on  their  vehicles  or  at  their  places  of  business.  Whole- 
sale or  retail  dealers  in  sewing-machines  shall  be  required 
to  pay  the  tax  provided  herein  for  each  manufacture  of 
sewing-machines  sold  by  them,  except  the  manufactureff 
of  such  companies  as  have  paid  the  tax  required  by  this 
act.  All  unsold  sewing-machines  belonging  to  sewing-- 
machine companies,  dealers  or  their  agents,  in  possessioa 
of  said  companies,  dealers,  their  agents  or  others,  shall 
be  liable  to  seizure  and  sale  for  payment  of  such 
license  fees  and  tax.  Any  person  who  shall  violate  the 
provisions  of  this  section  shall  be  liable  to  indictment 
for  misdemeanor,  and  on  conviction  shall  be  fined  not 
more  than  five  hundred  dollars  and  not  less  than  one 
hundred,  in  the  discretion  of  the  court  trying  the  same. 
If  said  fine  is  not  paid  within  the  time  prescribed  by  the 
court,  such  person  so  fined  shall  be  imprisoned  as  pre- 
scribed in  section  4310  of  the  code.  None  of  the  pro- 
visions of  this  section  shall  apply  to  licensed  auctioneers 
selling  second-hand  sewing-machines,  or  to  officers  of 
the  law  under  legal  process,  or  to  merchants  buying  and 
selling  machines  on  which  a  license  tax  has  been  paid 
as  herein  provided,  and  who  keep  the  said  machines 
and  sell  and  deliver  them  at  their  places  of  business, 
such  sales  not  being,  on  commission." 

The  defendant  was  convicted,  and  moved  for  a  new 
trial  on  the  grounds  that  the  verdict  is  contrary  to  law 
and  evidence,  and  because  the  court  erred  in  holding 
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that  the  act  above  quoted  is  con8|bitutional  and  binding 
upon  all  persons  who  act  as  agents  or  dealers  in  sewing 
machines  in  Georgia.  The  motion  was  overruled,  and 
he  excepted. 

1.  It  was  argued  that  the  act  is  in  conflict  with  the 
constitution  of  the  United  States,  "  because  it  is  an  at- 
tempt to  discriminate  against  the  productions  of  other 
States."  No  such  purpose  is  apparent  from  the  act 
itself,  and  we  cannot  assume  that  such  is  its  effect.  The 
tax  is  imposed  upon  the  business  of  selling  or  dealing 
in  sewing-machines  in  this  State,  irrespective  of  the 
State  or  country  in  which  the  machines  are  manufact- 
ured. See  Singer  Mfg.  Co.  v.  Wright,  comptroller- 
general,  33  Fed.  Rep.  124,  where  the  same  question  was 
raised  as  to  a  similar  provision  of  the  tax  act  of  1886. 

It  was  further  objected  that  the  act  is  unconstitutional 
because  it  imposes  a  tax  on  this  business  without  taxing 
other  business  and  occupations,  and  because  this  mode 
of  taxation  is  not  uniform  with  the  method  of  returning 
and  collecting  taxes  on  property.  It  is  too  well  settled 
to  require  discussion,  that  a  tax  upon  a  business  or  occu- 
pation is  not  a  tax  upon  property  within  the  meaning  of 
the  ad  valorem  and  uniformity  clause  of  the  constitution. 
And  it  is  not  a  valid  objection  that  another  business  or 
occupation  is  not  taxed,  or  is  taxed  a  different  amount. 
The  requirement  as  to  this  kind  of  taxation  is  that  it 
shall  be  uniform  upon  all  business  of  the  same  class; 
and  it  is  not  insisted  that  the  tax  in  question  fails  to 
meet  this  requirement.  Constitution  of  1877,  art.  7, 
section  2,  paragraph  1,  Code,  §5181 ;  CutUff  v.  Mayor, 
etc.  of  Albany^  60  Ga.  599.  Also,  Burch  v.  Mayor,  etc, 
of  Savannah,  42  Ga.  600 ;  Bohler  v.  Schneider,  49  Ga. 
195  ;  Home  Ins.  Co.  v.  City  Council,  50  Ga.  530 ;  Mayor, 
etc.  of  Rome  v.  Mc  Williams,  52  Ga.  269;  Goodwin  v. 
Mayor,  etc.  of  Savannah,  53  Ga.  414 ;  Mayor,  etc.  of  Sa- 
vannah V.  Weed,  84  Ga.  683. 
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Nor  is  there  any  mferit  in  the  objection  that  this  sec- 
tion is  unconstitutional  because  it  prescribes  a  penalty 
for  the  violation  of  its  requirements.  Penalties  of  this 
character  are  usual,  and  the  right  of  the  State  to  impose 
them  appears  Ux  be  generally  conceded.  On  this  subject 
see  Cooley  on  Taxation,  2d  ed.  p.  604 ;  State  v.  Cohen, 
84  N.  C.  771 ;  City  of  St.  Louis  i\  Sternberg,  69  Mo. 
308 ;  State  v.  Hayne,  4  Rich.  (S.  C.)  403. 

2,  8,  4.  We  think  a  new  trial  should  have  been  granted 
on  the  ground  that  the  verdict  is  not  supported  by  the 
evidence.  The  evidence  in  the  record  is  as  follows: 
Alden  Thompson,  for  the  State,  testified  :  "The  defend- 
ant, Geo.  W.  Weaver,  is  a  merchant  doing  businesa  in 
Conyers.  He  ordered  two  machines  for  two  parties.  I 
suppose  that  he  sold  them.  The  parties  got  him  to  order 
the  machines  for  them.  This  was  done  in  Rockdale 
county  some  time  in  February  or  March,  1891.  Mr. 
Weaver  is  the  express  agent  at  Conyers,  and  his  store  is 
the  express  office,  and  a  great  many  machines  are  shipped 
through  the  office.  I  don't  know  whether  Mr.  Weaver 
made  any  profit  on  the  machines  or  not.  He  has  one 
machine  in  the  store  now.  The  machines  that  were 
taken  out  were  the  'Singer  Model';  the  one  left  is  a 
'  Cottage.'  Defendant  sold  the  machines  to  parties  or- 
dering them;  I  suppose  he  sold  them.  He  let  them 
have  them.     The  machines  were  shipped  to  defendant." 

The  defendant  made  the  following  statement:  "I 
ordered  a  machine  for  George  Gilstrop  and  one  for  Jake 
Harper,  and  delivered  them  through  my  store.  Gilstrop 
paid  part  in  advance ;  Harper,  when  the  machine  was 
delivered.  This  was  all  done  for  accommodation  on  my 
part.  At  the  time  I  ordered  Harper's  machine  I  ordered 
one  machine  and  expected  to  sell  it,  but  about  that  time 
these  indictments  were  found,  and  I  have  never  tried  to 
sell  the  machine  that  I  bought  to  sell.  I  was  not  acting 
as  agent  for  the  company,  but  simply  ordered  the  first 
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two  machines  for  the  parties,  and  the  one  I  have  on  hand 
I  bought  and  paid  for  like  I  do  other  rnerchandise.  I 
did  not  sell  on  commission." 

The  evidence  fails  to  show  that  the  defendant  sold  or 
was  engaged  in  the  business  of  selling  machines,  or  was 
an  agent  to  sell  them.  The  witness  "  supposed ''  he  sold 
two  machines ;  two  parties  got  him  to  order  the  machines 
for  them;  the  machines  were  shipped  to  the  defendant, 
and  he  let  these  parties  have  them.  This  was  all  the 
witness  knew  about  it.  The  defendant  admitted  order- 
ing two  machines  and  delivering  them,  through  his 
store,  but  claimed  that  he  did  so  as  a  matter  of  accom- 
modation for  the  parties,  and  not  as  agent  for  the  com- 
pany, and  that  he  did  not  sell  on  commission.  By  merely 
ordering  sewing-machines  at  the  request  of  persons 
wishing  to  buy  them,  receiving  them  when  sent  in  pur- 
suance of  the  order,and  delivering  them  to  the  purchas- 
ers, a  merchant  does  not  engage  in  the  business  of  selling 
sewing-machines,  nor  become  a  dealer  in  them  or  an 
agent  to  sell  them,  within  the  meaning  of  the  act.  More- 
over, the  defendant  being  a  merchant  and  not  otherwise 
a  dealer  in  sewing-machines,  it  was  incumbent  upon  the 
State  to  show  that  the  machines  in  question  were  manu- 
factured by  a  company  that  had  not  paid  the  tax  ;  and 
this  it  failed  to  do.  There  is  no  evidence  as  to  what 
company  manufactured  the  machines,  or  that  the  tax 
was  unpaid.  Merchants  buying  and  selling  machines 
are  expressly  exempted  by  the  act  from  the  requirements 
of  obtaining  a  license  from  the  comptroller-general  and 
registering  with  the  ordinary  of  the  county ;  and  it  is 
only  where  the  sewing-machine  company  has  failed  to 
pay,  that  the  tax  is  required  of  any  other  person.  The 
defendant  therefore  was  not  on  the  footing  of  persons 
who  are  required  to  show  a  license  or  the  payment  of  a 
license  tax.  The  fact  of  payment  or  non-payment  by 
the  sewing-machine   company  did  not  rest  peculiarly 
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within  his  knowledge,  and  the  means  of  proof  on  this 
point  were  at  least  as  accessible  to  the  State  as  to  him. 
If  the  allegation  of  the  indictment  as  to  non-payment 
was  true,  the  State,  through  its  comptroller-general, 
ought  to  have  had  no  difficulty  in  adducing  evidence  in 
support  of  it ;  and  having  failed  to  do  so,  we  must  hold 
that  it  failed  to  make  out  its  case.  See  Conyers  v.  The 
StatCy  50  Ga.  104-8.  Judgment  reversed. 


Summers  v.  The  State. 

1.  This  case  is  controlled  by  Weaver  v.  The  State,  this  term. 

2.  It  being  conceded  that  the  accused  was  a  merchant,  and  bought 
and  sold  the  machines  in  question  as  other  merchandise,  and 
there  being  in  the  record  no  evidence  tending  to  show  that  the 
company  which  manufactured  them  has  not  paid  the  tax  required 
by  law,  the  verdict  was  without  evidence  to  support  it,  and  the 
court  erred  in  not  granting  a  new  trial.  Judgment  reverted. 
Hay  16, 1882. 

This  case  was  tried  on  the  same  day  in  the  court 
where  the  Weaver  case,  supra,  was  tried,  the  same 
counsel  appearing. 


Reese  v.  Reese  et  al. 

1.  A  father  who,  while  non  compos  mentM  and  being  moved  by  the 
fraud  and  undue  influence  of  his  insolvent  son,  a  non-resident  of 
the  State,  turns  over  to  the  son  for  collection  and  for  manage- 
ment of  the  proceeds  a  promissory  note,  may,  after  suit  has  been 
brought  upon  the  note  by  the  son  in  his  own  name,  maintain  a 
bill  or  petition  in  the  county  in  which  the  suit  on  the  note  is 
pending,  to  enjoin  the  son  from  proceeding  with  the  suit,  and  for 
the  appointment  of  a  receiver  to  recover  and  take  charge  of  the 
proceeds,  the  bill  or  petition  alleging  that  the  son  intends  to  use 
the  suit  for  the  collection  of  the  money  for  his  own  benefit,  and 
to  carry  the  money  beyond  the  limits  of  the  State  and  convert  it 
to  his  own  use  in  consummation  of  his  fraudulent  purpose. 

2.  A  lunatic,  or  person  non  compos  mentis^  having  no  legal  guardian, 
may  sue  by  any  competent  person  as  his  next  friend.  And  where 
the  question  of  sanity  or  insanity  is  involved  in  the  subject-matter 
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of  the  suit,  the  question  may  be  tried  irrespective  of  whether  a 
commission  of  lunacy  has  been  issued  or  not. 
3.  On  general  demurrer  a  petition  should  not  be  dismissed  because 
some  of  the  parties  are  improper  or  unnecessary,  nor  because 
some  of  the  facts  alleged  may  be  superfluous  or  afford  no  cause 
for  relief,  nor  because  some  of  the  relief  prayed  for  may  not  be 
appropriate,  these  being  matters  for  special  demurrer  at  the 
first  term. 
May  18,1882. 

Parent  and  child.  Fraud.  Insanity.  Injunction  and 
receiver.  Demurrer.  Practice.  Before  Judge  Ronby. 
McDuffie  superior  court.     September  term,  1891. 

B.  Earnest  Reese  excepted  to  the  overruling  of  his 
general  demurrer  to  the  petition  of  John  A.  Baston  aa 
next  friend  of  Benjamin  T.  Reese,  and  of  Justin  M. 
Reese  for  himself  and  as  guardian  of  Mattie  Lee  Clark. 
This  petition  alleges  the  following :  Benjamin  T.  Reese 
was  twice  married,  and  is  a  widower.  The  issue  of  his 
first  marriage  are,  Gaylord  A.  Reese,  Ellora  H.  Marshall 
and  B.  Earnest  Reese ;  of  the  second,  Justin  M.  Reese, 
and  Columbia  Clark,  deceased,  the  mother  of  Mattie 
Lee  Clark,  a  minor  orphan.  The  children  of  Benjamin 
T,  Reese  are  of  the  age  of  twenty-one  years.  He  has 
given  to  all  his  children  some  property ;  the  property 
given  by  him  to  B.  Earnest  Reese  has  exceeded  in  value 
the  property  given  by  him  to  Justin  M.  and  Mattie  Lee 
and  her  mother.  He  also  gave  B.  Earnest  a  thorough 
collegiate  education,  whereas  his  other  children  received 
only  a  common  school  education.  He  is  now  seventy- 
seven  years  old.  For  two  or  more  years  his  mi»id  has 
been  weakening  and  going  into  decay,  and  since  the 
death,  on  June  2,  1889,  of  his  wife,  the  mother  of  Jus- 
tin M.,  the  mind  of  Benjamin  T.  has  been  almost  a  total 
wreck,  and  he  has  been  mentally  incapable  of  any 
rational  attention  to  his  business,  and  has  been,  so  far 
as  any  business  affairs  are  concerned,  non  compos  mentis. 
His  mind  has  been  so  weak  that  it  could  be  easily 
swayed  and  excited  by  the  slightest  appeals  to  his  pas- 
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sione.  When  B.  Earnest  Reese  finiBhed  his  collegiate 
course  about  1868,  after  living  in  Atlanta  and  other 
places  for  some  time,  he  moved  to  Missouri  where  he 
has  resided  until  the  present.  He  would  communicate 
to  his  relatives  at  home  the  most  flattering  accounts  of 
his  success  in  business,  and  finally  he  notified  them  that 
he  had  contracted  marriage  with  a  member  of  one  of 
the  most  wealthy  and  influential  families  of  Missouri. 
He  visited  his  old  home  in  Georgia  only  at  long  inter- 
vals, but  in  January,  1890,  he  again  visited  his  father, 
and  upon  his  arrival  set  to  work  to  ascertain  his  father's 
financial  condition.  He  found  that  Benjamin  T.  owned 
about  two  hundred  and  fifty  acres  of  land  in  McDuffie 
county,  of  the  value  of  $1,500,  but  from  which  Benja- 
min T.  derives  no  income,  as  it  is  not  now  rented  out  or 
cultivated.  He  also  found  that  Benjamin  T.  had  on 
deposit  with  Scott,  a  merchant  of  Thomson,  McDuflie 
county,  $155  in  currency,  some  notes  for  small  amounts, 
and  a  note  for  $2,552,  given  to  him  by  T.  E.  Watson 
and  J.  F.  Watson,  both  of  McDuffie  county,  for  the 
purchase  money  of  three  hundred  and  nineteen  acres  of 
land  in  that  county,  known  as  the  Ginger  Hill  place, 
dated  December  28,  1888,  and  due  by  installments,  $500 
on  December  28,  1889,  and  the  balance  in  three  equal 
annual  payments.  B.  Earnest  Reese  immediately  set 
about  to  devise  means  to  possess  himself  of  said  cur- 
rency and  note,  and  taking  advantage  of  his  father's 
feeble  mind  and  playing  upon  his  prejudices  and  pas- 
sions, he  set  to  work  to  persuade  Benjamin  T.  that  he 
was  not  treated  with  proper  respect  and  attention  by  the 
other  members  of  his  family  and  especially  by  Justin 
M.,  and  persuaded  Benjamin  T.  to  believe  that  it  was 
necessary  for  his  protection  and  well-being  that  B. 
Earnest  should  assume  the  control  and  management  of 
his  affairs,  pretending  to  him  and  others  that  he  had  no 
motive  of  pecuniary  gain  to  himself  in  thus  assuming 
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control,  and  asserting  that  his  wife  was  rich  and  amply 
able  and  willing  to  support  him.  By  these  and  other 
deceitful  means  and  practices  he  persuaded  Benjamin 
T.  to  turn  over  the  control  of  his  aftairs  and  assets  to 
him,  B.  Earnest;  he  thus  procured  possession  of  the 
currency  and  notes  held  by  Scott,  and  further  procured 
from  Benjamin  T.  a  power  of  attorney  to  B.  Earnest  to 
sell  all  the  real  estate  and  personalty,  and  collect  all 
notes  and  other  evidences  of  indebtedness  owned  by 
Benjamin  T.  Armed  with  this  authority  he  attempted 
to  collect  from  the  Watsons  the  installment  on  their  note 
past  due,  which  they  refused  to  pay  upon  receiving  no- 
tice from  Justin  M.  not  to  do  so.  B.  Earnest  then 
changed  his  tactics,  and  by  the  same  and  other  fraudu- 
lent and  deceitful  means  procured  from  Benjamin  T.  a 
transfer  of  the  note  of  the  Watsons,  and  a  deed  to  him- 
self of  the  Ginger  Hill  place,  and  then  returned  to 
Missouri  and  attempted  to  collect  the  note  from  the 
Watsons.  Failing  in  this,  he  placed  the  note  in  the 
hands  of  Twiggs  &  Verdery,  a  law  firm,  in  whose  pos- 
session it  now  is,  and  who  have  brought  suit  on  it  in 
the  name  of  B.  Earnest  Reese  against  the  Watsons, 
which  suit  is  pending.  Should  B.  Earnest  collect  said 
note  he  would  appropriate  the  proceeds  to  his  own  use. 
All  the  property  heretofore  given  to  B.  Earnest  by  B. 
T.  Reese  was  given  absolutely,  but  B.  T.  Reese  reserved 
a  life-interest  in  the  property  deeded  to  petitioners,  but 
put  them  into  immediate  possession,  giving  them  the 
entire  use  and  control  of  it  with  no  intention  of  ever  claim- 
ing any  of  the  income  of  it,  unless  the  income  derived 
from  other  property  owned  by  Benjamin  T.  should  be  in- 
sufficient for  his  support.  So  long  as  he  could  have  the  in- 
come represented  by  the  Watson  note  it  would  be  un- 
necessary for  him  to  utilize  the  life-interest  reserved  in 
the  property  given  to  petitioners ;  but  deprived  of  this  in- 
come, he  would  need  for  his  support  said  life-interest. 
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Petitioners  are  thus  specially  interested  in  the  Watson 
note,  that  they  may  retain  the  use  of  the  property  given 
them  by  B.  T.  Reese  during  his  life,  and  are  generally 
interested  as  his  prospective  heirs  at  law,  and  at  his 
death  would  be  generally  and  specially  affected  by  the 
conversion  of  this  money  by  B.  Earnest,  who  is  totally 
insolvent  and  would  be  unable  to  respond  in  damages  to 
any  suit  that  might  be  brought  against  him.  He  ob- 
tained and  still  retains  possession  of  the  Watson  note 
through  fraud.  At  the  time  of  turning  over  the  note 
to  him  and  since  that  time  up  to  the  present,  Benjamin 
T.  Reese  was  non  compos  mentiSy  and  mentally  incapaci- 
tated for  making  any  gift.  Owing  to  the  undue  influ- 
ence exercised  by  B.  Earnest  over  him,  B.  Earnest  could 
control  him  while  present ;  but  so  soon  as  he  is  removed 
from  personal  contact  with  B.  Earnest  he  denies  he  has 
made^'any  alleged  gift  as  claimed  by  B.  Earnest.  Owing 
to  his  weakness  of  mind,  B.  Earnest  made  him  believe 
that  the  Watsons  were  endeavoring  to  avoid  the  pay- 
ment of  their  note  and  were  endeavoring  to  defraud 
him  out  of  it,  and  that  it  was  necessary  for  him  to  turn 
it  over  to  B.  Earnest  that  he  might  collect  it  for  B.  T., 
and  prevent  the  Watsons  defrauding  him.  B.  T.  Reese 
delivered  the  note  to  B.  E.  Reese,  believing  he  only 
wanted  to  collect  the  money  for  the  use  of  and  to  de- 
liver to  B.  T.  Reese ;  and  B.  T.  Reese  did  not  intend, 
when  he  delivered  the  note  to  B.  E.  Reese,  to  make  a 
gift  to  B.  E.  Reese,  but  intended  then  and  wishes  now 
the  title  to  the  note  to  remain  in  him,  B.  T.  Reese,  and 
the  proceeds  when  collected  to  be  delivered  to  him.  The 
Watsons  are  solvent  and  amply  able  to  pay  the  note, 
and  it  could  have  been  collected  by  B.  T.  Reese  without 
the  aid  or  interference  of  B.  E.  Reese,  who  never  in- 
tended to  turn  over  the  proceeds  of  it  to  B.  T.  Reese, 
but  intended  from  the  start,  and  still  intends,  to  con- 
vert the  proceeds  of  it  fraudulently  to  his  own  use. 
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All  charges  of  unfilial  conduct  made  by  him  against 
Justin  M.  Reese  are  false,  and  were  made  to  B.  T.  Reese 
for  the  purpose  of  prejudicing  his  mind  against  Justin 
M.,  and  that  B.  E.  might  acquire  a  greater  influence 
over  the  mind  of  B.  T.,  and  accomplish  his  own  selfish 
ends.  The  prayers  are,  that  the  suit  of  B.  Earnest 
Reese  against  the  Watsons  be  enjoined;  that  the  Wat- 
sons be  required  to  pay  the  installment  now  due  on  the 
note  into  court,  and  be  enjoined  from  paying  over  the 
money  now  due,  or  any  of  the  installments  to  become 
due,  to  B.  Earnest  Reese  or  his  attorneys;  that  B. 
Earnest  Reese  be  enjoined  from  collecting  any  part  of 
the  note  or  disposing  of  it,  and  be  required  to  deposit  it 
in  court  to  be  placed  in  the  hands  of  a  receiver;  that  a 
receiver  be  appointed  to  take  charge  of  all  the  assets  of 
B.  T.  Reese,  and  especially  of  the  note,  with  full  power 
to  collect  it  by  suit  or  otherwise,  as  the  payments  fall 
due  on  it ;  that  he  apply  the  income  of  the  assets  of 
B.  T.  Reese,  and  so  much  of  the  corpus  as  may  be  neces- 
sary, to  the  support  of  B.  T.  Reese  during  his  life,  and 
hold  whatever  of  assets  may  be  in  his  hands  at  the 
death  of  B.  T.  Reese,  as  of  his  estate  to  be  distributed 
to  his  heirs  at  law ;  that  the  receiver  pay  Twiggs  4 
Verdery  the  usual  fees  for  bringing  money  into  court, 
and  cost  of  this  proceeding  and  petitioners'  attorney's 
fees ;  that  B.  Earnest  Reese  be  required  to  deliver  to 
the  receiver  the  deed  to  the  Ginger  Hill  place,  and  to 
execute  a  reconveyance  to  B.  T.  Reese  or  otherwise,  as 
may  be  directed,  and  be  enjoined  from  interfering  in 
any  manner  with  any  of  the  assets  of  B.  T.  Reese ;  that 
a  guardian  ad  litem  be  appointed  to  represent  B.  T. 
Reese  in  this  litigation  ;  and  for  general  relief.  • 

Twiggs  &  Verdery,  for  plaintiff  in  error. 
J.  T.  West  and  T.  E.  Watson,  contra. 

Simmons,  Justice. 

1.  B.  Earnest  Reese  brought  an  action  in  the  statutory 
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form  against  Thomas  E.  Watson  and  J.  Forest  Watson, 
upon  a  promissory  note  of  the  defendants  to  Benjamin 
T.  Reese.  Pending  the  action,  John  A.  Baston,  as  next 
friend  of  said  Benjamin  T.  Reese,  and  Justin  M .  Reese 
for  himself  and  as  guardian  of  Mattie  Lee  Clark,  filed 
a  petition  in  the  same  court,  to  enjoin  the  action  from 
proceeding,  and  for  the  appointment  of  a  receiver  to 
recover  and  take  charge  of  the  proceeds,  and  for  other 
relief.  The  substance  of  the  petition  will  be  found  set 
out  in  the  reporter's  statement.  To  this  petition  there 
was  a  general  demurrer,  and  the  overruling  of  this  de- 
murrer is  the  judgment  complained  of. 

The  allegations  present  a  strong  case  for  relief.  It  is 
alleged,  among  other  things,  that  Benjamin  T.  Reese  is 
the  father  of  B.  Earnest  Reese,  and  that  while  non  compos 
mentis  and  being  moved  by  the  fraud  and  undue  influence 
of  said  Earnest,  who  is  insolvent  and  a  non-resident  of 
the  State,  he  turned  over  to  him  for  collection  and  for 
management  of  the  proceeds,  the  promissory  note  which 
is  the  subject  of  the  suit  here  sought  to  be  enjoined ; 
and  that  said  Earnest  intends  to  use  the  action  for  the 
collection  of  the  money  for  his  own  benefit,  and  to  carry 
the  money  beyond  the  limits  of  the  State  and  convert  it 
to  his  own  use  in  the  consummation  of  his  fraudulent 
purpose.  From  these  allegations  it  is  clear  that  the  peti- 
tion is  not  demurrable  for  want  of  equity,  in  so  far  as 
the  action  is  brought  by  the  next  friend  of  Benjamin  T. 
Reese  for  his  benefit. 

2.  The  point  most  strongly  insisted  upon  by  counsel 
for  the  plaintift*  ih  error  was,  that  no  suit  can  be  brought 
in  behalf  of  a  lunatic  or  person  von  compos  mentis,  ex- 
cept by  a  legal  guardian  appointed  after  the  question  of 
sanity  or  insanity  has  been  tried  by  a  commission  of 
lunacy  as  provided  by  the  code,  §§1855  et  seq.  There 
is  no  statutory  provision,  however,  which  prevents  a 
lunatic  who  is  without  a  legal  guardian  from  suing  by 
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any  competent  person  as  his  next  friend,  and  we  know 
of  no  reason  which  should  preclude  one  from  claiming 
the  protection  of  the  courts  until  his  mental  status  is 
adjudicated  and  a  legal  guardian  appointed.  The  privi- 
lege of  representation  by  next  friend  is  accorded  to  all 
persons  not  sui  juris^  the  code,  §4179,  declaring  that 
they  "  may  appear,  either  by  guardian  or  next  friend,  or 
guardian  ad  litem  appointed  by  the  court"  ;  and  we  think 
this  applies  as  well  to  lunatics  as  to  any  other  persons 
under  disability,  whether  in  its  strict  sense  the  phrase 
"not  sui  juris ^^  may  be  properly  applied  to  mental 
capacity  or  not.  Looking  to  the  general  authorities  on 
the  subject,  we  find  it  laid  down  in  a  leading  work  on 
the  law  of  insanity,  that  "  when  a  person  is  in  fact  in- 
sane, but  has  not.  been  so  adjudged  by  a  competent 
tribunal,  or  placed  in  charge  of  a  committee  or  guardian, 
the  courts,  whether  of  law  or  equity,  have  jurisdiction 
to  entertain  suits  brought  by  one  as  next  friend  of  the 
insane  person."  Buswell,  Insanity,  §120.  And  in  11 
Am.  &  Eng.  Enc.  of  Law,  126,  it  is  said:  "  Where  a 
person  is  insane  but  has  not  been  judicially  adjudged  so, 
suits  both  at  law  and  in  equity  should  be  brought  by 
some  person  as  next  friend."  Under  our  code  it  is  in 
the  power  of  the  court  to  guard  against  representation 
by  irresponsible  persons  and  to  see  that  the  party  at 
interest  is  as  fully  protected  as  if  represented  by  a  legal 
guardian,  the  section  above  quoted  further  providing  that 
"the  court  may  require  such  bond  as  shall  protect  the 
interest  of  the  person  under  disability." 

3.  Objections  that  some  of  the  parties  were  improper 
or  unnecessary,  or  that  some  of  the  facts  alleged  were 
superfluous  or  aftbrded  no  cause  for  relief,  or  that  some 
of  the  relief  prayed  for  was  inappropriate,  were  matters 
for  special  demurrer  at  the  first  term,  and  on  a  general 
demurrer  a  petition  should  not  be  dismissed  for  these 
reasons.     A  demurrer  which  is  merely  general  should  be 
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overruled  if  any  part  of  the  petition  be  sustainable. 
This  demurrer  being  to  the  whole  bill,  and  there  being 
good  matter  for  equity  to  deal  with,  the  court  did  not 
err  in  overruling  it.  Hazlehurat  v.  Railroad  Co,y  48  Ga. 
13;  Lowe  v.  Burke,  79  Ga.  166.         Judgment  affirmed. 


The  Augusta  Railway  Company  v.  Andrews. 

1.  Where  the  court  entertains  a  motion  for  a  new  trial  and  renders 
judgment  denying  a  new  trial,  the  presumption  is  that  the  denial 
is  an  overruling  of  the  grounds  stated  in  the  motion,  and  was  not 
influenced  by  matters  of  mere  practice,  such  as  the  time  of  filing 
the  brief  of  evidence,  etc.  Any  point  of  practice  raised  by  the 
re8}>ondent  fatal  to  the  motion  should  be  presented  by  a  motion 
to  dismiss  the  application  for  a  new  trial,  and  if  not  so  presented, 
will  be  considered  as  waived.  If  so  presented  and  overruled,  and 
the  judgment  overruling  it  is  not  excepted  to,  this  also  will  be  a 
waiver.     Obear  v.  Chray,  73  Cfa,  465. 

2.  The  plaintiff's  declaration  as  amended,  not  alleging  that  he  had 
permission  from  the  owner  of  the  electric  system  on  which  he 
had  entered  at  the  time  he  was  injured,  to  come  in  contact  with 
its  wires  or  to  climb  its  pole  in  the  prosecution  of  his  business  for 
another  company,  or  that  the  defendant  knew  of  his  presence  at 
the  scene  of  the  injury,  which  was  up  in  the  air,  some  23  feet  or 
more  from  the  ground,  the  declaration  set  forth  no  en  use  of  ac- 
tion, and  a  general  demurrer  thereto  should  have  been  sustained. 

8.  As  the  court  should  have  sustained  the  demurrer,  all  the  subse- 
quent proceedings  were  erroneous. 
May  SB,  Ifm. 

Kew  trial.  Practice.  Electric  wires.  Master  and 
servant.  Before  Judge  Eve.  City  court  of  Richmond 
county.     May  term,  1891. 

Action  by  Andrews  against  the  railway  company,  for 
damages  from  personal  injuries.  He  obtained  a  verdict ; 
the  defendant's  motion  for  a  new  trial  was  overruled, 
and  it  excepted.  It  excepted  also  to  the  overruling  of 
its  demurrer  to  the  declaration,  the  material  allegations 
of  which  are  stated  in  the  opinion. 

J.  8.  &  W.  T.  Davidson,  for  plaintiff  in  error. 
Twiggs  &  Verdery,  contra. 
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Simmons,  Justice. 

According  to  the  declaration,  there  was  in  the  city  of 
Augusta,  at  the  time  of  the  alleged  injury,  a  system  of 
electric  wires  operated  by  the  defendant,  the  Augusta 
Railway  Company ;  there  was  also  another  system,  con- 
sisting of  the  fire-alarm  wires  of  the  Augusta  Fire  De- 
partment; and  the  plaintiff  was  employed  in  putting 
up  wires  for  a  third,  that  of  a  telephone  company.  In 
stringing  the  wires  on  the  poles,  it  became  necessary  at 
a  certain  point  for  the  plaintiff  to  place  the  telephone 
wire  above  and  across  the  fire-alarm  wire,  and  for  that^ 
purpose  he  ascended  a  pole  of  the  tire-alarm  system,  to 
the  height  of  the  wire,  and  while  attempting  to  place 
the  telephone  wire  over  and  across  the  fire-alarm  wire, 
received  from  the  latter  a  shock  which  caused  him  to 
fall  to  the  ground,  a  distance  of  some  twenty-three  feet ; 
by  which  means  he  was  seriously  injured.  He  charges 
that  his  injuries  *'  were  caused  solely  by  the  careless- 
ness of  the  defendant  company  in  so  negligently  con- 
structing, using  and  operating  what  is  known  as  its 
^feed-wire'  .  .  as  to  permit  and  allow  the  same 
to  come  in  contact  with  said  fire-alarm  wire,  at  the  in- 
tersection of"  two  named  streets  of  the  city;  "and 
negligently  and  carelessly  failing  to  separate  and  keep 
separated  at  a  safe  and  proper  distance  its  said  feed- wire 
and  said  fire-alarm  wire  at  the  time  and  point  indi- 
cated ";  "  that  there  was  being  transmitted  over  said 
feed-wire  at  the  tinje  petitioner  received  said  injuries  a 
powerful  and  deadly  current  of  electricity  used  to  pro- 
pel the  cars  of  the  defendant,  which  current  was  carried 
over  said  fire-alarm  wire  from  said  point  of  contact  to 
the  place  where  petitioner  was  working  as  aforesaid, 
and  thence  into  and  through  his  body ";  and  that  the 
"  fact  of  contact  of  said  feed-wire  and  said  fire-alarm 
wire  was  known,  or  by  proper  diligence  might  have 
been  known  to  the  defendant."     The  declaration  was 
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demurred  to  on  several  grounds,  one  of  which  was  that 
it  set  out  no  legal  cause  of  action.  The  demurrer  was 
overruled,  and  the  defendant  excepted. 

Whether,  so  far  as  concerned  the  safety  of  the  public 
who  pass  along  the  streets  and  under  the  wires,  it  was 
the  duty  of  the  railway  company  or  of  those  in  charge 
of  the  fire-alarm  system,  or  of  both,  to  place  guard- 
wires  under  and  over  their  electric  wires,  to  prevent 
contact,  it  is  unnecessary  now  to  decide.  Under  the 
facts  alleged,  we  are  clear  that  the  plaintiff  was  not 
entitled  to  recover.  He  does  not  allege  any  fact  going 
to  show  that  the  defendant  company  was  under  any 
duty  or  obligation  to  protect  him  at  the  time  or  place 
of  the  injury.  He  does  not  allege  that  he  had  permis- 
sion from  those  operating  or  in  charge  of  the  fire-alarm 
system  to  climb  its  poles  in  the  prosecution  of  his  busi- 
ness. Without  permission  and  without  notice  even,  so 
far  as  appears  from  this  declaration,  he  climbed  the 
pole  and  became  a  trespasser  upon  the  fire-alarm  system. 
He  had  no  right  to  go  upon  the  pole  without  permis- 
sion ;  and  when  he  did  so,  he  took  the  risk  incident  to 
the  trespass.  If  he  had  obtained  permission  from  those 
in  charge  of  the  fire-alarm  system  to  climb  their  poles 
to  carry  on  his  business,  he  would  have  been  in  a  posi- 
tion  somewhat  analogous  to  that  of  a  servant  of  the 
licensors,  and  if,  while  acting  in  pursuance  of  the 
license,  he  had  been  injured  by  the  negligence  of  the 
railway  company,  he  might  be  entitled  to  recover.  Or 
if  he  had  been  upon  the  street,  or  in  any  place  where 
he  had  a  known  right  to  b^,  and  had  been  injured  by 
the  negligence  of  the  railway  company,  he  would  be 
entitled  to  recover.  Whatever  may  be  the  reciprocal 
duties  of  electric  companies  between  themselves,  as  to 
guard- wires,  etc.,  each  must  see  to  it,  up  to  the  measure 
of  full  diligence,  that  the  public  is  protected  upon  the 
streets  from  the  danger  of  contact  with  its  wires  when 
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charged  with  the  deadly  electric  fluid.  If  a  person, 
however,  leaves  his  proper  place  in  the  street  or  high- 
way, and  climbs  a  pole  twenty-three  feet  high  which 
supports  an  electric  wire,  taking  with  him  a  wire  to 
throw  across  the  one  on  the  pole,  and  does  this  with- 
out permission  from  the  company  whose  system  he  has 
thus  entered  upon,  and  by  reason  of  the  contact  of  that 
company's  wire  with  the  "  feed ''  wire  of  another  com- 
pany is  injured,  he  cannot  recover  from  either  company. 
If  the  plaintift*  had  given  the  railway  company  notice 
that  he  was  going  up  the  pole,  or  if  it  had  reasonable^ 
grounds  to  believe  that  he  was  on  the  pole,  and  it  had 
known  or  ought  to  have  known  that  its  wire  was  in 
contact  with  the  other  wire,  it  might  be  liable  to  him 
for  injuries  received  by  him  on  account  of  its  negli- 
gence. But  the  plaintiff  does  not  allege  that  the  de- 
fendant had  notice  of  his  being  on  the  pole,  or  that  it 
had  any  grounds  for  believing  that  he  would  be  on  the 
pole.  We  therefore  think  that,  in  any  view  of  the  case, 
the  court  should  have  sustained  the  general  demurrer 
and  dismissed  the  action. 

As  the  court  should  have  sustained  the  demurrer,  all 
the  subsequent  proceedings  were  erroneous,  and  it  is 
not  necessary  to  discuss  them. 

The  rule  of  practice  in  relation  to  motions  for  new 
trial  before  the  trial  court  is  sufficiently  set  out  in  the 
first  head-note.  Judgment  reversed. 


118  186  Bonner,  guardian,  t).  Evans,  next  friend. 

1.  Pleading  which  attacks  the  returns  made  by  a  guardian  to  the 
court  of  ordinary  which  have  been  examined  and  allowed  by  the 
court,  should  point  out  specifically  the  items  of  the  returns  on 
which  the  attack  is  made,  and  as  to  each  should  disclose  the  cause 
or  ground  of  the  attack.  It  is  not  enough  to  allege  that  the  return 
for  such  and  such  a  year  is  unlawful  as  to  a  specific  amount,  with- 
out pointing  out  the  items  alleged  to  be  unlawful,  and  without 
stating  in  what  the  unlawfulness  consists. 
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2.  Fraud  committed  by  the  guardian  upon  the  ordinary  in  procuring 
the  allowance  of  his  annual  returns  will  vitiate  tlie  returns  and 
their  lapproval  only  in  so  far  as  the  fraud  extended.  If  it  went  to 
the  whole  of  a  return,  the  whole  would  be  vitiated;  if  only  to  cer- 
tain items,  these  only  would  be  vitiated. 

3.  The  guardian  of  the  person  and  property  of  a  lunatic  is  entitled 
to  retain  possession  and  control  of  his  ward's  effects  so  long  as  he 
continues  guardian ;  and  to  deprive  him  of  such  possession  and  con- 
trol before  the  ward  is  refit«>red  to  sanity,  it  is  necessary  that  his 
letters  be  revoked  and  another  guardian  appointed.    If  a  next 

«  friend  suing  in  behalf  of  the  ward  can  maintain  an  action  for  waste 
committed  by  the  guardian,  or  recover  money  in  his  hands,  it  can 
be  done  only  in  connection  with  a  proceeding  to  remove  the  guar- 
dian and  revoke  his  letters.  A  recovery  for  so  much  money,  without 
any  disposition  of  the  case  in  so  far  as  relates  to  removal  or  revoca.- 
tion,  is  contrary  to  law. 

4.  The  court  erred  in  not  granting  a  new  trial. 
MayS7, 189S. 

Guardian  and  ward.  Action.  Pleading.  FraudL 
Before  Judge  McWhortek.  Taliaferro  superior  court.. 
August  term,  1891. 

Reported  in  the  decision. 

Horace  M.  Holden,  for  plaintiff  in  error. 
John  W.  Hixon  and  John  C.  Hart,  contra. 

Simmons,  Justice. 

A  petition  against  Bonner,  guardian  of  Ljdia  T. 
Evans,  a  lunatic,  for  citation  to  account  and  settlement, 
for  cancellation  of  the  letters  of  guardianship,  and  for 
the  appointment  of  some  proper  person  as  guardian,  was 
presented  to  the  ordinary  by  Rosa  Lee  Evans,  as  next 
of  kin  and  an  heir  at  law  of  said  Lydia  T. ;  and  the 
ordinary  ordered  the  guardian  to  show  cause  why  the 
petition  should  not  be  granted.  The  case  was  transferred 
to  the  superior  court  by  consent  appeal.  The  defendant 
demurred  to  the  petition,  on  the  grounds  that  it  failed  to 
set  forth  a  cause  of  action  or  to  state  wherein  the  re- 
turns were  illegal,  or  that  the  remaining  surety  on  nis 
bond  was  insolvent.  The  demurrer  having  been  sus- 
tained, except  as  to  the  allegation  touching  the  insuffi- 

T  89-42 
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ciency  ot  the  bond,  the  plaintiff  amended  by  setting 
forth  various  items  of  the  returns  which  were  alleged  to 
be  unlawful.  To  this  amendment  the  defendant  objected 
because  it  did  not  sufficiently  allege  or  set  forth  any 
grounds  of  complaint  or  cause  of  action  against  him, 
or  wherein  the  returns  or  charges  were  unlawful,  or  that 
he  had  wasted  or  mismanaged,  or  was  wasting  and  mis- 
managing the  ward's  estate.  The  overruling  of  these 
objections  is  excepted  to.  The  allegations  of  the  petition 
as  to  the  expenditures  and  returns  were,  in.  substance, 
that  the  guardian  had  charged  the  ward,  without  an  order 
from  the  proper  court,  with  board  and  clothing,  "as 
flhown  from  said  returns,"  and  by  this  illegal  course 
reduced  the  corpus  of  the  estate,  as  shown  by  his  last 
return,  to  $44.84 ;  that  the  expenditures  made  by  him 
were  not  lawful ;  that  the  labor  of  the  ward  was  suffi- 
cient for  his  board  and  clothing,  and  "  that  said  returns 
are  illegal."     The  amendment  was  as  follows : 

Said  Bonner  received  as  guardian  from  Evans,  the 
former  guardian  of  said  ward,  $409.90.     The  returns  of 

1884  are  unlawful,  because  Bonner  makes  unlawful 
charges  of  $77  for  board  of  the  ward  for  1883,  $16  for 
store  account,  and  $29  for  attorneys'  fees.     "  Returns  of 

1885  of  said  0.  P.  Bonner  guardian  was  unlawful,  to. 
wit :  to  account  for  self  for  board  and  tobacco,  $59.60. 
The  returns  of  said  O.  P.  Bonner  as  guardian  for  1886 
is  unlawful,  of  about  $80,  the  taxes  included  in  this 
amount,  the  whole  returns  being  $82  paid  from  the  fund, 
and  no  part  of  same  is  lawful  except  the  tax.  The  re- 
turns of  the  said  O.  P.  Bonner  for  the  year  1887  is  un- 
lawful to  the  amount  of  $15.  The  returns  of  said  O.  P. 
Bonner  for  the  year  1888  is  unlawful  to  the  amount  of 
$58.  The  returns  of  the  said  0.  P.  Bonner  for  the  year 
1889  is  unlawful  to  the  amount  of  $53.10.  All  of  said 
returns  is  unlawful,  making  a  total  of  $393.30  of  the 
ward's  money  unlawfully  used  by  said  guardian,  0.  P. 
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Bonner.  He  had  no  order  from  the  court  of  ordinary 
to  allow  him  to  go  into  the  corpus  of  the  estate ;  and  all 
the  charges  made  for  board  and  clothing  are  unlawful, 
because  the  labor  of  said  ward  was  worth  his  board  and 
clothing."  ♦ 

1.  The  objection  as  to  the  sufficiency  of  some  of  these 
allegations  was  well  taken.  Where  an  attack  is  made 
upon  returns  which  have  been  examined  and  allowed  by 
the  court  of  ordinary,  it  is  incumbent  upon  the  party 
who  attacks  them  to  show  wherein  they  are  unlawful, 
and  in  his  pleading  he  should  point  out  specifically  the 
items  of  the  returns  on  which  the  attack  is  made,  and 
as  to  each  should  disclose  the  cause  or  ground  of  the 
attack.  It  is  not  enough  to  allege,  as  the  plaintiff*  did 
in  this  case,  that  the  return  for  such  and  such  a  year  is 
unlawful  as  to  a  specific  amount,  without  pointing  out 
the  item  alleged  to  be  unlawful,  and  without  stating  in 
what  the  unlawfulness  consists. 

2.  It  is  complained  that  the  court  charged  the  jury  as 
follows:  "An  approval  of  the  ordinary  of  an  annual 
return  of  the  guardianship,  induced  by  fraudulent  prac- 
tices or  representations  of  the  guardian  upon  the  ordi- 
nary to  procure  such  approval,  is  inoperative  and  of  no 
eflfect."  This  instruction  was  erroneous,  because  the 
fraud  of  the  guardian  would  vitiate  the  returns  and  their 
approval  only  in  so  far  as  the  fraud  extended.  If  it  went 
to  the  whole  of  the  return,  the  whole  would  be  vitiated ; 
if  only  to  certain  items,  those  only  would  be  vitiated. 

3.  It  is  alleged  as  error  that  the  court  instructed  the 
jury  to  find  generally  for  the  defendant,  or  to  find  for 
the  plaintiff'  whatever  amount  was  found  to  be  due  by 
the  defendant  to  the  ward,  but  did  not  submit  to  them 
any  question  or  issue  touching  the  cancellation  of  the 
letters  of  guardianship,  or  whether  the  defendant  should 
retain  control  and  disburse  as  guardian  any  amount 
found  to  be  due  by  him,  or  whether  this  amount  should 
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be  paid  over  by  the  defendant  to  some  other  person  by 
whom  it  should  be  controlled  and  disbui'sed.  The  ver- 
dict was  in  favor  of  the  plaintiff,  for  $209.70 ;  and  the 
judgment  rendered  thereon  was  that  the  plaintiff  recover 
of  the  defendant  that  sum,  and  that  the  defendant  pay 
over  the  same  to  the  court  of  ordinary,  to  be  turned 
over  to  some  fit  and  proper  person,  after  giving  sufficient 
bond  and  security,  for  the  benefit  of  the  ward.  It  was 
objected  that  this  verdict  and  judgment  did  not  cover 
the  issues  made  by  the  pleadings. 

The  guardian  of  the  person  and  property  of  a  lunatic 
is  entitled  to  retain  possession  and  control  of  his  ward's 
eftects  so  long  as  he  continues  guardian ;  and  to  deprive 
him  of  such  possession  and  control  before  the  ward  is  re- 
stored to  sanity,  it  is  necessary  that  his  letters  be  revoked 
and  another  guardian  appointed.  If  a  next  friend  suing 
in  behalf  of  the  ward  can  maintain  an  action  for  waste 
committed  by  the  guardian,  or  recover  money  in  his 
hands,  it  can  be  done  only  in  connection  with  a  proceed- 
ing to  remove  the  guardian  and  revoke  his  letters.  A 
recovery  for  so  much  money,  without  any  disposition  of 
the  case  in  so  far  as  relates  to  removal  or  revocation, 
was  therefore  contrary  to  law. 

4.  It  follows  that  the  court  erred  in  not  granting  a 
new  trial.  Judgment  reversed. 


Swift  et  al.  v.  Tatnbr. 

89    66CI 

a '24  16.'  I  1.  The  owner  of  a  majority  of  shares  in  a  ship  may  control  and  navi- 

gate or  charter  out  the  ship,  and  his  co-owners  will  he  bound  by 
his  acts  and  contracts  and  by  all  the  liabilities  incurred  by  the 
ship  in  due  course  of  trade,  unless  they  expressly  dissent  from 
the  employment  to  which  she  is  put  by  the  majority  owner. 
Minority  owners  can  protect  themselves  against  such  liabilities 
only  by  dissenting  and  by  requiring  the  majority  owner  to  give 
bond  and  security  for  the  safe  return  of  the  ship. 
2.  A  contract  for  the  carriage  of  goods  by  sea  will  not  be  construed 
as  a  lease  or  demise  of  the  ship,  by  which  the  owner  surrenders 
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all  control  of  her  navigation  to  the  charterer,  bnt  will  be  construed 
as  a  contract  of  affreightment  binding  the  ower  to  perform  certain 
services  with  his  ship,  unless  the  intention  to  transfer  the  posses- 
sion and  ownership  is  unequivocally  manifested  by  the  contract. 
A  charter-party  which  contains  matter  only  of  contract,  stipulat- 
ing that  the  ship  shall,  within  a  specified  time,  perform  certain 
voyages  with  certain  cargoes,  and  the  captain  make  proper  delivery 
of  the  cargo,  freight  in  a  fixed  sum  to  be  paid  each  trip  upon  de- 
livery of  the  cargo  in  the  charterer's  port ;  reserving  a  lien  for 
freight  on  the  cargo  in  favor  of  the  captain  or  owners,  and  suffi- 
cient room  in  the  ship  for  tackle,  etc.,  officers  and  crew;  and 
providing  that  the  ship  shall  carry  on  any  outward  trip  lumber 
or  such  cargo  as  charterer  desired  free  of  freight  charge,  the  char- 
terer not  undertaking  to  man  or  victual  the  ship  or  to  bear  any 
risks  or  expenses  of  the  voyage,  constitutes  a  contract  of  affreight- 
ment and  not  a  lease  of  the  ship.  The  captain  or  master  in  such 
case  would  be  a  servant  of  the  owner  rather  than  of  the  charterer. 

3.  If  the  master  of  a  ship  be  without  fault  during  a  period  of  deten- 
tion resulting  from  seizure  of  the  ship  by  legal  process,  he  is  en- 
titled to  wages  on  the  terms  of  his  contract,  unless  the  contract 
stipulates  to  the  contrary. 

4.  If  the  master  of  a  ship  neglect  to  collect  of  the  charterer  freights 
which  it  was  his  duty  to  collect,  in  which  he  had  an  interest  and 
for  which  both  himself  and  OMmer  had  a  lien  upon  the  cargo,  he 
cannot  make  the  owner  respond  for  his  interest  unless  the  owner 
was  instrumental  in  preventing  payment  by  the  charterer. 

5.  In  order  for  the  plaintiff  to  obtain  a  verdict  against  all  the  de- 
fendants in  an  attachment  sued  out  against  several  persons  as  joint 
owners  of  a  ship,  he  must  establish  by  evidence  the  joint  owner- 
ship as  alleged,  notwithstanding  the  defendants  have  replevied 
the  ship  after  its  seizure  under  the  attachment.  The  right  to  re- 
plevy being  given  by  statute  to  the  defendants  as  such,  irrespective 
of  their  ownership  of  the  property,  no  admission  by  them  of  the 
plaintiff^s  demand,  or  of  their  ownership  at  the  time  the  demand 
accrued,  is  implied  in  the  act  of  giving  a  replevy  bond. 

6.  There  being  no  evidence  to  uphold  the  action  as  against  some 
of  the  defendants,  all  charges  of  the  court  based  upon  the  theory 
that  there  was  such  evidence  were  erroneous. 

August  23, 1892. 

Shipping.  Carriage  by  sea.  Contract.  Master  and 
servant.  Verdict.  Evidence.  Before  Judge  Harden. 
City  court  of  Savannah.     ITovember  term,  1891. 

Action  by  Tatner  against  Swift,  Adams  and  others 
as   owners  of  the  schooner  Leon  S.  Swift.     The  jury 
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found  1651.55  for  the  plaintiff'  generally.  The  defend- 
ants moved  for  a  new  trial,  which  was  denied,  and  they 
excepted.     For  the  other  material  facts  see  the  opinion. 

Denmark,  Adams  &  Adams,  for  plaintiff  in  error. 
R.  R.  Richards  and  D.  Griffin,  contra. 

Simmons,  Justice. 

A  ship  belonging  to  several  owners  in  common  was 
chartered  by  one  of  them,  who  owned  a  majority  of 
shares,/ to  a  merchant  to  sail  between  specified  ports 
during  a  term  not  to  exceed  six  months.  It  was  arranged 
between  owner,  charterer  and  master  that  the  char- 
terer should  pay  a  certain  amount  of  freight  upon 
the  completion  of  each  return  voyage  and  delivery 
of  the  cargo  in  the  charterer's  port,  of  which  amount 
the  master  should  receive  two  thirds  to  reimburse 
him  for  expenses  of  manning  and  victualling  the 
ship,  etc.,  and  to  pay  for  his  services  as  master,  the 
remaining  third,  less  expenses  for  repairs,  etc.,  to  go  to 
the  ship,  that  is  the  owners.  Part  of  this  arrangement  was 
embodied  in  the  charter-party,  and  a  part  of  it  appeared 
in  the  oral  testimony  introduced  on  both  sides.  Pending 
the  performance  of  the  charter-party  the  ship  was  seized 
in  the  charterer's  port  under  an  attachment  for  a  per- 
sonal debt  of  the  majority  owner,  and  not  being  re- 
plevied by  him  or  the  other  owners,  was  detained  and 
thus  prevented  from  making  one  or  more  voyages  in  pur- 
suance of  the  contract.  The  master  now  sues  all  the 
owners  in  an  attachment  levied  on  the  ship,  for  damages 
on  account  of  being  prevented  by  the  first  attachment 
and  failure  to  replevy  from  making  voyages  which  he 
could  have  made  had  the  ship  been  free,  and  also  for  his 
expenses  and  wages  during  the  delay,  and  for  his  share  of 
the  charter  money  of  one  voyage  actually  made,  which 
he  alleges  that  the  owners  prevented  him  from  collecting. 

1.  The  first  question  respects  the  liability  of  those 
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owners  who  did  not  join  in  the  charter-party  or  the 
collateral  agreement  with  the  master.  The  court 
charged  the  jury  thus :  "  If  you  find  from  the  evidence 
that  Tatner  had  an  arrangement  with  Swift  as  the  man- 
aging  owner  whereby  he,  Tatner,  was  to  represent  the 
vessel  and  owners  under  certain  circumstances  and  for 
certain  purposes,  and  if  you  find  that  the  other  owners 
made  no  objection  to  this  arrangement,  and  that  they 
received  the  charter  money  or  any  portion  of  it  with- 
out objection,  then  this  arrangement  would  be  just  as 
binding  upon  them  as  upon  Swift,  and  whatever  Tatner 
was  authorized  to  do  under  his  arrangement  with  Swift 
would  be  equally  binding  upon  all  of  the  owners." 
«  Hence  the  question  is  .  .  .  whether  Tatner  has  a 
claim  against  Swift  and  the  other  owners  of  the  vessel ; 
if  he  has,  then  his  claim  extends  to  all  of  those  whom 
you  find  to  be  owners  of  that  vessel."  It  is  complained 
that  these  instructions  were  erroneous,  and  also  that  the 
court  failed  to  instruct  with  reference  to  the  defendants' 
contentions  that  there  was  no  privity  between  them  and 
the  master ;  that  none  of  them,  except  Swift,  could  be 
liable  on  account  of  the  ship's  detention  under  the  at- 
tachment, they  being  not  liable  for  the  debts  of  Swift 
or  for  the  action  of  his  creditors,  over  which  they  had 
no  control ;  and  that  they  were  not  liable  for  the  breach 
of  the  charter-party  or  the  acts  of  Swift,  or  for  the 
wages  of  the  master.  It  may  be  observed  that,  if 
special  instructions  were  desired  as  to  the  difterent  de- 
fendants who  were  making  a  common  defence,  they 
ought  properly  to  have  been  requested.  But  since  the 
charges  given  were  excepted  to,  and  as  there  is  to  be  a 
new  trial  for  another  reason,  it  is  well  to  state  the  princi- 
ple governing  the  liability  of  the  minority  owners. 
Swift  testified  that  he  owned  thirty-nine  sixty -fourths 
of  the  ship  at  the  time  of  the  charter.  He  was  thus 
a  majority  owner.     The  rights  of  a  majority  owner  are 
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very  large.  It  is  to  the  interest  of  all  the  owners,  and 
of  the  public,  that  the  vessel  be  kept  in  trade  and  not 
be  forced  to  lie  idle  because  the  owners  may  not  agree 
on  her  employment.  Therefore  the  majority  owner  is 
entitled  to  the  possession  and  management  of  the  ship. 
And  the  minority  owners,  unless  they  expressly  dissent, 
are  held  to  acquiesce  in  and  be  bound  by  the  acts  and 
doings  of  the  majority  owner.  He  represents  them  as 
their  agent,  they  having  the  right  and  duty  to  share  rat- 
ably in  the  profits  and  losses  of  the  joint  enterprise. 
He  does  not  need  their  express  authority  in  order  to 
bind  them,  but  they  need  to  expressly  withdraw  their 
authority  in  order  not  to  be  bound.  They  can  avoid 
liability  and  loss  in  any  particular  venture  of  which 
they  do  not  approve,  by  requiring  the  majority  owner 
to  give  bond  for  the  safe  return  of  the  ship.  Abbott 
on  Shipping  (13th  Eng.  ed.),  85  et  seq.,  90  et  seq,;  Carver 
on  Carr.  by  Sea,  p.  40 ;  1  Pars.  Ship.  &  Adm.  96,  97 ; 
Desty,  Ship.  &  Adm.  §§36,  37,  47 ;  23  Myer's  Fed.  Dec. 
§1166  et  seq.  Thus  the  minority  owners,  unless  they 
dissent  from,  are  presumed  to  agree  to  the  voyage  and 
all  the  liabilities  occasioned  by  it,  and  the  burden  is  on 
them  to  show  their  dissent  and  consequent  non-lia- 
bility when  its  exists.  Under  this  principle,  it  may  be 
said,  in  a  general  way,  that  the  minority  owners  of 
the  ship  in  question  are  bound  by  the  charter-party 
and  by  any  agreement  which  the  majority  owner  may 
have  made  with  the  master  for  his  employment  and 
compensation,  and  by  any  acts  or  omissions  of  the  ma- 
jority owner  which  aftected  or  determined  the  peform- 
ances  of  the  ship.  This  is  certainly  true  of  those  who 
were  owners  at  the  time  the  contract  was  made,  and 
they  could  not  divest  themselves  of  liability  by  parting 
with  their  interest  in  the  ship,  unless  perhaps  the  credit 
were  given  entirely  to  the  ship;  for  a  party  cannot 
thus  shift  his  contract  on  to  another  to  whose  responsi- 
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bility  the  opposite  party  might  not  be  able  or  willing  to 
trust.  As  to  owners  who  became  such  after  the  contract 
was  made,  the  evidence  furnishes  only  one  example, 
the  defendant  Adams.  He  figures  first  as  the  assignee 
in  bankruptcy  of  Swift,  and  afterwards  as  owner  of  the 
ship.  In  the  former  capacity  he  received  one  payment 
of  the  ship's  share  of  the  charter  money  and  became  so 
connected  with  her  subsequent  detention  as  to  gain  a 
knowledge  of  all  the  circumstances.  When  he  after- 
wards acquired  his  interest,  whatever  it  is,  he  had  notice 
of  the  outstanding  engagement  of  the  ship  and  of  the 
liability  of  the  owners  to  make  good  the  time  lost  by 
the  delay.  Besides,  the  jury  might  be  warranted  in 
finding  from  his  admissions  in  the  letter  of  February 
20th,  1890,  in  which  he  said  he  was  then  sole  owner, 
and  in  the  letter  of  February  26th,  in  which  he  said  he 
owned  fifty-nine  sixty-fourths  of  the  vessel  and  was 
more  interested  than  any  one  to  have  the  vessel  clear, 
and  from  other  correspondence  and  all  the  circumstances, 
that  he  was  owner  for  part  of  the  time  of  delay  and  was 
actually  responsible  to  some  extent  for  the  tardiness 
with  which  the  bond  was  given  and  the  ship  released. 
Indeed  he  seems  to  have  been  the  chief  actor  on  the 
owner's  side  all  through  the  complication  which  de- 
tained the  ship,  but  how  long  as  assignee  of  Swift  and 
how  long  as  owner  is  not  clear.  There  may  be  little 
doubt  that  one  who  was  part  owner  at  the  time  of  the 
occurrence  causing  the  damage  sued  for  would  be  repre- 
sented by  the  then  majority  owner,  or  the  managing 
owner,  and  liable  for  his  acts  and  defaults  touching  the 
operation  of  the  ship.  And  one  buying  after  the  breach 
of  contract  might  be  bound  for  the  damages,  at  least  to 
the  extent  of  his  interest  in  the  ship.  But  it  is  not  in- 
tended to  rule  these  questions  now,  because  the  evi- 
dence does  not  show  when  the  defendants,  with  the 
exception  of  Swift  and  Adams,  acquired  their  interest, 
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or  that  they  ever  had  any  at  all.  If  either  party  de- 
sired a  decision  on  these  points,  he  ought  to  have  shown 
when  the  various  defendants  acquired  their  ownership. 
The  court  below  could  not  properly  charge  on  mere 
assumptions,  nor  can  exceptions  for  review  be  predi- 
cated on  a  purely  hypothetical  state  of  facts. 

2.  One  of  the  principal  questions  argued  before  us 
was,  whether  the  master  in  this  case  was  in  the  service 
of  the  owners  or  of  the  charterer.  And  as  helping  to 
solve  that  question,  the  charter-party  was  claimed  by 
the  defendants  to  be  a  lease  of  the  vessel  to  the  char- 
terer whereby  he  acquired  entire  possession  and  control 
of  her  navigation,  thus  becoming  the  owner  pro  hac  vice, 
while  the  plaintiff  claimed  that  it  was  only  a  contract 
of  affreightment  by  which  the  owners  did  not  transfer 
possession  and  ownership  pro  tempore  to  the  charterer, 
but  retained  control  of  the  ship's  navigation.  In  decid- 
ing which  contention  is  correct,  the  contract,  where  it 
does  not  speak  conclusively,  may  be  construed  in  the 
light  of  maritime  custom.  In  the  first  place,  the  mas- 
ter is  usually  employed  by  the  owners  and  is  their  ser- 
vant or  agent ;  and  so  if  the  charterer  in  this  case  did 
not  become  owner,  there  would  be  a  presumption  that 
the  master  was  employed  by  Swift.  Fenton  v.  Dublin 
Steam  Packet  Co.,  1  Per.  &  Dav.  103.  Again,  leases 
or  demises  of  the  ship  are  rare  in  comparison  with  con- 
tracts of  affreightment.  The  law  deems  it  imprudent 
for  an  owner  to  surrender  the  management  of  his  ship 
to  a  charterer.  Hence  if  it  is  doubtful  on  the  face  of 
the  charter-party  whether  it  was  intended  to  clothe  the 
charterer  with  ownership,  the  presumption  is  against 
su^jh  an  intention.  As  between  the  two  possible  con- 
structions, the  law  favors  and  inclines  to  the  contract 
of  affreightment.  Abbott  on  Ship.  *289 ;  Desty,  Ship. 
&  Adm.  §204;  The  Aberfoyle,  Abb.  Adm.  242;  Cer- 
tain Logs  of  Mahogany,  2.  Sumn.  599 ;  Hagar  r.  Clark, 
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78  N.  Y.  43 ;  Reed  v.  United  States,  11  "Wall.  591 ; 
McGilvery  v.  Capeu,  7  Gray,  523.  Keeping  the  pre- 
sumptions in  mind,  the  terms  of  the  charter-party  may 
now  be  looked  to.  The  first  indication  of  a  retention 
of  ownership  by  the  owners  is  that  there  are  no  words 
of  lease  or  transfer.  It  is  merely  stipulated  that  the 
vessel,  whereof  A.  W.  Tatner  is  master,  shall  render 
certain  services.  "  The  whole  instrument  contains  mat- 
ter of  contract  and  covenant  only."  Saville  i'.  Campion, 
2  B.  &  Aid.  503 ;  Sandeman  v.  Scurr,  L.  R.  2  Q.  B.  86 ; 
The  Aberfoyle,  Abb.  Adm.  242;  The  Volunteer,  1 
Sumn.  551 ;  Hagar  v.  Clark,  78  N.  Y.  43.  In  view  of 
the  presumptions  and  the  context,  it  must  be  the  owner 
who  stipulates  that  "  the  vessel  shall  proceed  to  Port- 
land and  load  lumber  for  Baracoa  and  from  there  load 
fruit  for  Savannah,"  etc.;  that  "the  vessel  being  so 
laden.  Captain  A.  W.  Tatner  shall  with  all  possible  dis- 
patch make  sail  for  the  port  of  Savannah  and  there 
make  a  true  and  faithful  delivery  of  the  cargo,"  etc. 
By  stipulating  for  its  performances  the  owner  evinces 
the  intention  of  running  the  ship  himself,  that  is  of 
keeping  control.  After  agreeing  to  deliver  the  cargo, 
the  contract  proceeds:  "In  consideration  whereof, 
freight  shall  be  paid  on  unloading  and  right  delivery 
of  the  cargo  at  Savannah  in  the  sum  of  six  hundred 
and  fifty  dollars  per  round  trip,  charter  money  being 
payable  each  trip  upon  delivery  of  cargo."  Note  that 
the  compensation  termed  "  freight "  is  payable  on  de- 
livery of  the  cargo  in  the  charterer's  port.  It  would  be 
senseless  for  either  party  to  contract  with  the  other  that 
the  charterer  should  deliver  the  cargo  to  himself  The 
sense  of  it  is  that  the  charterer  pays  the  freight  when 
the  owner  delivers  the  cargo,  this  delivery  being  a  con- 
dition precedent  of  receiving  the  charter  money.  All 
this  shows  that  the  owner  meant  to  retain  ownership 
and  control.     Abb.  Ship.  *291 ;  Campion  v.  Colvin,  8 
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Bing.  N.  C.  17 ;  Certain  Logs  of  Mahogany,  2  Sumn. 
599;  The  Nathaniel  Hooper,  3  Sumn.  544;  Hooe  v. 
(iroverman,  1  Cranoh,  214;  McGilvery  v.  Capen,  7  Gray, 
523.  Moreover  it  is  agreed  that  "  the  captain  or  owners 
of  the  vessel  shall  have  an  absolute  lien  on  the  cargo 
for  all  freight,  dead  freight,  and  demurrage,  average 
and  other  charges."  This  reservation  of  lien  comports 
much  better  with  the  retention  than  with  the  resigna- 
tion of  possession  by  the  owner.  If  the  master  navi- 
gating the  ship  was  to  be  the  servant  of  the  charterer, 
how  could  the  master  have  any  such  lien,  and  would 
not  the  owner's  lien  be,  if  not  impossible,  at  least  prac- 
tically ineffectual  ?  That  the  captain  or  owners  shall 
have  the  lien,  indicates  that  both  these  parties  are 
opposed  in  interest  to  the  charterer.  Again,  it  is  pro- 
vided that  the  vessel  shall  load  certain  cargoes  '•  which 
shall  not  exceed  what  she  can  reasonably  stow  and 
carry  over  and  above  her  tackle,  apparel,  provisions  and 
room  sufficient  for  the  accommodation  of  the  officers 
and  crew."  This  reservation  of  space  in  the  ship  is 
another  indication  that  the  owner's  possession  continued. 
Saville  v.  Campion,  2  B.  &  Aid.  503;  Gilkison  v.  Middle- 
ton,  2  C.  B.  K  S.  134;  Omoa  Coal  Co.  v.  Huntley,  L.  R.  2 
C.  P.  D.  464 ;  The  Aberfoyle,  Abb.  Adm.  242 ;  The  Vol- 
unteer,  1  Sumn.  567  ;  The  Nathaniel  Hooper,  3  Sumn. 
544 ;  Clarkson  v,  Edes,  4  Cow.  470 ;  McGilvery  v. 
Capen,  7  Gray,  523 ;  Hagar  v.  Clark,  78  N.  Y.  43.  It 
is  further  stipulated  that  the  vessel  "  shall  carry  on  any 
outward  trips  lumber  or  such  other  suitable  cargo  as 
charterer  may  desire  free  of  freight  charge."  This  evi- 
dently means  that  the  owner  will  carry  such  cargo 
without  charge.  For,  if  the  ownership  was  pro  tempore 
in  the  charterer,  it  would  be  unnecessary  for  him  to 
guard  against  any  liability  to  pay  freight  on  an  outward 
voyage ;  he  could  not  be  made  to  pay  for  carrying  his 
own  cargo  in  his  own  ship.     There  is  nothing  in  the 
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contract  to  show  that  the  charterer  was  to  employ  and 
pay  the  master  and  crew.  From  this  it  would  be  im- 
plied that  the  owner  had  it  to  do.  Hagar  v.  Clark,  78 
N.  Y.  43.  But  the  owner  expressly  represents  that  the 
vessel  already  has  a  master  in  the  person  of  Tatner,  and 
that  she  is  "in  every  respect  fitted  for  the  intended 
voyage."  This  could  not  be  true  unless  she  were  prop- 
erly manned.  Indeed,  it  may  be  said  that  a  vessel  is 
not  seaworthy  without  a  proper  complement  of  officers 
and  crew.  Carver  on  Carr.  by  Sea,  §18.  The  services 
of  an  intelligent  and  adequate  force  to  manipulate  the 
ship  are  certainly  necessary  for  her  safe  navigation. 
Under  the  contract,  then,  the  owner  was  bound  to  pro- 
vide the  master  and  crew.  Tatner  testified :  "  I  went 
with  my  crew  all  ready  to  take  charge  of  the  vessel,  got 
the  vessel  ready  for  sea  and  had  the  charter-party 
signed."  Also :  "  An  agent  or  owner  of  a  vessel  will 
not  charter  his  vessel  unless  he  knows  who  the  captain 
is  that  is  to  have  charge  of  her.  It  is  customary  in 
cases  of  time  charters  like  this,  for  the  captain  to  man 
and  victual  the  vessel  and  collect  all  the  charter  money 
and  take  his  share  out  and  remit  to  the  owners  their 
share.  ...  I  saw  Mr.  Swift  and  asked  him  for  the 
vessel ;  he  enquired  if  I  wanted  her,  and  I  replied  that 
I  did ;  and  he  said  that  if  you  will  go  master  of  her,  I 
am  willing  to  put  her  in  the  fruit  trade."  Also  that,  as 
master  in  charge,  he  represented  the  vessel  and  owners. 
The  testimony  of  Swift  does  not  harmonize  with  the 
chai'ter-party,  and  is  contradicted  by  Tatner  and  Collins 
both.  Swift  said,  after  naming  the  amount  of  the 
charter  money,  "  From  that  amount  Collins  was  to  pay 
the  owners  of  the  Leon  S.  Swift  one  third  clear.  The 
other  two  thirds  he  was  to  reserve  to  pay  his  captain 
(Tatner)  and  his  crew,  and  for  victualling  the  vessel. 
Neither  myself  nor  the  other  owners  of  the  vessel  had 
anything  to  do  with  appointing  or  employing  Tatner;  he 
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was  appointed  and  employed  by  Collins.  ...  J.  S. 
Collins  employed  the  crew  of  said  vessel  during  time 
said  charter-party  was  in  operation,  and  he  paid  them. 
Collins  paid  for  and  was  to  purchase  all  provisions  for 
officers  and  crew,  and  also  supplies  for  the  vessel,  and 
to  defray  its  running  expenses ;  all  the  owners  were  to 
pay  for  was  sails,  rigging,  painting,  and  generally  keep- 
ing the  schooner  in  order."  Collins  testified :  "  Of 
course  we  cannot  charter  a  vessel  from  an  owner  with- 
out getting  some  one  as  master  who  is  experienced  in 
the  fruit  trade  and  who  will  therefore  be  acceptable  to 
the  owners.  ...  I  had  nothing  to  do  with  employ- 
ing the  crew  or  victualling  the  vessel.  I  paid  the  char- 
ter money  as  stated,  and  out  of  that  the  captain  from 
his  share  manned  and  victualled  the  vessel."  All  agreed 
that  Tatner  had  originally  gone  forth  for  Collins  in 
search  of  a  vessel.  But  the  charter-party  being  the  best 
evidence  of  the  relation  of  the  master  to  the  other  par- 
ties in  the  arrangement,  it  all  amounts  to  this,  that  Tatner 
was  acceptable  to  the  owner  as  well  as  to  the  charterer, 
and  was  adopted  as  master  by  the  former,  and  conse- 
quently was  in  the  service  of  the  owner  or  owners. 

3.  Havingdetermined  that  the  master  wasin  the  service 
of  the  owners,  the  next  question  is,  ought  he  to  recover 
from  them  the  damages  he  sustained  by  the  detention  of 
the  ship  under  the  attachment  issued  against  the  majority 
owner  ?  When  the  ship  was  seized  under  legal  process, 
it  became  the  duty  of  the  owners  at  once  to  release  her 
by  giving  the  requisite  bond  and  security.  It  seems 
that  the  master  as  such  would  have  no  right  to  give  the 
bond  and  thereby  bind  the  owners,  at  least  where  it  is 
practicable  for  him  to  communicate  with  them.  See 
Gager  v.  Babcock,  48  N.  Y.  154,  8  Am.  Rep.  532; 
Mitchell  V,  Chambers,  38  Am.  Rep.  167.  Consequently, 
the  master  having  notified  the  majority  owner  at  once 
of  the  ship's  seizure,  it  was  not  the  master's  duty  to  re- 
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plevy  her.  The  charterer  was  not  obliged  to  do  so,  in 
the  absence  of  a  contract  requiring  it.  The  owners,  by 
undertaking  that  the  ship  should  go,  contracted  that  she 
should  be  free  to  go.  There  was  a  soit  of  warranty 
that  she  should  not  be  detained  by  circumstances  which 
they  could  control.  Indeed  there  is  some  authority  that 
an  absolute  undertaking  of  this  sort  will  not  be  dis- 
charged by  a  supervening  impossibility.  But  it  is  not 
necessary  in  this  case  to  go  so  far.  The  seizure  under 
the  attachment  was  not  such  vis  major  as  to  excuse  the 
owners  from  performing  their  contract.  See  Van  Beuren 
V.  Wilson,  18  Am.  Dec.  491.  They  do  not  show,  or 
even  claim,  that  they  were  unable  to  give  the  necessary 
bond,  nor  do  they  offer  any  explanation  of  the  delay  to 
do  so.  It  may  therefore  be  assumed  that  they  or  some  of 
them  were  able  to  replevy  the  ship,  and  they  cannot 
plead  impossibility  by  act  of  the  law  as  releasing  them 
from  liability.  Indeed  it  may  be  doubted,  if  they  were 
unable  to  replevy  the  ship,  whether  that  would  be  any 
excuse,  since  the  necessity  was  brought  on  by  the  act  or 
omission  of  the  majority  owner.  If  the  majority  owner 
failed  to  give  the  bond,  then  the  other  owners,  in  order 
to  avoid  the  consequences,  ought  to  have  come  up  and 
given  it.  While  the  ship  was  being  detained,  the  char- 
terer was  urged  to  replevy  her,  and  a  witness  or  two 
expressed  the  opinion  that  it  was  his  duty  to  do  so.  But 
while  the  charterer  might  have  done  so,  perhaps,  to  save 
himself  from  loss,  it  was  not  incumbent  on  him  to  take 
a  burden  and  risk  which  his  contract  did  not  put  upon 
him.  We  think  that  the  master,  being  without  blame 
for  the  delay,  is  entitled  to  recover  of  the  owners.  The 
contract  with  him  provided  that  he  should  get  two 
thirds  of  the  charter  money  of  each  voyage  and 
bear  the  expenses  of  manning  and  victualling  the 
ship.  This  was  nothing  more  than  a  convenient 
mode  of  meeting  these  expenses  and   providing    com- 
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peiisation  for  his  services.  Sometimes  a  master  who 
is  to  get  a  share  of  the  profits  will  hold  the  relation  of 
partner  to  the  owners,  sometimes  being  owner  for  the 
voyage  himself.  However,  "the  cases  are  numerous 
which  show  that  the  taking  a  vessel  by  the  master, 
victualling  and  manning  her  and  paying  a  portion  of  the 
port  charges  and  having  a  share  of  the  profits,  do  not 
of  themselves  constitute  him  the  owner  pro  hac  vice, 
.  .  .  The  expense  of  victualling  and  manning  the 
vessel,  and  receiving  compensation  for  his  services  and 
disbursements  in  a  share  of  the  profits  by  the  master, 
are  by  no  m^ans  inconsistent  with  the  right  of  the  em- 
ployer or  owner  to  have  the  general  direction  of  the 
business  in  which  she  is  engaged."  Lynan  i?.  Redman, 
23  Me.  289,295;  Latham  v.  Lawrence,  13  Conn.  299;  Sims 
V,  Howard,  40  Me.  276 ;  Arthur  v.  The  Cassius,  2  Story, 
81 ;  The  Nathaniel  Hooper,  3  Sumn.  644 ;  Harding  v. 
Souther,  12  Cush.  307 ;  Steel  v.  Lester,  L.  R.  3  C.  P.  D. 
121.  Under  these  authorities,  the  arrangement  disclosed 
by  the  charter-party  and  the  testimony  in  this  case  did 
not  make  the  master  owner  for  the  voyage  or  voyages, 
but  was  only  a  contract  for  his  wages  as  master.  And 
unless  his  contract  so  stipulated,  his  right  to  wages 
would  not  be  extinguished  or  suspended  by  a  detention 
of  the  ship  without  his  fault,  and  a  failure  of  the  owners 
to  allow  him  to  go  on  performing  his  services,  he  being 
ready  and  ottering  to  do  so. 

4.  The  evidence  shows  that  the  charter  money  for  one 
voyage  was  never  paid  over,  but  was  retained  by  the 
charterer.  The  charterer  said  his  reason  for  retaininsr  it 
was  twofold:  first,  because  he  had  been  notified  by 
Adams  not  to  pay  it  over  to  Tatner,  and  second,  because 
he  thought  he  had  a  lien  on  it  for  his  damages  by  reason 
of  the  attachment  of  the  ship.  Adams  denied  giving  any 
such  notification,  but  Tatner  said  Collins,  the  charterer, 
would  not  pay  because  Adams  had  notified  him  not  to. 
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The  charter-party  gave  the  captain  and  owners  a  lion  on 
the  cargo  for  the  charter  money  or  freight,  and  Tatner 
could  have  retained  the  cargo  until  the  freight  was  paid. 
If  he  chose  to  surrender  the  cargo  without  requiring  the 
payment  of  the  freight,  then  his  intention  was  to  credit 
the  charterer,  and  he  thereby  waived  any  claim  he  might 
have  had  against  the  owners  for  his  interest  in  the  freight 
money  of  that  voyage.  And  so  long  as  it  remained  un- 
collected by  the  owners,  he  could  not  recover  his  share 
from  them.  But  of  course,  if  the  owner  interfered  to 
prevent  payment  to  the  master  or  influenced  the  char- 
terer to  refuse  payment,  then  the  owner  would  be  a  party 
to  such  refusal,  and  liable  accordingly. 

5.  A  number  of  the  defendants  were  not  shown  to 
have  any  interest  in  the  ship  at  any  time,  though  the 
verdict  and  judgment  was  general  against  all  the  de- 
fendants. The  defendant  in  error  contended  that  the 
jury  could  base  their  finding  on  the  fact  that  all  the  de- 
fendants joined  in  the  replevy  bond  and  in  the  defence 
to  the  action.  As  concerns  the  bond,  our  attachment 
law  gives  to  defendants  the  right  to  replevy  regardless 
of  any  interest  of  theirs  in  the  property  attached.  Con- 
sequently no  admission  of  ownership  or  interest  in  the 
property  can  be  implied  from  the  simple  act  of  replevy- 
ing it.  As  to  defending  the  action,  it  is  obvious  that 
appearance  by  a  defendant  will  not  supply  the  place  of 
proving  a  material  averment.  In  order  to  recover,  the 
plaintiff  would  have  to  make  out  di,  prima  facie  case,  if 
there  were  no  appearance  at  all.  Appearing  and  plead- 
ing the  general  issue  is  not  a  confession  of  judgment, 
but  puts  the  plaintiff  on  proof  of  his  case.  There  was 
no  offer  to  amend  the  declaration  in  this  case  by  striking 
out  some  of  the  defendants,  but  the  declaratioji,  verdict 
i^nd  judgment  were  against  all  defendants  as  joint  owners 
of  the  ship.  The  plaintiff  having  failed  to  prove  the 
joint  ownership  as  alleged,  and  that  being  the  founda- 
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tion  of  liability  as  to  certain  of  the  defendants,  and  this 
being  an  attachment  case,  the  court  erred  in  not  granting 
a  new  trial  for  the  want  of  evidence  to  uphold  the  joint 
verdict. 

6.  The  last  head-note  explains  itself. 

Judgment  recersecL 


The  Mayor  and  Council  of  the  City  of  Athens  et  ai. 
V,  Hemerick  et  al.y  and  vice  versa. 

1.  A  manicipality  desiring  to  iacur  a  bonded  debt,  and  giving  pub- 
lished notice  to  the  qualified  voters  of  the  purpose  and  amount 
of  the  bonds,  and  that  they  are  "  to  bear  interest  at  a  rate  not  to 
exceed  six  per  cent,  per  annum,  and  to  run  not  exceeding  thirty 
years  from  the  date  thereof,  the  interest  to  be  paid  annually 
on  the  first  days  of  January  and  July  of  each  year,  and  the  prin- 
cipal of  said  bonds  to  be  fully  paid  off  within  thirty  years  from 
the  date  of  the  issuance  thereof,''  fails  to  comply  with  the  statute 
embodied  in  section  608(i)  of  the  code,  the  statute  requiring  that 
the  notice  "  shall  specify  what  amount  of  bonds  are  to  be  issued, 
for  what  purpose,  what  interest  they  are  to  bear,  how  much  prin- 
cipal and  interest  to  be  paid  annually,  and  when  to  be  fully  paid 
off."  Without  passing  upon  other  alleged  defects,  the  omission 
to  specify  in  the  published  notice  how  much  principal  and  interest 
would  be  paid  annually,  rendered  the  notice  so  defective  as  to 
afford  cause  for  enjoining  the  municipal  authorities,  at  the  instance 
of  some  of  the  tax-payers  applying  in  their  own  behalf  and  in 
behalf  of  all  others  who  might  choose  to  join  in  the  application, 
from  issuing  or  selling  bonds  based  on  an  election,  and  the  result 
thereof,  held  in  pursuance  of  such  defective  notice,  and  from 
levying  or  collecting  any  taxes  for  paying  the  principal  or  interest 
of  the  same. 

2.  Under  the  facts  of  the  present  case,  the  application  for  injunction 
did  not  come  too  late ;  and  some,  at  least,  of  the  applicants  in 
the  petition  as  amended  are  not  estopped  from  invoking  pro- 
tection by  that  means  in  their  own  behalf  and  in  behalf  of  the 
class  which  they  represent. 

Judgment  affirmed,     CrosB-bill  of  exceptions  dismissed, 
August  1,  T¥tJ»2. 

Municipal  corporations.  Elections.  Notice.  Estop- 
pel. Before  Judge  Hutchins.  Clarke  county.  At 
chambers,  June  18,  1892. 
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Ilemerick,  Fears,  Wilson  and  Skiff  filed  their  petition 
(to  which  afterwards  Weatherford  and  Brightwell  were 
made  parties,  adopting  its  allegations)  against  the  mayor, 
aldermen,  clerk  and  treasurer,  water  commissioners  and 
chief  of  police  of  Athens,  for  equitable  relief,  praying 
for  the  granting  of  an  injunction  to  restrain  defendants 
from  issuing,  selling,  delivering  or  in  any  way  disposing 
of  certain  water-works  bonds,  from  building  water- 
works or  licensing  any  company  to  build  so  as  to  render 
the  city  liable  on  its  contract  with  the  present  water- 
works company,  etc.  The  injunction  was  granted,  the 
judge  being  of  the  opinion  that  the  lack  of  strict  com- 
pliance with  the  requirements  of  the  statute  as  to  what 
the  notice  of  election  should  specify,  would  render  the 
issuance  of  the  bonds  and  the  tax  ordinance  for  their 
payment  illegal.  Defendants  excepted,  alleging  that  the 
court  erred  in  granting  the  injunction,  in  holding  the 
notice  of  the  election  insufficient,  and  in  not  holding 
that,  even  if  the  notice  was  insufficient,  plaintiffs  were 
estopped  from  taking  advantage  of  the  defect.  Plain- 
tiffs by  cross-bill  of  exceptions  alleged  that  the  court 
erred  in  not  granting  the  injunction  on  all  the  grounds 
set  forth  in  their  petition.  The  petition  alleged  that  the 
city  was  chartered  by  act  of  1872,  and  amendatory  acts, 
by  which  the  legislative  and  governmental  functions  and 
powers  of  the  city  are  vested  in  the  mayor  and  alder- 
men. Among  other  powers  conferred,  it  was  provided 
that  the  mayor  and  city  council  should  have  power  by 
ordinance,  (1)  to  levy  and  collect  an  annual  tax,  not  ex- 
ceeding one  per  cent.,  upon  the  value  of  all  property 
within  the  corporate  limits;  (2)  to  pass  every  other  regu- 
lation or  ordinance  that  should  appear  to  them  necessary 
and  proper  for  the  security,  welfare  and  i-nterest  of  the 
city,  or  preserving  the  peace,  health,  order  and  good 
government  of  the  city.  In  addition  to  this  an  act  was 
passed  authorizing  the  city  to  levy  a  tax  of  one  half  of 
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one  per  cent.,  to  meet  the  interest  and  principal  of  f  100,- 
000  of  bonds,  known  as  Northeastern  railroad  bonds, 
but  to  be  used  for  no  other  purpose.  On  August  9, 
1882,  the  mayor  and  council  made  a  contract  with  Rob- 
inson for  erecting  and  maintaining  a  system  of  water- 
works for  the  city.  By  this  contract  the  city  obligated 
itself  to  grant  to  Robinson,  his  successors  and  assigns, 
the  exclusive  right  to  erect  and  maintain  a  system  of 
water-works  as  therein  contemplated,  and  to  pay  him, 
his  successors  or  assigns,  annually  during  thirty  years, 
$3,000  rental ;  further  agreeing  that  the  city  would  pass 
such  ordinances  as  might  be  necessary  and  proper  to 
enable  him  to  construct,  control  and  protect  his  works; 
and  providing  further  that  the  contract  should  be  bind- 
ing for  thirty  years,  but  that  the  city  should  have  the 
right  to  purchase  the  water-works  when  completed,  or 
at  the  end  of  each  ten  years  thereafter,  at  a  price  to  be 
ascertained  by  arbitration.  In  pursuance  of  this  contract 
the  water-works  were  completed  and  accepted  by  the 
city,  after  full  and  adequate  test  and  an  analysis  of  the 
water.  The  first  ten  years  have  just  expired,  and  the 
water-works  are  in  the  same  condition  as  when  com- 
pleted, both  as  to  supply  and  quality  of  water,  and  under 
the  contract  the  city  is  compelled  to  pay  the  water-works 
company  $3,000  per  year,  or  purchase  the  same,  and  thid 
regardless  of  whether  or  not  the  city  should  use  the 
water.  Relying  on  this  contract  a  large  number  of  citi- 
zens, among  them  some  of  petitioners,  have  made  con- 
tracts with  the  water-works  company  for  a  private  supply 
of  water,  and  have  gone  to  the  expense  of  laying  pipes, 
tapping  the  mains,  etc.  Notwithstanding  this  contract 
and  the  fact  that  said  company  had  spent  large  sums  of 
money  on  the  contract,  the  mayor  and  council  on  Feb- 
ruary 4,  1892,  passed  an  ordinance  to  issue  bonds  in  the 
sum  of  $125,000,  providing  for  the  holding  of  an  election 
to  determine  whether  such  bonds  should  be  issued,  etc. 
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The  election  took  place  on  March  10,  1892,  and  subse- 
quently the  mayor  and  council  declared  that  the  authority 
had  been  granted  to  issue  the  bonds,  and  by  ordinance 
determined  not  to  purchase  and  improve  the  present 
water-works,  but  to  erect  a  new  and  distinct  system. 
The  election  was  illegal   and  void   for  the  following 
reasons:  (1)  The  purpose  of  the  bonds  was  not  definitely 
stated  in  the  notice  of  election,  nor  did  the  notice  state 
how  much  principal  and  interest  was  to  be  paid  annually, 
as  required  by  law;  (2)  the  election  did  not  get  the  re- 
quired two  thirds  of  the  qualified  voters ;  (3)  the  notice 
of  election  was  deceptive,  in  that  it  implied  that  the  only 
purpose  was  to  purchase  and  improve  the  present  water- 
works, and  when  the  election  was  held  the  people  voted 
believing  that  the  present  water-works  would  be  pur- 
chased and  improved  as  could  be  done  under  the  contract 
mentioned,  and  that  the  building  of  a  new  system  would 
not  be  resorted  to  except  upon  failure  to  purchase  the 
present  system ;  (4)  because  the  statement  was  made  by 
the  mayor  and  council  that  the  bonds  would  not  increase 
the  rate  of  taxation.     Notwithstanding  the  illegal  elec- 
tion the  mayor  and  council  have  declared  the  election  in 
favor  of  issuing  the  bonds,  are  now  proceeding  to  issue 
them,  and  if  not  restrained  will  place  them  in  the  hands 
of  innocent  purchasers  without  notice,  in  whose  hands 
they  will  be  perhaps  good  against  the  city.     Petitioners 
are  duly  qualified  voters  and  tax-payers  of  the  city,  own 
large  property  in  the  city,  and  if  the  bonds  are  allowed 
to  be  issued  and  sold,  the  tax  rate  on  their  property  will 
be  largely  increased,  and  a  great  nlultitude  of  suits  will 
result  in  consequence  of  the  increased  rate.     Notwith- 
standing the  city  under  its  charter  cannot  levy  more 
than  one  per  centum  of  tax,  yet  for  the  purpose  of  pay- 
ing the  interest  on  these  bonds  it  has  passed  an  ordinance 
fixing  the  tax  for  1892  at  one  and  one  tenth  per  cent., 
which  is  contrary  to  law  and  the  charter  authority.     The 
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only  tax  over  one  per  cent,  which  the  city  can  levy  is  to 
meet  the  railroad  bonde  mentioned,  which  now  amount 
to  only  <f28,000,  while  the  taxable  property  is  almost 
^7,000,000,  and  the  one  tenth  of  one  per  cent,  is  not 
necessary  to  meet  the  railroad  bonds.  There  is  no  ne- 
cessity for  new  water- works ;  the  city  can  purchase 
those  already  constructed  at  a  reasonable  price,  the  erec- 
tion of  a  distinct  system  would  involve  it  in  expensive 
litigation,  and  would  result  in  its  having  to  pay  the 
rental  of  the  present  water- works.  The  present  com- 
pany has  fully  complied  with  its  contract  and  never  for- 
feited the  rental;  the  city  has  made  no  effort  to  purchase 
the  present  water- works,  or  have  the  same  improved,  etc. 
Defendants  answered :  By  amendment  to  the  charter 
the  city  was  authorized  and  required  annually,  in  raising 
taxes,  to  provide  an  adequate  sum  for  the  support  of 
public  schools,  by  increasing  the  tax  above  one  per  cent., 
if  the  ordinary  and  extraordinary  expenses  of  the  city 
could  not  be  met  by  one  per  cent,  tax,  provided  the  ex- 
cess over  one  per  cent,  should  not  be  more  than  the  per- 
centage required  to  raise  the  school  tax.  The  contract 
with  Robinson  was  made  as  alleged,  but  it  is  illegal,  null 
and  void  for  the  following  reasons:  (1)  It  attempts  to 
create  a  debt  by  the  city,  the  question  of  incurring  which 
was  never  submitted  to  the  qualified  voters  as  required 
by  law;  (2)  it  attempts  to  confer  upon  Robinson  and  his 
assigns  the  exclusive  right  to  erect  and  maintain  water- 
works, which  right  the  city  was  without  authority  to 
confer,  and  it  being  contrary  to  public  policy  for  a  city 
to  prohibit  itself  from  providing  water,  if  the  public 
necessity  should  demand  it.  The  water-works  company, 
claiming  to  be  successors  of  Robinson,  did  erect  a  system, 
and  the  city  has  paid  it  for  all  water  used  from  January 

28,  1884,  to day  of ,  1892,  and  no  rent  has 

since  been  paid,  as  defendants  contend  the  company  has 
not  complied  with  its  contract  as  to  quality  and  quantity 
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of  water  and  pressure  required.  On  February  4,  1892, 
the  city  did  pass  the  ordinance  mentioned,  providing  for 
the  election,  and  notice  was  given  as  required  by  law. 
The  notice  was:  ''  By  the  Mayor  and  Council  of  the  City 
of  Athens,  for  an  election  to  determine  the  question  as 
to  the  issue  by  said  city  of  water-works  bonds :  Where- 
as, the  Mayor  and  Council  of  the  City  of  Athens  desire 
to  issue  $126,000  in  bonds  of  said  city,  for  the  purpose 
of  erecting  and  constructing  a  system  of  water- works, 
or  for  the  purchase  and  improvement  of  the  present 
system  of  water-works;  and  the  assent  of  the  qualified 
voters  of  said  city  being  necessary  thereto  :  therefore  be 
it  ordained  by  the  Mayor  and  Council  of  the  City  of 
Athens,  that  in  accordance  with  the  constitution  and 
laws  of  said  State  an  election  shall  be  held  on  the  10th 
day  of  March,  1892,  to  determine  the  question  whether 
said  bonds  for  water-works  shall  be  issued  by  said  city ; 
and  that  notice  to  the  people  (qualified  voters)  of  said 
city  be  published  in  the  Athens  Weekly  Banner,  the 
newspaper  in  which  the  sheriff's  advertisements  are  pub- 
lished for  said  county,  for  the  space  of  thirty  days  next 
preceding  the  day  of  election,  as  provided  by  law." 
Then  followed  provisions  as  to  what  interest  the  bonds 
should  bear,  how  long  they  should  run,  when  the  inter- 
est should  be  paid,  that  the  principal  of  the  bonds-should 
be  paid  within  thirty  years  from  the  date  of  issuance, 
what  the  ballots  should  bear,  that  if  the  issue  was  voted 
by  the  requisite  two  thirds,  before  the  proposed  debt  was 
incurred  an  ordinance  or  ordinances  should  be  passed 
providing  for  the  sale  and  issuance,  and  making  provision 
at  the  same  time  for  the  assessment  and  collection  of 
annual  taxes  sufficient  in  amount  to  pay  the  interest  and 
principal  of  the  debt  within  thirty  years  from  the  date 
of  incurring  the  indebtedness,  and  that  the  election 
should  be  held  as  municipal  elections  of  the  city  were 
held  and  in  accordance  with  sections  508(i)  to  608(m) 
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of  the  code  of  Qeorgia.  This  notice  was  accompanied 
by  a  certificate  that  the  foregoing  preamble  and  ordinance 
were  adopted  by  the  mayor  and  council  on  February  4, 
1892,  signed  by  the  clerk  of  council.  Every  require- 
ment of  law  was  performed  previous  to  the  election,  and 
it  was  held  in  conformity  to  law.  808  votes  were  cast, 
805  for  bonds  and  3  against,  and  the  number  of  votes 
for  bonds  was  more  than  two  thirds  of  the  whole  num- 
ber of  votes  cast,  more  than  two  thirds  of  the  voters 
registered  for  the  election,  and  more  than  two  thirds  of 
the  votes  cast  at  the  last  general  election  in  the  city  as 
shown  by  the  tally-sheets  of  said  election.  Upon  the 
result  of  the  election  being  reported  to  the  mayor  and 
council  they,  in  the  presence  of  and  with  the  election 
managers,  consolidated  the  returns  and  declared  the  re- 
sult. 881  votes  were  registered  for  the  last  general 
election  in  the  city,  810  votes  were  cast  at  said  election, 
and  893  voters  were  registered  for  the  election  on  water- 
works bonds.  The  notice  of  the  election  was  not  de- 
ceptive or  calculated  to  mislead,  the  very  terms  of  the 
notice  showing  that  the  plan  uppermost  in  the  minds  of 
the  mayor  and  council  was  the  erection  of  a  new  system, 
and  that  the  purchase  of  the  old  system  was  a  secondary 
consideration.  No  statement  was  ever  made  by  the 
mayor  and  council,  or  any  one  by  their  authority,  that 
the  issuing  of  the  bonds  would  not  increase  the  rate  of 
taxation,  Defendants  have  proceeded  to  issue  the  bonds, 
and  they  have  been  sold  and  negotiated  and  are  now 
being  lithographed,  and  are  to  be  delivered  on  July  1, 
1892,  all  of  which  was  done  before  the  filing  of  the  peti- 
tion and  before  any  notice  of  protest  or  dissatisfaction 
on  the  part  of  any  tax-payer  or  citizen  was  communi- 
cated to  defendants.  The  mayor  and  council  have  passed 
an  ordinance  fixing  the  tax  rate  at  one  and  one  tenth 
per  cent.,  which  they  had  a  right  to  do.  In  order  to  pay 
the  expenses  of  the  city  for  1892,  except  for  public 
schools,  it  was  necessary  to  levy  a  tax  of  ninety-three 
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one  hundredths  of  one  per  cent.,  and  in  order  to  provide 
for  the  public  schools,  to  levy  a  tax  of  seventeen  one 
hundredths  of  one  per  cent.,  making  the  aggregate  levy 
more  than  one  per  cent.,  but  the  excess  over  one  per  cent, 
being  less  than  the  aggregate  levy  for  the  public  schools. 
The  mayor  and  council  have  appointed  water- works 
commissioners  and  entrusted  them  with  the  whole  busi- 
ness connected  with  the  water- works  matters,  subject  to 
the  approval  and  ratification  of  the  mayor  and  council. 
This  commission  addressed  a  communication  to  the 
president  of  the  water-works  company,  asking  if  that 
company  would  sell  its  plant  and  franchises,  and  if  it 
would  make  the  commission  an  ofter  at  the  lowest  price 
it  would  take.  No  reply  has  been  received  to  this  com- 
munication. This  was  done  before  any  work  was  done 
towards  the  erection  of  a  new  system,  and  the  failure  to 
negotiate  for  the  purchase  of  the  present  system  was  no 
fault  of  defendants.  Defendants  are  proceeding  to  erect 
a  new  system,  as  they  are  authorized  to  do  by  the  gen- 
eral welfare  clause  in  the  charter.  They  have  incurred 
expenses  of  over  <f2,800  in  purchasing  land,  engaging 
an  engineer,  salaries,  lithographing  bonds,  etc.,  all  of 
which  was  done  after  the  election  and  on  the  faith  of  the 
same,  these  expenses  having  to  be  paid  out  of  the  pro- 
ceeds of  the  bonds  as  there  is  no  other  fund  from  which 
to  pay  them,  and  before  the  filing  of  the  petition,  and 
before  notice  of  protest  or  dissatisfaction  with  the  elec- 
tion was  brought  home  to  the  mayor  and  council  or  any 
of  its  ofliners.  After  the  election  and  before  the  petition 
was  filed,  defendant  had  advertised  for  bids  for  the  erec- 
tion of  the  system.  All  the  action  above  set  forth  has 
been  open  and  matter  of  public  notoriety;  each  step 
taken  has  appeared  in  the  official  proceedings  of  the 
council,  and  immediately  been  published  as  such  in  the 
city  newspapers ;  and  it  has  been  openly  and  notoriously 
understood  in  advance  that  the  commission  would 
purchase  lands  to  erect  a  new  system  and  would  incur 


Digitized  by  VjOOQ IC 


682  Mayor  op  Athens  v.  Hemerick.        [89  Ga. 

all  the  expenses  above  set  forth.  With  a  full  knowledge 
of  all  this  on  the  part  of  complainants  and  other  tax- 
payers, complainants  will  not  now  be  heard  to  object  to 
the  issuing  of  bonds  and  completion  of  said  system  as 
contemplated  by  defendants.  Of  the  four  original  com- 
plainants three  voted  for  the  issue  of  bonds  in  the  elec- 
tion, and  the  other,  Hemerick,  voluntarily  acted  as  one 
of  the  managers  of  the  election  and  participated  in 
ascertaining  and  declaring  the  result,  and  was  paid  for 
his  services.  So  far  from  protesting  that  the  election 
was  illegal,  he  sat  by  quietly,  and  by  his  conduct  in  acting 
as  manager  encouraged  othern  to  vote  and  participate 
in  the  election. 

Upon  the  hearing  the  contract  with  the  water- works 
company  was  put  in  evidence.  Also,  a  report  showing 
the  financial  condition  of  the  city  on  March  1;  1892. 
This  showed  a  total  of  debts  $96,950,  and  of  assets  ?*>9,- 
655.  The  total  of  taxable  property  by  tax  digest  of 
1891,  was  shown  to  be  $6,335,822,  and  the  increase  over 
1890  was  $858,586.  Upon  a  basis  of  total  taxable 
property  «  per  digest"  of  $6,600,000  and  a  rate  of  tax 
of  one  and  one  tenth  per  cent.,  the  total  amount  of  tax 
would  be  $72,600,  which  would  allow  for  interest  upon 
water- works  bonds  eight  per  cent,  of  the  tax,  for  public 
schools  seventeen  per  cent,  and  for  the  other  municipal 
expenses  the  remainder  of  the  $72,600.  There  was  also 
evidence,  conflicting  in  its  character,  as  to  whether  the 
contract  of  the  water- works  company  had  been  complied 
with,  as  to  pressure,  quality  of  water,  etc.  Skiff,  "Wil- 
son and  Fears  swore  that  they  did  not  authorize  the  use 
of  their  names  as  complainants,  and  they  asked  the  court 
to  have  their  names  stricken;  and  that  each  of  them 
voted  at  the  election  for  the  issuance  of  the  bonds. 

T.  W.  RucKER,  Erwin  &  Cobb  and  Glenn  &  Slaton, 
for  the  mayor  and  council  et  al, 
Thomas  &  Strickland,  contra. 
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The  Cartersvillb  Improvement,  Gas  and  Water  Com- 
pany V.  The  Mayor  and  Aldermen  of  Cartersvillb. 
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1.  "Without  the  preliminary  sanction  of  a  popular  vote,  as  required  106  73o 
by  the  constitution,  a  municipal  corporation  cannot  contract  for 
a  supply  of  gas  on  the  credit  of  the  city  for  a  longer  period  than 
one  year ;  and  a  contract  which  by  its  terms  is  to  run  for  twenty 
years,  each  year's  supply  to  be  paid  for  quarterly  during  the  year, 
is  operative  from  year  to  year  only  so  long  as  neither  of  the  parties 
renounces  or  repudiates  it.  Either  of  them  can  terminate  it  at 
the  end  of  any  year,  but  so  long  as  it  stands  and  is  complied  with 
by  one  party,  the  other  party  must  comply  also. 

2.  While  a  city  cannot  exempt  a  gas  company  from  municipal  taxa- 
tion, it  can  contract  to  pay  for  gas  a  stipulated  sum  per  lamp,  and 
in  addition  thereto,  a  sum  for  all  the  lamps  supplied  equivalent  to 
the  amount  of  taxes  imposed  upon  the  company,  provided  this 
additional  sum  is  a  fair  and  just  allowance  to  compensate  for  the 
actual  value  of  the  light  service,  and  the  stipulation  is  bond  fide 
and  not  in  the  nature  of  an  evasion  of  the  law  prohibiting  ex- 
emption from  taxes. 

3.  The  present  action  is  not  brought  to  recover  money  voluntarily 
paid  as  taxes,  but  for  a  balance  due  under  the  contract  for  lighting 
the  city,  this  balance  being  measured  in  part  by  the  amount  of 
taxes  assessed  and  collected  by  the  municipal  government  from  the 
gas  company.  Judgment  revened. 
August  1*  1892. 

Municipal  corporation.  Constitutional  law.  Con- 
tract. Taxation,  Before , Judge  Attaway.  City  court 
of  Cartersville.     September  term,  1891.  • 

The  declaration  filed  by  the  plaintiff  was  demurred  to, 
and  the  demurrer  sustained.  The  declaration  alleged : 
The  Mayor  and  Aldermen  of  the  City  of  Cartersville,  a 
municipal  corporation,  is  indebted  to  petitioner  J268.88 
with  interest,  for  on  August  6,  1888,  defendant  and  the 
Orient  Illuminating  Company  entered  into  a  contract, 
copy  of  which  is  attached,  afterwards  by  mutual  agree- 
ment amended,  as  appeared  from  resolutions  adopted 
by  defendant,  copies  of  which  are  attached.  After  the 
date  of  the  contract  it  was  assigned  by  the  illuminating 
company  to  petitioner  with  the  knowledge  and  consent 
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of  defendant,  and  petitioner  thereby  became  entitled  to 
all  the  rights  of  the  illuminating  company  under  the 
contract.  The  gas  plant  provided  for  in  the  con- 
tract was  duly  completed  according  to  the  contract 
and  accepted  by  defendant,  as  shown  by  resolutions 
of  defendant,  copies  of  which  are  attached;  and 
on  May  1,  1889,  the  lights  in  the  seventy-five  public 
gas  lamps  on  defendant's  streets  were  turned  on,  and 
since  that  time  and  up  to  the  present  have  been  lit  as 
prescribed  by  the  contract.  The  defendant  assessed  pe- 
titioner's property  for  municipal  taxation  for  1890,  levied 
a  tax  in  favor  of  itself  for  that  year,  and  in  October, 
1890,  issued  a  tax /./a.  against  petitioner  and  proceeded 
to  collect  it,  contrary  to  the  provisions  of  the  contract. 
But  defendant  found  itself  compelled  by  operation  of 
law  to  levy  and  collect  the  tax,  because  of  the  constitu- 
tional prohibition  against  the  exemption  by  the  city  of 
any  property  from  municipal  taxation.  Petitioner,  in 
pursuance  of  an  agreement  made  between  it  and  de- 
fendant on  May  16,  1891,  copy  of  which  is  attached, 
paid  defendant  $268.83  on  May  23,  1891.  The  lights 
furnished  to  defendant  by  petitioner  in  the  seventy-five 
lamp-posts  were  worth  not  only  the  f25  per  post  as 
specified  in  the  contract,  but  also  the  additional  sum  of 
$10  per  post,  and  the  light  so  furnished  was  worth  at 
least  $275  (to  wit,  the  amount  of  the  taxes  aforesaid) 
over  and  above  the  $25  per  post ;  and  defendant  agreed 
in  the  contract  to  pay  whatever  amount  in  addition  to 
the  $25  per  post  defendant  should  collect  from  petitioner 
as  taxes.  By  the  second  count  it  was  alleged :  Defendant 
is  indebted  to  petitioner  $268.83,  for  defendant  hav- 
ing made  the  contract  and  adopted  the  resolution  speci- 
fied above,  petitioner  having  furnished  public  lights  as 
specitied,and  defendant  having  collected  from  petitioner 
the  taxes  mentioned  and  failed  and  refused  to  pay  the 
amount  thereof  to  petitioner  after  petitioner's  demand 
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upon  defendant  therefor,  petitioner  becomes  entitled  to 
recover  for  public  lighting,  pursuant  to  the  provisions 
of  said  contract,  the  same  amount  which  it  paid  defend- 
ant for  the  taxes.  By  the  third  count  it  was  alleged : 
Defendant  is  indebted  to  petitioner  <f468.75,  for  peti- 
tioner, pursuant  to  the  contract,  supplied  for  December, 
1890,  and  January  and  February,  1891,  gas-light  for 
seventy-five  lamp-posts  on  defendant's  streets,  for  which 
defendant  in  said  contract  agreed  to  pay  petitioner  $26 
per  post,  which  became  due  on  March  1,  1891,  which 
defendant  fails  and  refuses  to  pay,  though  demand  for 
payment  has  been  made. 

The  original  contract  referred  to,  dated  August  6, 
1888,  so  far  as  seems  material,  was  :  On  or  before  March 
1, 1889,  the  illuminating  company  would  erect  and  have 
ready  for  operation  in  Cartersville,  for  the  term  of  twenty 
years,  or  such  further  time  as  might  be  duly  provided,  a 
plant  for  the  manufacture,  distribution  and  sale  of  gas. 
It  would  erect  the  plant  in  accordance  with  certain 
specifications,  etc.,  and  lay  and  maintain  pipes  to  the 
extent  of  not  less  than  three  and  not  more  than  four 
miles  for  distributing  gas,  and  would  provide,  own  and 
keep  in  repair  fifty-iron  lamp-posts  with  glass  lamps 
thereon,  and  as  many  more  as  the  city  might  from  time 
to  time  desire  to  contract  for,  to  be  used  for  lighting  the 
streets,  etc.  The  illuminating  company  would  furnish 
to  the  city  gas-light  to  illuminate  the  streets  by  means 
of  said  posts  and  lamps  for  the  term  of  twenty  years 
from  March  1, 1889,  under  certain  provisions  as  to  when 
the  lamps  were  to  be  lighted,  for  f  27  per  year  for  each 
post.  It  would  at  no  time  charge  the  individuals  of  the 
city  more  than  a  specified  rate.  This  agreement  was 
made  at  the  reduced  prices  mentioned,  to  the  city  and 
its  inhabitants,  because  of  and  subject  to  the  follow- 
ing considerations:  The  city  would  accept  not  less 
than  fifty  lamps  at  all  times  during  the  twenty  years. 
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for  f  27  per  lamp  per  year.  If  the  number  of  public 
lamps  used  should  equal  seventy-five  and  be  less  than 
one  hundred,  then  the  city  should  pay  f  25  per  post  per 
year.  The  city  should  exempt  or  cause  to  be  exempted 
from  municipal  taxation  all  the  property  of  the  illumi- 
nating company  or  its  successors  and  assigns,  for  five 
years  from  March  1,  1889,  or  from  the  time  when  the 
plant  should  be  completed,  if  prior  thereto.  If  the  city 
should  at  any  time  during  the  five  years  find  itself 
obliged  by  the  decree  of  any  court,  or  by  operation  of 
law,  to  assess  and  collect  a  tax  against  the  property 
mentioned,  then  the  city  agreed  that,  in  consideration  of 
the  reduced  prices  at  which  the  gas-light  was  to  be 
furnished  it  and  its  citizens,  it  would  pay  or  return  to 
the  illuminating  company,  its  successors  or  assigns,  all 
sums  of  money  which  it  or  they  might  have  been  obliged 
to  pay,  and  which  might  have  been  levied  or  assessed 
against  the  property  by  the  city  in  violation  of  the  spirit 
of  this  contract.  The  illuminating  company,  its  succes- 
sors and  assigns,  to  be  at  full  liberty  to  organize,  and 
intending  forthwith  to  organize  under  the  laws  of  Geor- 
gia, a  corporation  to  be  known  as  the  Cartersville  Im- 
provement Gas  &  Water  Company,  and  as  soon  as  such 
organization  is  completed  the  illuminating  company 
may  and  shall  transfer  and  assign  its  contract  for  public 
lighting,  and  the  franchises  hereinbefore  mentioned,  to 
that  corporation,  which  shall  then  assume  the  rights, 
privileges,  etc.  herein  incumbent  upon  the  illuminating 
company,  and  thereupon  the  latter  shall  be  released 
therefrom,  and  the  obligations  of  the  city  under  this 
contract  with  the  illuminating  company  shall  then  be 
and  continue  with  the  improvement,  gas  and  water  com- 
pany, as  fully  and  completely  as  if  this  contract  had 
originally  been  made  therewith.  All  the  payments  to 
be  made  by  the  city  for  gas  lighting  to  be  due  and  pay- 
able on  the  first  day  of  December,  March,  June  and 
September,  respectively,  of  each  year,  etc. 
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The  minutes  of  the  special  meeting  of  the  mayor 
and  aldermen  of  December  21,  1888,  showed  that  an 
application  by  the  petitioner,  as  assignee  of  the  illumi- 
nating company,  for  an  extension  of  the  time  for  erect- 
ing the  gas  works  under  the  contract,  to  the  first  of 
May,  1889,  and  that  the  time  during  which,  by  operation 
of  law  or  any  court,  the  parties  to  the  contract  might 
be  prevented  from  proceeding  thereunder,  should  be 
added  to  the  time  within  which  the  gas  and  water  com- 
pany had  to  complete  the  works,  was  granted.  Also, 
that  a  resolution  was  adopted  that  the  city  would  take 
seventy-five  gas  posts  and  lights  at  $25  per  post,  instead 
of  fifty  at  <f27  per  post.  The  minutes  of  the  meeting 
of  May  6,  1889,  showed  that  a  resolution  was  adopted, 
to  the  effect  that  in  compliance  with  the  contract  the 
gas  plant  had  been  erected  satisfactorily,  and  the  gas 
was  acceptable  and  of  first  class  quality,  and  the  city 
accepted  the  plant  and  gas  as  a  bona  fide  compliance 
with  the  contract,  the  resolution  not  to  bind  the  city  in 
the  event  that  in  the  future  defects  in  the  plant  or 
quality  of  the  gas  should  appear. 

The  agreement  of  May  16, 1891,  was  to  the  following 
effect :  Whereas  a  controversy  was  pending  between 
petitioner  and  defendant  concerning  certain  clauses  in 
the  original  contract  above  mentioned,  respecting  taxes 
which  might  thereafter  become  due  to  the  city  by  peti- 
tioner ;  and  whereas  the  petitioner  had  filed  a  bill  for 
injunction  and  relief  against  defendant,  and  a  hearing 
was  had  on  an  application  for  interlocutory  restraining 
order,  after  which  hearing  the  prayer  for  restraining 
order  was  refused;  and  whereas  both  parties  to  this 
agreement  desired  to  reach  a  valid  judicial  decision  on 
the  validity  of  said  clauses,  and  the  city  claimed,  as 
taxes  due  from  petitioner  for  1890,  $252  with  interest, 
and  petitioner  claimed  as  due  it  from  the  city  a  certain 
amount  for  public  lighting  of  the  streets  in  excess  of 
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the  |252 ;  and  whereas  it  was  apprehended  by  the  par- 
ties that  should  petitioner  except  to  the  judgment  men- 
tioned and  have  the  same  reversed  by  the  Supreme 
Court,  said  latter  court  might  not  decide  the  validity  of 
said  clauses  in  the  contract :  it  was  agreed  that  peti- 
tioner should  pay  the  city  the  amount  of  its  taxes  for 
1890,  by  the  same  being  deducted  from  the  amount  the 
city  owed  petitioner  for  public  lighting  of  the  streets 
for  December,  1890,  and  January  and  February,  1891, 
and  the  city  should  pay  petitioner  on  the  aforesaid 
amount  the  balance  due  after  deducting  the  amount  of 
taxes,  and  each  party  give  the  other  a  receipt  accord- 
ingly; and  that  this  payment  and  the  action  ot  the 
parties  in  making  this  contract  should  not  estop  either 
from  making  any  contention  in  any  litigation  which 
might  thereafter  arise  between  them,  which  might  but 
for  said  payment  or  but  for  this  contract  have  been 
otherwise  made ;  and  that  petitioner  should  be  at  lib- 
erty to  bring  suit  for  the  amount  which  it  might  pay 
the  city  for  taxes,  without  being  estopped  by  the  pay- 
ment of  the  same  or  this  agreement,  or  anything  done 
in  consequence  thereof,  and  the  city  should  not  by  this 
agreement  or  the  payment  of  the  taxes,  or  anything 
done  in  pursuance  thereof,  be  estopped  from  denying 
the  validity  of  the  tax  exemption,  or  the  city's  rights 
to  defend  any  action  brought  by  the  petitioner  for  the 
recovery  of  the  amount  paid  for  taxes ;  and  that  no 
action  on  the  equitable  petition  mentioned  above  should 
have  any  effect  upon  the  rights  or  remedies  of  either 
party  to  this  contract,  but  such  rights  and  remedies  of 
the  parties  should  stand  the  same  as  though  the  petition 
had  not  been  filed,  and  as  though  the  judgment  deny- 
ing the  interlocutory  injunction  had  not  been  rendered. 
The  demurrer  was  on  the  following  grounds :  (1)  A 
misjoinder  of  causes  of  action ;  (2)  the  pretended  con- 
tract of  August  6, 1888,  is  not  a  legal,  valid  and  binding 
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contract  under  the  constitution  and  laws  of  Georgia,  it 
not  appearing  that  the  mayor  and  aldermen  for  1888 
were  authorized  to  make  the  contract  creating  said  debt, 
without  first  submitting  the  question  as  to  whether  or 
not  the  debt  should  be  created  to  the  legally  qualified 
voters  of  said  city,  and  therefore  no  legal  cause  of 
action  can  be  maintained  under  the  .pretended  contract ; 
(3)  the  mayor  and  aldermen  had  no  legal  power  or 
authority  to  enter  into  the  pretended  contract  of  Au- 
gust 6,  1888,  whereby  the  property  of  plaintiff  could 
be  exempted  from  municipal  taxation,  and  whereby 
plaintiff  was  to  be  indemnified  by  the  mayor  and  al- 
dermen for  municipal  taxes  for  five  years,  which  plaintifl:* 
might  be  required  to  pay  under  the  constitution  and 
laws  of  Georgia ;  (4)  no  legal  cause  of  action  is  set  out 
in  the  declaration ;  (5)  no  legal  cause  of  action  can  be 
maintained  against  defendant  for  recovering  the  mu- 
nicipal taxes  paid  by  plaintift'  to  defendant. 

John  W.  Akin,  for  plaintiff. 
James  B.  Conyers,  for  defendant. 


The    Cartbrsville    Water- Works    Company    v.    The 

Mayor  and  Aldermen  of  Cartersvillb.  imm 


1.  A8  to  the  invalidity  of  the  contract  for  a  water  supply  running 
through  a  period  of  thirty  years,  this  case  is  controlled  by  the 
ruling  in  Carterwille  Improvement^  Oca  6c  Water  Co,  v.  Mayor^  dec,  of 
CartermUe,  just  decided. 

2.  Under  the  facts  in  the  record,  there  was  no  estoppel  nfK>n  the 
municipal  government  in  consequence  of  any  prior  adjudication. 

3.  There  was  no  power  to  exempt  the  property  of  the  water  com- 
pany from  municipal  taxation  by  contract,  and  the  attempt  to 
grant  such  exemption  was  not  effectual.  The  company  could 
neither  take  the  exemption  by  way  of  gratuity,  nor  purchase  it 
by  way  of  commutation. 

4.  A  creditor  of  a  municipal  corporation  is  not  entitled  to  an  injunc- 
tion against  the  collection  of  his  municipal  taxes  on  the  ground 
that  the  municipality  is  indebted  to  him  and  has  in  its  treasury 
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B  foBd  which  could  not  legally  he  applied  otherwise  than  hy  pay- 
ing this  dehty  and  which  it  refuses  to  pay  until  after  the  creditor 
discharges  the  claim  against  him  for  taxes.  There  was  no  error 
in  denjring  the  injunction.  Judgment  affirmed, 

August  1,  1882. 

Municipal  corporation.  Contract.  Taxation.  Es- 
toppel. Injunction.  Before  Judge  Maddox.  Bartow 
county.     At  chambers,  March  26,  1892. 

The  petition  of  the  Cartersville  Water- Works  Com- 
pany against  the  Mayor  and  Aldermen  of  the  City  of 
Cartersville  and  the  marshal  of  that  city,  prayed  that 
they  be  enjoined  from  levying  and  collecting  any  city 
taxes  from  the  plaintiff  for  the  year  1891,  or  any  other 
year  for  the  first  ten  years  after  August  6,  1888.  To 
the  denial  of  the  injunction  as  prayed  for,  and  to  the 
refusal  to  grant  an  injunction  on  the  terms  proposed 
by  the  plaintiff's  counsel  at  the  hearing,  exceptions 
were  taken.  It  appears  that  on  August  6,  1888,  the 
mayor,  etc.,  made  a  contract  with  a  certain  water  com- 
pany whose  rights  were  afterwards  assigned  to  the 
plaintiff,  by  which,  in  consideration  of  |2,500  per  annum, 
payable  January  1st  and  July  1st,  the  water  company 
undertook  to  erect  a  system  of  water- works  and  to  sup- 
ply with  water,  for  fire  purposes  and  the  necessary  de- 
mand for  the  fire  department,  fifty  hydrants ;  "  also  to 
supply  with  water,  for  the  payment  of  city  license  and 
taxes  for  the  first  ten  years  of  this  contract,  two  drink- 
ing fountains  with  quarter  inch  openings,  of  continual 
flow,  for  man  and  beast,  at  such  places  on  the  mains  as 
designated  by  the  council."  The  term  of  this  contract 
is  for  thirty  years.  It  is  therein  recited  that  should  the 
legislature  authorize  the  city  to  levy  a  tax  known  as  the 
water-works  tax,  it  shall  be  a  special  tax  devoted  alone 
to  the  purposes  of  the  contract.  In  1891  the  municipal 
authorities  assessed  for  taxation  the  property  of  the 
water- works  company,  and  issued  an  execution  for  $340 
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with  costs,  which  was  levied,  November  8,  1891,  on  the 
plaintiflTs  water-tower  and  lot. 

The  petition  for  injunction  alleges  that  the  undertak- 
ings on  the  part  of  the  water  company  were  complied 
with ;  that  on  or  before  the  26th  of  October,  1889,  it 
delivered  the  drinking  fountains  fully  completed, 
equipped  and  in  constant  flow,  to  the  mayor,  etc.,  who 
by  resolution  of  that  date  accepted  the  water-works, 
hydrants  and  fountains  as  fully  completed  and  delivered 
according  to  the  terms  of  the  contract ;  that  the  drink- 
ing fountains  were  duly  erected  at  the  places  selected 
for  them  by  the  mayor,  etc.,  and  have  been  kept  in 
constant  and  continual  flow  ever  since ;  that  the  supply 
of  these  two  fountains  is  in  no  way  necessary  to  the 
maintenance  of  the  water-works  or  water  supply  to  the 
hydrants  required  by  the  contract,  nor  are  these  foun- 
tains of  any  value  to  plaintiff,  nor  does  it  realize  any 
income  or  profit  from  them,  nor  would  they  have  been 
erected  and  supplied  except  for  the  purpose  of  paying 
city  taxes  which  might  become  annually  due  thereafter ; 
that  by  the  terms  of  the  contract  it  was  the  intention 
of  the  parties  that  these  fountains  so  supplied  were  to 
be  accepted  in  payment  of  taxes  which  would  otherwise 
be  payable  in  money  alone,  and  that  by  the  erection 
and  maintenance  of  these  fountains  the  plaintiff  has 
paid  all  taxes  which  would  otherwise  be  due  the  city. 
It  is  further  alleged  that  as  between  the  city  and  the 
plaintift*,  the  plaintiff's  contention  on  this  point  is  res 
adjudieata,  for  that  on  the  29th  of  October,  1889,  F.  M. 
Ford  et  al,,  freeholders  and  tax-payers  of  that  city,  filed 
their  petition  in  the  superior  court  against  the  mayor, 
etc.,  and  the  present  plaintiff,  complaining  of  the  contract 
because  it  is  stipulated  therein  that  the  water  company 
shall  be  relieved  from  city  taxes  for  the  first  ten  years 
for  the  furnishing  by  it  of  two  drinking  fountains  as 
therein  set  forth,  and  praying  that  the  contract  be  de- 
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creed  void  in  all  its  parts ;  and  the  present  plaintiff 
answering  that  petition  denied  that  it  was  exempted 
from  taxation,  and  insisted  that  under  the  contract  it 
had  paid  its  taxes  for  1889,  and  would  continue  to  pay 
them  for  each  successive  year  by  the  erection  and  main- 
tenance of  the  drinking  fountains,  which  it  had  already 
erected  and  which  were  in  daily  and  constant  use ;  and 
the  mayor,  etc.,  united  with  the  present  plaintiff  in  the 
defence  of  the  action  of  Ford  et  al.y  employing  able 
counsel  for  that  purpose,  and  making  separate  answers 
sworn  to  by  the  mayor  and  all  the  aldermen,  denying 
that  it  had  exempted  or  attempted  to  exempt  the  water 
company  from  taxation,  and  insisting  that  the  supply- 
ing of  the  two  drinking  fountains  was  intended  by  the 
contracting  parties,  and  had  been  received  by  the  city, 
as  payment  of  taxes  by  the  water  company ;  and  the 
issue  thus  formed  was  duly  tried,  the  jury  returned  a 
verdict  for  the  defendants,  and  the  court  thereupon  de- 
creed that  the  relief  prayed  for.  by  the  plaintiffs  be 
denied  and  the  prayers  of  the  petition  be  refused,  which 
verdict  and  decree  stand  unreversed  and  of  force;  where- 
fore the  plaintiff*  insists  that  the  city  is  now  estopped 
by  its  own  sworn  pleadings  and  the  verdict  thereby 
procured,  and  is  precluded  from  contending  to  the  con- 
trary effect.  In  pursuance  of  an  act  of  the  legislature 
approved  in  December,  1888,  the  city  through  its  pres- 
ent mayor  and  aldermen,  have  assessed,  levied  and 
collected  a  special  water  tax  for  1891,  sufficient  to  pay* 
the  |1,250  due  the  plaintiff"  on  January  I,  1892,  which 
sum  is  in  the  city  treasury,  and  is  a  special  fund  to  be 
exclusively  devoted  to  the  payment  of  plaintiff'.  It  is 
further  alleged  that  the  sale  of  the  water-tower  and  lot 
would  be  destructive  to  the  plaintiff^s  entire  plant  in 
which  it  has  invested  many  thousands  of  dollars,  and 
would  involve  it  in  a  breach  of  its  contract  with  the 
city  and  with  its  numerous  private  consumers,  thus  ex- 
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posing  it  to  incalculable  expense,  litigation  and  damage ; 
that  it  has  in  its  possession  in  the  city  personalty  of 
value  far  more  than  the  amount  of  the  tax  execution, 
which  it  was  given  no  opportunity  to  point  out  for  levy ; 
and  that  it  would  be  inequitable  to  allow  the  city,  after 
receiving  the  fountains  and  the  water  supply  thereby 
furnished,  to  repudiate  its  duty  to  receive  them  accord- 
ing to  its  own  standard  of  value  and  collect  from  the 
plaintiff  the  very  sum  which  the  fountains  were  fur- 
nished to  pay,  and  it  would  be  inequitable  to  allow  it  to 
sell  the  plaintiff's  property  to  collect  taxes,  when  there 
is  in  the  city  treasury  a  sum  due  the  plaintiff  largely 
more  than  the  amount  of  tax  claimed,  which  sum  can 
be  legally  used  for  no  purpose  other  than  the  payment 
of  plaintiff*.     It  is  further  shown  that  the  bill  for  $1,250 
due  by  the  city  for  hydrant  rental  on  January  1, 1892, 
was  laid  before  the  mayor,  etc.,  on  December  31, 1891, 
and  payment  requested,  but  instead  of  ordering  the  pay- 
ment made  the  council  refused  to  pay  the  bill  or  any 
part  of  it,  unless  the  plaintiff  would  dismiss  its  present 
application  for  injunction,  which  was  brought  on  the 
28th  of  November,  and  allow  the  taxes  claimed  to  be 
deducted  from  this  bill,  which  the  plaintiff*  refused  to 
do.     The  city  did  pay  to  the  plaintiff  the  |1,250  due  for 
hydrant  rental  from  January  1st  to  July  Ist,  1891,  on  or 
about  the  latter  date,  when  it  became  due. 

The  defendant  demurred  and  answered,  in  brief,  as 
follows  :  The  pretended  contract  was  entered  into  by  the 
mayor  and  aldermen  without  having  previously  made 
provision  for  its  payment.  The  question  whether  or 
not  said  debt  should  be  incurred,  was  not  submitted  to 
the  legally  qualified  voters  of  the  city  at  an  election 
held  for  that  purpose,  as  required  by  the  constitution 
and  laws  of  Georgia ;  and  the  contract  has  no  force  and 
effect  against  the  defendant.  The  mayor,  etc.  attempted 
thereby  to  bind  itself  and  its  successors  to  a  given  line 
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of  policy  in  its  government  as  to  uniform  license  and 
taxes  to  be  assessed  and  levied  against  the  plaintitF;  but 
the  contract  is  invalid  because  it  is  contrary  to  public 
policy  and  to  the  laws  of  the  State.  The  drinking  foun- 
tains were  never  turned  over  or  put  under  the  control  of 
the  mayor  and  aldermen  for  the  use  of  the  public, 
because  Driggers,  the  general  superintendent  of  the 
plaintift'in  charge  of  the  water- works  immediately  pre- 
ceding Campbell,  the  present  superintendent,  took  abso- 
lute control  of  the  fountains  and  refused  time  and  again 
to  allow  citizens  of  Cartersville  to  go  to  the  fountains 
and  get  water  therefrom  in  pitchers  and  buckets  for 
drinking  purposes.  The  mayor  and  aldermen  have  never 
exercised  any  control  whatever  over  the  fountains  and 
have  not  felt  authorized  to  do  so.  The  plaintiff's 
water-tower,  lots,  pipes,  etc.,  were  assessed  for  taxation 
for  1891,  at  $40,000,  which  assessment  became  final 
after  it  was  inspected  by  the  mayor  and  aldermen, 
and  suflScient  time  given  for  the  filing  of  objec- 
tions by  the  plaintift*,  none  being  filed;  and  after 
completing  the  tax  digest,  the  mayor  and  aldermen  as- 
sessed an  ad  valorem  tax  on  all  the  taxable  property  in 
the  city  of  eighty-five  one  hundredths  of  one  per  cent. 
This  tax  was  not  paid  by  the  plaintiff  when  it  became 
due  on  October  15th,  and  the  execution  in  question  was 
issued  and  levied.  On  January  28, 1890,  the  mayor  and 
aldermen  elected  for  that  year  adopted  a  resolution, 
reciting  that  from  the  decision  of  the  Supreme  Court 
they  did  not  consider  themselves  bound  by  the  action 
and  contract  of  the  mayor  and  council  for  1888  with  the 
plaintiff,  and  caused  the  plaintiff  to  be  served  with  a 
copy  of  this  resolution  on  the  next  day.  The  defendant 
denies  that  the  adjudication  of  the  case  of  Ford  et  d. 
has  any  binding  force  and  effect  against  the  defendant 
in  this  suit.  There  was  no  suit  by  the  water-works 
company  against  the  present  defendant,  or  by  defendant 
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against  the  water- works  company,  in  that  record,  and 
there  was  no  privity  between  the  plaintiffs  in  that  suit 
and  the  defendant  in  this  suit.  There  was  no  issue 
raised  between  the  present  plaintiff  and  the  present  de- 
fendant; they  were  both  defendants,  and  no  verdict  and 
judgment  were  rendered  on  any  issue  joined  by  one  of 
said  corporations  against  the  other ;  hence  the  judgment 
in  that  case  is  not  res  adjudicata  here,  although  the  ques- 
tion as  to  the  validity  of  the  contract  may  have  been 
settled  as  against  Ford  et  al.y  the  plaintiffs  in  that  suit. 
On  the  other  hand,  on  January  1,  1891,  the  pr,esent 
plaintiff  filed  its  petition  for  iiy  unction  against  the  pres- 
ent defendant  to  enjoin  the  collection  by  the  defendant 
of  the  city  taxes  assessed  against  the  plaintiff  for  1890, 
attaching  as  an  exhibit  the  same  contract  now  in  ques- 
tion, and  alleging  that  it  had  paid  its  taxes  by  furnishing 
the  water  through  the  two  drinking  fountains.  The 
motion  for  injunction  was  fully  heard  by  Judge  Gobbr 
upon  the  petition,  demurrer,  answer  and  aflSdavits ;  and 
on  January  22,  1891,  the  judge  refused  the  injunction, 
to  which  ruling  the  plaintiff  excepted,  carrying  the  case 
to  the  Supreme  Court  where  on  March  6,  1891,  it  was 
adjudged  that  on  motion  the  plaintiff  in  error  be  allowed 
to  withdraw  the  case,  and  that  the  judgment  of  the 
court  below  stand  affirmed ;  and  the  defendant  says  that 
this  judgment  is  res  adjudicata  against  the  plaintiff  as  to 
its  rights  to  enjoin  the  defendant  from  collecting  mu- 
nicipal taxes,  notwithstanding  the  existence  of  the  con- 
tract, and  pleads  said  judgment  as  a  bar  to  the  plaintiff's 
right  to  proceed  in  this  case.  The  entire  taxable  prop- 
erty within  the  limits  of  the  city  in  1888  amounted  to 
a  little  over  $999,000,  and  less  than  $1,000,000,  and  yet 
the  mayor  and  aldermen  for  that  year  attempted  to  fasten 
upon  the  city  a  debt  for  water  and  gas  supply,  of 
$112,500,  $4,375  of  which  was  to  be  paid  annually.  Of 
the  tax  assessed  and  levied  against  the  property  of  the 
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plaintiff  for  1891,  twenty-five  one  hundredths  of  one  per 
cent,  was  to  defray  the  expenses  of  the  public  schools  of 
the  city,  and  the  mayor  and  aldermen  could  not  accept 
anything  but  money  in  payment  of  that  part  of  the  tax 
assessed.  Twelve  one  hundredths  of  one  per  cent,  was 
assessed  to  pay  for  water  supply  and  fire  protection,  but 
it  has  not  been  collected ;  and  if  all  the  tax^payers  were 
as  loth  to  pay  their  taxes  as  the  plaintift*,  then  this  par- 
ticular part  of  the  city  treasury  would  be  empty.  It  is 
not  alleged  that  the  defendant  is  insolvent. 

At.  the  hearing  appeared  in  evidence,  in  support  of  the 
contentions  of  the  parties  as  to  the  effect  of  the  adjudi- 
cations in  the  two  cases  referred  to  in  the  pleadings, 
the  petitions  and  answers  in  those  two  cases,  together 
with  the  judgments  rendered  therein.  It  appears  that 
on  April  2,  1891,  the  mayor,  etc.  passed  a  resolution 
directing  the  city  treasurer  to  pay  to  the  water-works 
company  f  1,250,  less  the  amount  of  taxes,  principal  and 
interest,  which  the  city  claimed  for  1890  from  the  com- 
pany, provided  the  company  should  first  dismiss  its  bill 
to  enjoin  the  collection  of  those  taxes,  and  provided  that 
this  payment  should  not  be  construed  as  an  admission 
by  the  city  or  the  company  that  the  taxes  were  or  were 
not  legally  due,  nor  that  the  contract  is  or  is  not  legally 
binding;  the  intention  of  the  city  being  simply  to  pay 
for  the  water  it  had  used,  and  the  intention  of  the  reso- 
lution being  neither  to  concede  nor  deny  the  question  of 
the  binding  force  of  the  contract  and  the  liability  of  the 
water-works  company,  nor  to  prejudice  any  right  that 
company  might  have  to  sue  the  city  for  the  taxes  which 
the  city  was  to  retain  out  of  the  f  1,250,  and  which  it 
contended  were  legally  due.  Under  this  resolution 
the  finance  committee  gave  an  order  on  the  city 
treasurer  for  the  payment  to  the  water  company  of  the 
balance  after  deducting  the  taxes  for  1890  (which  order 
was  paid),  and  also  directed  the  city  treasurer  to  pass 
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from  the  water  account  to  the  general  account  the 
amount  of  those  taxes.  On  July  2, 1891,  the  mayor,  etc. 
adopted  a  resolution  instructing  the  finance  committee 
to  settle  the  account  due  the  water-works  company  for 
f  1,250  rental  of  hydrants  for  six  months  ending  June 
30,  1891,  but  reciting  that  the  account  was  paid  under 
protest  and  with  no  purpose  of  ratifying  any  contract 
made  by  any  former  council  with  the  water  company. 
On  July  6th,  the  city  treasurer  paid  to  the  water  com- 
pany the  amount  covered  by  this  resolution,  taking  a 
receipt  which  recites  that  "  this  settlement  is  made  under 
and  by  authority  of  a  resolution  of  mayor  and  aldermen, 
July  2, 1891."  Following  the  signature  it  is  stated  that 
in  signing  this  receipt  the  water  company  does  not  intend 
to  waive  any  right  to  insist  on  the  contract  of  August  6, 
1888,  which  statement  is  signed  like  the  receipt.  There 
was  testimony  for  the  plaintift'  that  the  two  drinking 
fountains  in  question  were  erected  by  it  October  25, 1889, 
on  the  public  square  of  the  city,  and  turned  over  to  the 
city  for  the  public  use,  and  from  that  time  they  have  • 
been  giving  a  full  and  continuous  flow  of  water,  and 
have  been  free  to  the  use  of  the  public  and  have  been 
daily  so  used ;  that  Campbell  became  superintendent  of 
the  water  company  on  August  22,  1890,  since  when 
neither  that  company  nor  its  officers  have  interfered  in 
any  way  to  prevent  any  one  from  drinking  from  the 
fountains,  nor  have  they  controlled  them,  except  on 
occasions  when  they  were  notified  by  the  city  authorities 
that  the  fountains  had  become  clogged,  whereupon  the 
superintendent  would  go  or  send  and  have  them  cleaned 
out ;  that  they  have  not  interposed  to  prevent  any  one 
from  carrying  away  water  from  these  fountains  since 
the  date  mentioned,  for  the  reason  that  the  superintend- 
ent has  never  seen  or  known  of  any  one  attempting  to 
do  so ;  and  that  the  terms  "  drinking  fountains  for  man 
and  beast"  mean  fountains  at  which  man  and  beast  may 
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drink,  not  from  which  water  may  be  carried  to  be  drunk 
or  otherwise  consumed  elsewhere. 

For  the  defendant  there  was  testimony  that  the  mayor 
and  aldermen  for  1891  had  nothing  to  do  with  the  drink- 
ing fountains^nor  were  they  ever  turned  over  to  the  city 
or  put  in  its  control  bythe  plaintiff,  nor  did  the  mayor,  etc. 
ever  exercise  any  control  over  thefiu  or  in  any  way  agree 
to  accept  the  use  of  them  in  lieu  of  manicipal  taxes; 
that  they  are  of  veiy  little  public  utility  and  vmhie,  not 
enough  to  justify  the  payment  of  any  sum  for  them; 
that  Driggers,  the  superintendent  of  the  plaintiff  pre- 
ceding Campbell,  did  exercise  control  over  them  and 
refused  to  allow  several  persons  to  get  water  from  them 
in  pitchers  and  buckets,  and  on  one  occasion  refused  to 
allow  the  street  boss  of  the  city  to  carry  water  from 
them  in  buckets  to  some  street  hands  that  were  in  con- 
finement and  could  not  come  to  them,  and  in  July,  1890, 
drove  away  two  or  three  little  boys  who  were  getting 
water  to  drink  with  small  cups  or  dippers,  telling  them 
they  must  not  get  water  from  there,  and  if  he  caught 
them  at  it  again  he  would  have  them  arrested  ;  that  one 
of  the  fountains  became  clogged  in  1891,  causing  the 
ground  to  become  muddy  and  disagreeable,  whereupon 
one  of  the  aldermen,  for  the  purpose  of  having  the  nui- 
sance abated,  told  the  plaintiff's  superintendent  that  he 
must  fix  it,  etc.  The  city  treasurer's  books  showed  that 
on  December  20,  1887,  there  was  a  balance  on  hand  of 
f857.22;  that  the  amount  received  during  1888,  from 
all  sources  was  $7,709.99,  and  that  the  total  paid  out 
was  f  8,109.55,  leaving  a  cash  balance  in  the  treasury  of 
$457.66.  On  December  29th,  the  city  council  passed  a 
resolution  declaring  the  contract  of  August  6, 1888,  not 
to  be  legal  and  binding,  and  that  if  the  water  company 
desired  to  furnish  water  it  must  come  forward  and  make 
a  new  contract,  and  that  the  city  would  not  pay  for  any 
water  furnished  in  1892,  unless  the  same  was  furnished 
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under  such  new  contract,  which  resolution  was  served 
on  the  plaintift*'s  superintendent. 

The  plaintiff  moved  that  the  court  pass  the  following 
order,  which  motion  was  denied,  as  before  stated:  It 
appears  from  the  pleadings  and  evidence  that  the  city 
has  collected  Jl,250  by  taxation  authorized  by  the  act 
of  1888,  to  pay  for  the  water  supply  furnished  the  city 
by  the  plaintiff  from  July  1,  1891,  to  January  1,  1892. 
The  plaintiff  is  willing  to  allow  so  much  of  this  fund 
as  equals  the  amount  of  taxes  claimed  from  it  by  the 
city,  to  be  converted  from  the  special  fund  to  the  general 
fund  raised  by  the  city  taxation,  and  that  when  so  con- 
verted it  may  be  used  by  the  city  as  the  general  fund  is 
allowed  to  be  used,  provided  that  said  conversion  shall 
not  prejudice  any  right  of  the  plaintiff  to  contend  on 
the  final  hearing  or  elsewhere  that  it  owes  the  city  noth- 
ing for  taxes  of  1891,  and  that  the  city  owes  the  plaintiff 
the  full  amount  of  the  $1,250  and  interest.  It  is  there- 
fore ordered  that  the  injunction  prayed  for  be  granted  to 
continue  until  the  final  hearing,  and  that  the  defendant 
be  granted  leave  to  convert  the  amount  due  on  the  tax 
fi,  fa,  from  the  special  to  the  general  fund,  this  to  be 
done  without  prejudice  to  the  right  of  the  plaintiff  to 
contend  on  the  final  hearing  as  above  stated.  This 
order  giving  the  parties  all  the  relief  to  which  they  are 
entitled  on  a  preliminary  hearing,  the  various  legal 
questions  raised  by  the  pleadings,are  left  for  adjudication 
on  the  final  hearing. 

Akin  &  Harris,  for  plaintiff. 
•  James  B.  Conybrs,  for  defendant 
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Patterson  v.  Clark. 

There  was  no  abuse  of  discretion  in  appointing  a  receiyer. 

August  1, 18»2.  Judgment  affirmed. 

Receiver.  Before  Judge  Milnbr.  Catoosa  county. 
At  chambers,  March  11,  1892. 

The  exception  here  is  to  the  appointment  of  a  receiver 
to  take  possession  of  land  held  by  Patterson,  the  defend- 
ant, to  rent  out  the  same  to  the  best  advantage  and  to 
hold  the  rents  subject  to  further  order,  unless  the  de- 
fendant would  give  a  hundred  dollar  bond  for  the  pay- 
ment of  accruing  rents.  It  appears  that  on  February  4, 
1890,  the  defendant  conveyed  the  land  to  Clark,  the 
plaintiff,  by  deed,  and  took  a  bond  to  reconvey  upon  the 
payment  by  the  defendant  of  $813.88,  which  was  the 
aggregate  of  certain  judgments,  notes  and  accounts 
against  the  defendant,  for  the  most  of  which  the  plain- 
tiff was  bound  as  security ;  said  payment  to  be  made 
within  sixty  days.  The  bond  further  stipulated  that  if 
the  defendant  failed  to  pay  off  the  notes,  judgments, 
etc.,  within  sixty  days,  the  plaintiff*  should  pay  off  the 
same  as  part  of  the  purchase  price  of  the  land,  and  was 
to  have  the  right  to  pay  off  any  of  said  claims  at  any 
time  and  hold  them  as  against  the  defendant,  "all  of 
which  must  be  fully  paid  by  said  Patterson  within  sixty 
days  from  this  date.  .  Said  Clark  is  to  have  posses- 
sion of  and  control  of  said  land  from  this  date."  The 
petition  of  Clark  alleged  that  Patterson  owed  him  J752.- 
99,  besides  interest  at  eight  per  cent.,  for  money  paid  out 
for  him  at  his  special  instance  and  request  on  a  number 
of  fi.  fas.y  accounts,  etc.,  less  $19  rent  paid  in  1890  by 
one  Calhoun,  and  less  $29.40  received  in  January,  1892, 
on  a  note.  He  further  alleged  that  these  sums  were  ad- 
vanced for  the  benefit  of  Patterson  to  enable  him  to 
meet  his  debts,  he  having  been  deeply  involved  and 
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having  applied  to  Clark  to  aid  him,  which  Clark  did  with 
the  hope  that  by  preventing  a  forced  sale  of  Patterson's 
property,  he  might  be  enabled  to  sell  it  at  private  sale 
to  advantage  and  thereby  save  part  of  what  ho  possessed, 
and  it  was  solely  for  this  and  without  hope  of  fee  or  re- 
ward that  Clark  interposed  his  money  and  credit  in  Pat- 
terson's behalf,  the  money  for  the  most  part  having  been 
borrowed  by  Clark  at  no  little  trouble ;  that  Patterson 
is  in  possession  of  the  land,  and  although  he  has  been 
cultivating  part  of  it  he  has  failed  and  refused  to  pay 
rents  for  the  year  1891,  and  to  give  up  the  possession,  al- 
though the  rents  and  the  possession  have  been  demanded; 
that  he  has  in  his  possession  some  of  the  products 
of  the  place  for  that  year ;  that  he  is  wholly  insolvent 
and  unable  to  respond  in  damages,  and  Clark;  has  grave 
doubts  of  the  land  selling  for  enough  to  pay  the  indebt- 
edness with  interest,  and  has  reason  to  fear  that  said 
products  will  be  removed  and  made  way  with ;  that  the 
rents  due  from  Patterson  for  1891  are  worth  $75,  «'  and 
$80  are  still  on  the  place  ";  that  Clark  also  acquired  the 
title  to  the  property  by  virtue  of  a  purchase  of  the  same 
at  tax  sale  on  March  8,  1891,  for  $20,  which  amount  is 
part  of  the  $752.99.  The  land  has  not  been  redeemed 
from  said-  purchase,  and  the  time  is  about  to  expire. 
Clark  insists  upon  all  his  rights  in  any  view  of  the  case. 
He  prays  for  a  receiver  to  take  charge  of  the  products 
of  the  land  for  1891 ;  that  a  sufficiency  of  the  same  be 
applied  to  the  rents;  that  the  receiver  rent  the  land  for 
the  year  1892 ;  that  Patterson  be  required  to  pay  all  the 
indebtedness  due  Clark  in  a  given  time,  or  in  default 
thereof  that  all  right,  legal  or  equitable,  be  divested  out 
of  him  and  be  vested  in  Clark ;  and  that  if  in  this  Clark 
be  mistaken,  the  land  be  sold  and  the  proceeds  applied, 
first  to  his  payment,  with  the  costs,  and  the  balance  to 
Patterson,  etc. 
.    Patterson  answered,  admitting  that  he  is  indebted  to 
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the  plaintiiF  in  some  amount,  which  he  is  unable  to  give, 
as  all  the  papers  are  and  have  been  in  the  custody  of 
Clark,  but  he  denies  that  he  owes  the  amount  set  up  in 
the  petition,  or  anything  like  it.  The  plaintiff  has  on 
four  occasions  rendered  statements  of  this  indebtedness, 
but  these  are  so  varying  and  conflicting  that  it  is  impos- 
sible to  arrive  at  a  true  status  of  affairs  therefrom. 
These  statements  are  attached  as  exhibits  to  show  the 
unreliability  of  the  same  as  to  the  true  amount  of  plain- 
tiff^s  demands.  Under  plaintiff's  pretended  friendship 
and  his  disinterested  solicitude  for  the  preservation  and 
protection  of  defendants  interests,  defendant  has  on  one 
or  more  occasions  borrowed  money,  with  the  plaintiff  as 
security,  to  pay  certain  indebtedness,  which  money  was 
turned  over  to  the  plaintiff  for  that  express  purpose;  but 
the  plaintiff  held  or  used  it  for  a  certain  length  of  time, 
and  allowed  suits  to  be  brought  against  the  defendant, 
and  now  has  him  charged  with  the  cost  in  these  suits, 
besides  the  interest  on  both  debts.»  It  is  not  true  that 
plaintiff  befriended  defendant  for  the  sole  purpose  of 
aiding  him  to  effect  a  sale  of  his  property  for  the  defend- 
ant's benefit,  but  on  two  or  three  occasions  the  plaintiff 
interposed  objections  to  the  private  sale  of  the  land. 
One  Sevier  agreed  to  give  defendant  $1,250  for  a  portion 
of  his  place ;  the  deeds  were  drawn  and  signed  but  not 
delivered,  when  the  trade  was  abandoned,  and  the  plain- 
tiff' afterwards  told  the  defendant  that  the  executions 
against  him  were  the  cause  of  his  failure  to  consummate 
the  trade,  the  plaintiff*  at  the  time  holding  some  of  these 
executions ;  and  the  defendant  believes  he  interfered  to 
prevent  the  sale,  with  a  view  to  the  present  state  of 
affaii's.  Again,  in  1891  one  Massengill  proposed  to  pay 
defendant  $10  per  acre  for  seventy -five  acres  of  his  farm, 
which  was  more  than  enough  to  discharge  all  of  defend- 
ant's indebtedness  to  plaintiff,  and  when  plaintiff  was 
informed  of  the  proposition  he  objected,  insisting  that 
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defendant  could  do  better  than  to  take  it.  In  the  fall 
of  1891  one  Mills  proposed,  through  one  Duncan,  de- 
fendant's neighbor,  to  give  him  $960  for  the  place,  and 
when  the  proposition  was  submitted  to  the  plaintiff  he 
objected ;  and  the  defendant  charges  that  he  prevented 
him  from  making  any  of  the  above  trades,  with  a  view 
of  getting  the  land  for  himself  through  the  means  he 
has  now  instituted,  at  at  least  half  and  perhaps  less  of 
its  value.  The  persons  proposing  to  buy  were  able  to 
have  fully  complied  with  their  part  of  the  contract.  All 
of  the  plaintiff's  demands  against  the  defendant,  except 
a  store  account  of  $4.80,  are  in  judgments,  and  most  of 
them  were  so  at  the  time  he  paid  them.  There  is  and 
was  no  legal  impediment  or  hindrance  to  his  selling  the 
place  at  any  time  according  to  law,  and  giving  the  gen- 
eral public  an  opportunity  to  bid  for  it  at  public  outcry. 
Defendant  denies  that  by  the  execution  of  the  deed  and 
bond  for  title  he  agreed  to  pay  plaintiff'  rents  annually 
for  the  farm,  but  did  for  the  year  1890,  through  Calhoun, 
pay  plaintiff  $37  which  arose  from  a  sale  of  the  produce 
grown  upon  the  farm,  for  which  he  has  a  credit  of  only 
$19,  in  the  fall  of  1891.  Defendant  did  agree  to  market 
a  certain  quantity  of  corn  by  a  certain  time,  and  was 
proceeding  to  do  so  in  good  faith  for  the  plaintift''s  ben- 
efit, when  the  plaintiff  came  and  told  him  if  he  could 
not  put  the  corn  on  the  market  sooner  than  he  had  agreed 
to  do,  not  to  market  at  all,  and  it  was  impossible  for  hira 
to  market  the  same  sooner.  From  plaintiff's  suggestion 
the  corn  was  not  placed  upon  the  market  and  is  now 
stored  on  the  place ;  and  plaintiff  being  notified  of  the 
fact,  told  defendant  to  do  what  he  pleased  with  it.  De- 
fendant does  not  intend  to  remove  or  make  way  with  it, 
and  while  he  denies  that  he  owes  the  same  as  rent,  yet 
he  did  and  does  expect  to  pay  in  money  to  the  plaintiff 
as  a  credit  on  his  debts  the  market  value  of  the  corn 
which  was  to  go  to  his  credit.     He  understood  that  the 
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plaintiff  bid  off  the  property  at  the  tax  sale  for  defend- 
ant's benefit.  He  went  to  the  plaintiff  with  the  full 
amount  of  the  bid  and  cost  before  the  time  for  redemp- 
tion was  out,  and  offered  to  pay  the  same  in  full  and  re- 
deem the  land,  and  plaintiff  refused  to  receive  the 
money.  Defendant  does  not  consider  himself  insolvent; 
he  still  owns  the  land  and  it  has  not  depreciated  in  value, 
but  the  stringency  of  money  matters  renders  it  hard  to 
sell  for  cash,  and  were  the  same  forced  to  sale  at  this 
time  it  would  work  great  hardship  upon  defendant  and 
his  family  on  account  of  the  scarcity  of  ready  cash. 
After  the  tax  sale  the  plaintiff  went  to  the  sheriff  and 
demanded  of  him  to  be  put  into  immediate  possession 
of  the  farm,  and  since  the  filing  of  this  suit,  has  ap- 
proached defendant  and  advised  him  to  turn  over  the 
place  to  him,  and  save  the  worry  and  expense  of  a  law- 
suit. Defendant  has  heretofore  offered  and  now  offers 
to  convey  absolutely  to  the  plaintiff  so  much  of  the  land 
as  disinterested  parties  would  say  was  right  to  discharge 
what  he  owes  the  plaintiff. 

The  evidence  for  the  plaintiff  at  the  hearing  tended 
to  show  that  the  land  is  worth  only  f  800 ;  that  Calhoun 
applied  to  Patterson  last  spring  for  price  of  the  land, 
and  Patterson  gave  him  no  satisfaction ;  that  he  then 
went  to  Clark,  who  said  that  he  would  guarantee  sale 
at  $1,000;  that  Patterson  owns  nothing  except  the 
land,  five  or  six  head  of  cattle,  and  his  household  and 
kitchen  furniture;  that  Patterson  said  to  Duncan, 
through  whom  Mills  offered  f  900  for  the  place,  that  he 
would  not  take  less  than  $1,250 ;  that  Patterson  had 
stated  that  Mills  had  offered  him  $1,000,  and  he  asked 
Clark  what  he  ought  to  do,  tp  which  Clark  replied  that 
if  he  thought  the  land  worth  more,  not  to  appear  too 
anxious  to  trade,  as  Clark  thought  Mills  wanted  the 
place,  but  not  to  fail  to  close  the  trade;  that  Mills  asked 
Clark  what  was  the  lowest  price  at  which  the  land  could 
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be  bought,  and  Clark  replied  that  he  did  not  know,  but 
it  could  be  bought  right,  and  told  Mills  to  go  to  Patter- 
son and  give  him  the  best  price,  and  Clark  would  see 
that  he  got  good  title ;  that  Clark  had  no  personal  in- 
terest in  the  trade  except  to  get  out  of  it  the  money  he 
had  advanced  for  Patterson,  and  he  never  in  any  way 
prevented  a  trade,  but  tried  to  accomplish  one,  and 
wanted  Patterson  to  get  more  for  the  land  to  save  some 
for  himself.  Patterson  is  insolvent.  He  did  not  tender 
the  money  to  redeem  the  land,  but  simply  said  he  wanted 
to  do  so.  As  the  matter  was  then  in  litigation,  Clark 
said  he  would  see  his  attorney  and  do  what  he  said.  A 
few  days  afterwards  he  met  Patterson  and  told  him  he 
would  take  the  money,  and  Patterson  said  he  did  not 
have  it.  Clark  is  willing  to  forego  any  advantage  ha 
may  have,  if  he  will  pay  the  money.  The  statements 
sent  Patterson  were  always  accompanied  with  statement 
that  they  were  approximately  correct.  It  is  untrue 
that  Clark  prevented  or  attempted  to  prevent  sale  of  the 
land.  It  is  the  only  property  given  in  for  taxation  by 
the  defendant,  and  he  gave  it  in  for  1891  at  |1,250. 
Clark  introduced  a  large  number  of  executions  which 
he  claimed  to  have  paid  oft'. 

For  the  defendant  Duncan  swore  that  at  the  request 
of  Patterson  he  went  to  Patterson's  house  on  March  11, 
1892,  and  sold  all  the  com  (about  fifty  or  sixty  bushels) 
claimed  as  rent.  It  was  in  crib  on  the  place.  The  land 
has  not  deteriorated  in  value;  the  farm  is  worth  more 
now  than  at  any  time  in  twenty-four  years.  In  the 
summer  of  1890  Patterson  built  and  repaired  about 
seven  hundred  panels  of  fence.  More  land  is  enclosed 
now  than  at  any  previous  time.  The  ditches  and  slues 
were  cleaned  out  and  cleared  off  by  Patterson  in  1891. 
Calhoun  swore  that  he  paid  Clark  in  the  fall  of  1890, 
on  Patterson's  debts,  $81.58.  The  land  is  worth  more 
than  the  adjoining  farm  which  was  purchased  by  Mills 
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at  $1,250.  Patterson  swore  that  all  rents  for  1891  were 
still  on  the  farm  in  crib  and  he  had  used  none  of  them ; 
they  were  worth  about  $80. 

Hackett  &  Mann,  for  plaintiflf  in  error. 
R.  J.  McCamy,  contra. 


I  ^_^  VanPelt  v,  Chattanooga,  R.  &  C.  Railroad  Co. 


'There  was  enough  in  the  declaration  to  amend  by.     Though  in 
1 128    132  suits  conducted  by  a  next  friend,  the  minors  ought  regularly  to 

\jm^2  gue  by  him,  yet  if  the  next  friend  sue  in  behalf  of  the  minors,  it 

Ifl  the  same  in  substance.  LagseUr  v.  Simp9on,  78  Ga.  61.  The  de- 
fect in  form  is  amendable  by  alleging  that  the  minors  sue  by 
ttheir  next  friend.  A  declaration  at  the  suit  of  children  for  the 
homicide  of  their  father  is  amendable  by  alleging  that  the  de- 
ceased left  no  widow,  and  that  the  plaintiffs  are  all  the  children 
which  survived  him.  Judgment  rever9ed. 

Angont  1,  1802. 

Amendment.  Action  by  minors.  Before  Judge 
Maddox«  Chattooga  superior  court.  September  term, 
1891. 

J.  0.  VanPelt,  who  sued  as  next  friend  of  Eva  A., 
William  F.  and  D.  0.  VanPelt,  minor  children  of  D.  A. 
VanPelt,  deceased,  brought  his  action  against  the  rail- 
road company  for  the  homicide  of  D.  A.  VanPelt. 
When  the  case  came  on  for  trial  plaintiffs  counsel 
offered  to  amend  the  declaration  by  adding  that  at  the 
time  of  the  killing  of  D.  A.  VanPelt  he  had  no  living 
wife,  his  wife  having  died  three  years  previous  to  his 
death ;  and  also  to  amend  the  declaration  by  adding : 
"  The  train  by  which  said  VanPelt  was  killed  was  not 
running  on  schedule  time,  but  was  behind  the  sched- 
ule time  forty  minutes  at  the  time  of  the  homicide." 
Counsel  for  the  defendant  objected  to  the  allowing  of 
these  amendments,  upon  the  ground  that  there  was  not 
enough  in  the  original  declaration  to  amend  by ;  and  at 
the  same  time  moved  to  dismiss  the  declaration  upon 
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the  following  grounds :  (1)  The  suit  was  brought  by 
VaiiPelt  as  next  friend  of  the  minor  children,  and  not 
by  the  c&iT<£r«B  hj  their  next  friend  VanPelt ;  (2)  it 
was  not  alleged  in  the  dedanftion  that  the  three  chil- 
dren therein  named  were  ail  the  children  of  D.  A. 
VanPelt,  deceased ;  (3)  it  was  not  alleged  in  the  decla- 
ration that  D.  A.  VanPelt  left  surviving  him  no  widow ; 
(4)  the  declaration  set  out  no  cause  of  action.  There- 
upon plaintift'^s  counsel  offered  to  amend  the  declaration 
so  as  to  remove  the  objections  as  indicated  in  the  first 
and  second  grounds  of  the  motion  to  dismiss,  and  also 
insisted  upon  their  amendment  already  offered  in  writ- 
ing as  above  set  out,  the  court  stating  that  all  these 
amendments  might  be  allowed  if  there  was  enough  in 
the  original  declaration  to  amend  by^  After  argument 
the  court  held  that  there  was  nothing  in  the  declaration 
to  amend  by,  refused  all  offers  to  amend,  and  sustained 
the  motion  to  dismiss  the  declaration,  to  which  rulings 
the  plaintiff*  excepted. 

The  original  declaration  alleged  that  the  railroad 
company  had  injured  and  damaged  petitioner,  as  next 
friend  of  the  minor  children  above  named,  $25,000 ; 
that  the  above  named  children  were  the  minor  children 
of  D.  A.  VanPelt,  who  was  killed  through  the  reck- 
lessness, carelessness  and  gross  negligence  of  the  rail- 
road company,  its  agents,  servants  and  employees,  un- 
der the  following  circumstances:  D.  A.  VanPelt  on 
November  5,  1890,  about  three  quarters  of  a  mile  below 
Summerville,  Chattooga  county,  was  riding  in  a  two- 
horse  wagon  along  the  public  road  leading  to  Chattooga- 
ville,  and  was  crossing  the  track  of  defendant  where 
the  track  crosses  the  public  road,  when,  without  warn- 
ing, the  engine,  which  was  drawing  a  passenger-train 
of  defendant  and  running  at  full  speed,  struck  the 
wagon,  tearing  it  to  pieces,  knocking  him  out  of  the 
wagon   and   throwing   him  violently  to   the   ground, 


Digitized  by  VjOOQlC 


708  Chattanooga  K.  Co.  r.  Davis.         [89  Ga. 

crushing  his  skull,  and  inflicting  other  injuries  from 
which  he  died  within  an  hour;  that  the  speed  of  the 
engine  was  not  checked  as  required  by  law  on  approach- 
ing the  public  crossing,  but  it  was  running  at  such  a  high 
rate  of  speed  that,  after  striking  the  wagon,  the  engine 
and  train  fan  three  hundred  yards  beyond  the  crossing ; 
that  the  whistle  of  the  engine  was  not  blown  in  ap- 
proaching the  crossing,  and  no  signal  whatever  was 
given ;  that  the  defendant,  its  agents  and  employees, 
acted  throughout  with  great  carelessness  and  gross  neg- 
ligence, and  without  regard  to  the  safety  or  life  of  said 
VanPelt ;  that  by  due  care  and  caution  on  the  part  of 
defendant,  its  agents,  servants  and  employees,  the  injury 
and  death  of  said  VanPelt  could  have  been  avoided; 
that  said  VanPelt  was  the  father  of  said  minor  chil- 
dren, was  thirty-three  years  old  at  the  time  of  his  death, 
etc.,  and  petitioner  sues  in  behalf  of  said  minor  children 
for  the  financial' value  of  the  life  of  said  VanPelt. 

8.  &  M.  Wright  and  W.  M.  Hbnry,  for  plaintiffs. 
W,  W.  Brookes,  J.  Branham  and  J.  D.  Taylor,  for 
defendant. 


|jg  2g|  Chattanooga,  R.  &  C.  Railroad  Co.  v.  Davis. 

1.  A  chartered  railroad  company  may  contract  jointly  with  individ- 
uals in  settlement  of  liti^tion  to  which  it  is  a  party,  and  bind 
itself  jointly  with  them  to  construct,  keep  up  and  perpetually  main- 
tain stock-gaps  and  road-crossings  across  the  track  of  the  company 
upon  the  premises  involved  in  the  litigation. 

2.  A  declaration  alleging  such  joint  contract  and  a  breach  thereof,  is, 
after  all  the  defendants  except  the  railroad  company  have  been 
stricken,  to  be  read  as  if  it  alleged  a  several  contract  by  the  com- 
pany alone,  and  may  then  be  amended  by  averring  that  the  agree- 
ment was  embraced  in  a  deed  of  conveyance  made  by  the  plaintiff 
to  the  company,  by  which  the  right  of  way  through  the  premises 
was  conveyed,  and  under  which  the  company  built  its  railroad 
through  the  premises,  and  has  since  maintained  and  operated  the 
same. 
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3.  Whether  a  chartered  railroad  company  procures  its  right  of  way 
directly  by  its  own  contracts,  or  indirectly  through  the  interven- 
tion of  a  construction  company  employed  by  it,  it  is  bound  to 
perform  all  the  conditions  and  undertakings  inserted  in  deeds 
made  to  it  conveying  the  right  of  way,  provided  it  operates  and 
uses  its  railroad  on  and  over  the  premises  to  which  such  convey- 
ances apply ;  and  a  delivery  of  a  deed  to  the  construction  com- 
pany is  delivery  to  the  railroad  company,  if  the  latter  company 
has  taken  and  enjoyed  the  benefit  of  such  deed  by  appropriating 
and  using  the  right  of  way  which  the  deed  in  express  terms  con* 
veys  directly  to  the  railroad  company. 

4.  When  a  railroad  company  has  taken  the  benefit  of  a  deed  made 
to  it,  the  sayings  of  the  person  who  procured  the  deed  in  its  behalf, 
made  at  the  time  the  deed  was  executed,  to  the  effect  that  he  was 
acting  as  agent  for  the  company,  are  admissible  in  evidence  as  a 
part  of  the  res  gestm, 

5.  The  evidence  warranted  the  verdict,  and  there  was  no  error  in 
denying  a  new  triaK  Judgment  affirmed. 
Aagust  1, 1802. 

Railroads.  Contracts.  Parties.  Amendment.  Evi- 
dence. Before  Judge  Maddox.  Walker  superior  court. 
August  term,  1891. 

Action  by  Davis  against  the  railroad  company.  Ward- 
law  and  others,  for  damages  from  a  breach  of  a  contract 
for  keeping  up  stock-gaps,  etc.  When  the  case  was 
called  the  plaintiff  dismissed  the  suit  as  to  all  the  de- 
fendants except  the  railroad  company,  and  offered  an 
amendment  which  the  court  allowed  over  objection  that 
it  made  a  new  and  distinct  cause  of  action  and  was 
illegal.  The  declaration  as  amended  was  demurred  to, 
and  the  demurrer  overruled.  There  was  a  verdict 
for  the  plaintiff  for  f  375,  and  defendant's  motion  for  a 
new  trial  was  overruled.  To  these  three  rulings  the 
defendant  excepted. 

The  declaration  alleged  that  the  railroad  company 
and  Wardlaw  and  others  had  damaged  petitioner  $600 ; 
that  in  1888,  he  filed  his  suit  by  bill  against  the  railroad 
company  to  enjoin  it  from  operating  its  road  over  his 
land,  describing  it,  and  to  recover  from  it  damages  sus- 
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tained  by  him  because  of  it  having  unlawfully  entered 
upon  the  land  and  constructed  its  road-bed  and  track 
through  the  land  without  his  consent ;  that  after  the  suit 
was  filed  the  railroad  company,  together  with  the  other 
defendants,  contracted  and  agreed  with  him,  in  order  to 
settle  said  suit,  to  pay  him  as  damages  for  the  right  of  way 
I  ,  the  costs  of  suit  and  his  attorneys'  fees,  and  as  a 
further  consideration  for  the  settlement  of  the  suit  at 
the  price  he  agreed  to  and  did  take  as  his  damages,  de- 
fendants contracted  and  agreed  with  him,  and  a6  an 
inducement  for  the  compromise,  to  construct,  keep  up 
and  properly  maintain  stock-gaps,  free  of  cost  to  him, 
at  such  points  as  the  same  might  be  required  on  the 
land,  and  to  keep  and  maintain  road-crossings  across 
the  track  of  the  railroad  in  the  fields  of  the  petitioner 
on  said  land ;  that  in  addition  to  the  amount  of  money 
paid  him,  the  stock-gaps  and  road-crossings  were  also 
to  be  constructed  and  kept  up  by  the  defendants  and  as 
a  part  consideration  for  the  settlement,  and  without  this 
agreement  on  the  part  of  defendants  he  would  not  have 
settled  the  case  upon  the  terms  it  was  settled ;  that  de- 
fendants failed  to  comply  with  their  said  agreement, 
although  they  agreed  at  the  time  to  do  so  and  had  fre- 
quently since  promised  him  to  do  so,  and  relying  on 
them  and  believing  they  would  comply  with  their  agree- 
ment, he  kept  his  open  land  on  the  lot  in  cultivation 
during  the  years  1888  and  1889,  and  raised  thereon 
large  crops  of  corn  and  wheat,  but  in  each  of  these  years 
defendants  failed  to  build  and  keep  the  stock  gaps  at 
the  point  where  the  railroad  enters  the  land,  end  because 
of  their  failure  to  comply  with  their  agreement  his  crop 
was  destroyed  and  greatly  damaged  by  stdck ;  and  that 
defendants  have  failed  to  build  crossings  as  they  con- 
tracted to  do,  wherefore  \\e  has  been  injured  and  dam- 
aged by  such  failure,  etc.  The  amendment  was,  that 
said  agreement  and  understanding  as  to  the  building  of 
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necessary  stock-gaps,  and  constructing  and  maintaining 
necessary  crossings,  was  embraced  in  a  deed  of  convey- 
ance made  by  petitioner  to  said  defendant  (the  railroad 
company)  conveying  to  it  the  right  of  way  through  the 
land,  which  deed  by  its  agents  and  attorneys  it  accepted, 
and  under  which  it  built  the  road  and  has  since  main* 
tained  and  operated  it  through  the  laud. 

The  demurrer  was  on  the  grounds,  that  no  cause  of 
action  was  set  forth  against  the  defendant;  that  the 
suit  was  based  upon  the  breach  of  a  joint  or  partnership 
contract,  and  the  railroad  company  had  no  right  to  make 
such  contract,  and  the  same  was  ultra  vireSy  null  and 
void ;  and  that  the  plaintiff,  having  dismissed  the  suit 
as  to  the  other  joint  obligors  and  released  them,  had 
thereby  increased  the  risk  and  liability  of  the  railroad 
company,  and  the  effect  of  such  dismissal  was  to  release 
it,  and  no  case  was  left  upon  which  there  could  be  a 
recovery. 

The  motion  for  a  new  trial  contains  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc.,  that  it  was 
excessive,  and  that  the  court  erred  in  refusing  to  grant 
a  nonsuit,  because  plaintiff'  failed  to  make  out  his 
case  as  alleged  in  the  declaration,  and  failed  to  make 
out  any  case  that  would  entitle  him  to  recover  agaiust 
defendant,  and  because  the  proof  failed  to  show  any 
joint  contract  as  alleged,  and  failed  to  connect  defendant 
with  the  transaction  in  any  way,  except  that  a  deed 
was  made  by  plaintiff  to  defendant  with  no  name  of 
other  parties  in  it,  and  certain  conditions  in  the  deed 
to  be  performed  by  defendant,  and  the  same  was  not 
delivered  to  defendant.  Counsel  for  defendant  also 
stated  in  their  place,  in  response  to  a  notice  to  produce 
the  deed,  that  it  was  never  delivered  to  defendant. 

The  only  other  ground  for  new  trial  was,  that  the 
court  erred  in  permitting  plaintiff  to  testify,  over  de- 
fendant's objection  that  an  agency  could  not  be  proved 
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by  the  saying  of  the  agent,  that  Copeland  claimed,  at 
the  time  of  delivery  of  the  deed,  to  be  agent  of  the 
railroad  company,  and  told  him  he  had  authority  to  act 
for  the  individuals  whose  names  were  signed  to  the 
contract.  Upon  the  question  made  in  this  ground,  the 
plaintiff  testified:  I  executed  a  deed  to  the  right  of 
way  through  the  lot.  It  was  before  the  railroad  was 
put  through.  They  had  the  road  graded  about  through, 
but  there  was  no  track  and  the  road  was  not  being 
operated.  That  deed  was  delivered  by  me  to  Mr. 
Copeland.  He  claimed  that  he  was  representing  the 
railroad  and  those  guarantors  of  the  right  of  way.  The 
guarantors  were  Wardlaw  and  others  (naming  them). 
There  was  something  said  about  stock-gaps  and  cross- 
ings. There  was  an  agreement  about  stock-gaps  and 
crossings,  and  it  was  put  into  the  deed.  There  was  a 
suit  pending  between  me  and  the  defendant  at  the  time 
this  arrangement  was  made.  The  suit  was  about  the 
right  of  way,  the  same  right  of  way  through  this  lot  of 
land.  This  suit  was  settled  by  that  arrangement.  Mr. 
Copeland  claimed  to  be  representing  the  defendant  in 
that  suit.  As  a  matter  of  fact  he  did  represent  it  and 
was  representing  it  in  settling  this  claim  in  this  record. 
That  was  the  fact.  There  was  another  writing  taken 
at  the  time  the  deed  was  drawn  between  me  and  Mr. 
Copeland  and  another  party  who  was  present ;  he  also 
gave  me  a  guaranty  that  they  would  see  that  stock- 
gaps  and  crossings  were  put  in,  and  also  signed  these 
gentlemen's  names  to  it.  That  paper  contained  about 
the  same  obligation  and  stipulation  as  in  the  deed.  He 
put  it  in  the  deed.  I  told  him  that  I  wanted  it  in  the 
deed,  that  I  was  to  have  that,  that  I  would  not  give  the 
deed  until  it  was  put  in.  Mr.  Copeland  signed  the 
names  of  these  parties  to  that  instrument.  He  wrote 
that  paper  and  also  wrote  the  deed.  The  agreement 
that  I  spoke  of  was  made  at  the  same  time  the  deed 
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was  made,  and. the  same  was  incorporated  in  the  deed. 
The  deed  was  delivered  to  Copeland,  the  agreement  was 
delivered  to  me,  both  at  the  same  time  and  place.  After 
that  these  parties  went  on  and  built  the  railroad.  This 
suit  was  dismissed.  After  that  the  railroad  company 
went  on  and  constructed  its  railroad  through  this  lot  of 
land.  They  completed  the  road  and  commenced  [run- 
ning] their  trains  through  that  same  year.  It  was 
stipulated  in  that  paper,  signed  by  Wardlaw  and  others, 
that  they  would  see  that  stock-gaps  and  crossings  were 
put  in  and  kept  up  by  the  railroad.  There  was  a  place 
left  for  a  stock-gap  on  my  place,  and  none  made,  left 
open  during  1888  and  1889.  There  was  a  stock-gap  put 
there  I  think  in  1890,  by  defendant,  etc.  I  did  not 
release  Wardlaw  and  others  from  the  agreement  to  put 
in  and  keep  up  stock-gaps  and  crossings.  I  wanted 
the  stock-gap  and  crossing,  and  Mr.  Copeland  told  me 
that  I  would  have  to  sue  before  I  got  it.  I  never  had 
any  agreement  with  these  gentlemen  at  all.  Copeland 
drew  up  the  agreement  and  gave  it  to  me.  I  do  not 
know  that  I  had  an  agreement  with  them  since  that 
agreement,  by  which  I  released  them  from  that  contract. 
Mr.  Copeland  told  roe  to  6ue  the  railroad  company.  I 
did  not  know  who  Copeland  represented,  except  what 
he  told  me.  It  was  stipulated  in  the  deed  that  if  they 
did  not  put  in  stock-gaps  the  deed  would  be  void.  They 
went  on  and  built  the  railroad  and  are  still  operating  it. 
As  a  matter  of  fact,  Copeland  said  he  had  authority  in 
writing  to  sign  that  agreement.  I  do  not  know  that  I 
remember  whether  he  showed  it  to  me  or  not,  but  I 
remember  distinctly  that  he  said  that  he  had  authority 
to  do  it.  Another  witness  testified  that  he  was  present 
when  the  agreement  and  deed  were  drawn  ;  that  he  and 
Copeland  were  representing  the  guarantors  of  the  right 
of  way ;  that  they  met  Fouche,  a  lawyer,  who,  witness's 
understanding  wasj  was  representing  the  Rome  &  Car- 
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roUton  Construction  Company  (though  witness  does 
not  know  that),  a  few  days  before  the  agreement  and 
deed  were  drawn  about  getting  up  the  right  of  way 
through  that  country,  plaintift*'s  lot  of  land  being  one ; 
that  there  were  several  parcels  through  there  over 
which  they  had  not  got  the  right  of  way  at  that  time ; 
that.  Fouch6  told  witness  he,  Fouch^,  represented  the 
construction  company  as  attorney,  and  witness  had 
dealings  with  him  as  such,  and  Fouch^  told  Copeland 
to  agree  to  put  in  stock-gaps  and  crossings,  and  to  put 
it  in  the  deeds;  that  witness,  Copeland  and  plaintiif 
met  by  appointment;  that  there  was  something  said 
about  stopping  the  injunction  and  going  on  building 
the  railroad,  getting  the  right  of  way ;  that  the  meet- 
ing was  to  get  that  matter  settled ;  that  Copeland  drew 
the  deed,  plaintiff'  signed  it  and  delivered  it  to  Cope- 
land, who  accepted  it ;  that  plaintiff'  agreed  that  if  it 
was  embodied  in  the  deed  that  they  agreed  to  keep  up 
stock-gaps  and  crossings  and  he  was  given  the  other 
paper,  he  would  sign  the  deed  and  dismiss  the  case ; 
that  Copeland  signed  the  agreement  as  attorney  for 
Wardlaw  and  others,  and  witness  signed  his  own  name, 
and  the  agreement  was  given  to  plaintiff';  that  the  con- 
struction company  was  getting  up  these  rights  of  way ; 
that  Copeland  represented  the  same  parties ;  that  the 
railroad  company  had  nothing  to  do  with  these  right  of 
way  matters ;  that  witness's  recollection  was,  that  Cope- 
land and  plaintiff"  talked  about  this  bill  in  their  conver- 
sation about  the  matter,  but  witness  did  not  remember 
whether  these  attorneys  were  representing  the  railroad 
in  that  suit ;  that  that  was  the  matter  "  we  "  were  try- 
ing to  get  out  of  the  way,  it  was  very  seriously  in  the 
way;  that  Fouch^  and  Copeland  were  seeking  to  accom- 
plish that  purpose  to  get  the  injunction  out  of  the  way; 
that  witness  did  not  know  who  the  injunction  was 
against,  but  it  was  the   injunction  that  plaintiff*  had. 
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Copeland  testified  that  the  suit  was  settled  just  like  a  man 
who  wanted  to  buy  a  horse  with  an  execution  against  him 
would  want  the  execution  paid  off;  that  the  moving 
consideration  to  plaintiff  was  J300  paid  him ;  that  it 
was  witness's  recollection  the  attorneys'  fees  were  to  be 
paid,  and  that  agreement  was  made  at  the  time  the  suit 
was  settled ;  that  the  construction  company  paid  wit- 
ness's fees,  and  he  was  acting  at  the  time  for  the  presi- 
dent of  the  construction  company ;  that  witness  had  no 
dealings  with  the  railroad  company  or  any  of  its  officers ; 
that  the  railroad  company  had  nothing  to  do  with  pro- 
curing this  right  of  way,  if  it  had,  witness  knew  nothing 
about  it ;  that  his  understanding  was  that  the  deed  was 
made  to  the  railroad  company  instead  of  to  the  con- 
struction company,  because  after  two  years  the  construc- 
tion company  was  to  turn  it  over  to  the  railroad 
company ;  that  they  were  acting  for  themselves  in  the 
construction  and  were  paid  money  to  do  what  they  did 
do — ^had  always  been  witness's  understanding  about  it 
from  the  officials  of  the  company  and  its  books. 

W.  W.  Bkookes  and  J.  Branham,  for  plaintiff'  in  error. 
Payne  &  Walker,  by  brief,  contra. 


_  ~»»    715| 

Haydbn,  Guardbnier  &  Company  v.  Burney.     ho  *io| 

1.  The  amendment  to  the  declaration  being  an  expansion  and 
amplification  of  the  same  cause  of  action,  briefly  and  meagerly 
indicated  by  the  original  declaration,  was  allowable. 

2.  The  charge  of  the  court  as  to  the  right  of  the  plaintiff  to  be  put 
in  statu  quo  was  not  applicable  to  the  facts  of  the  case,  and  the 
verdict  of  the  jury  was  contrary  to  the  evidence,  and  without 
evidence  to  support  it.  Judgment  reverted, 
AugroBt  1,  1802. 

Amendment.  Contract.  Charge  of  court.  Verdict. 
Before  Judge  Mbyerhardt.  City  court  of  Floyd  county. 
September  term,  1891. 
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Buniey  commenced  suit  against  the  plaintiffs  in  error 
by  attachment.  His  declaration  alleged  that  they  are 
indebted  to  him  $500  as  damages  for  breach  of  contract 
for  services  rendered  them  by  him  in  the  employment  of 
salesmen  for  them.  By  amendment  he  alleged  as  follows: 
The  defendants  are  indebted  to  him  in  the  sum  named, 
for  damages  growing  out  of  a  breach  of  a  contract  made 
by  them  with  him  in  1889,  or  early  part  of  1890,  whereby 
he  was  to  employ  salesmen  for  them  in  the  Southern 
States.  In  view  of  the  fact  that  he  was  an  experienced 
shoe  man  and  was  familiar  with  the  southern  trade  and 
territory,  they  contracted  with  and  employed  him  to 
control  and  manage  their  southern  trade,  to  employ 
salesmen  in  the  Southern  States,  assist  such  salesmen  in 
getting  acquainted  with  their  territory,  etc.,  for  which 
service  he  was  to  be  paid  by  defendants  one  per  centum 
on  all  sales  made  by  salesmen  employed  by  him.  Under 
this  verbal  contract  the  relation  above  described  was  to 
continue  for  at  least  one  year,  and  as  much  longer  as 
might  be  mutually  agreeable.  Acting  under  this  agree- 
ment he  employed  five  men  for  defendants,  who  were 
furnished  with  samples  and  went  on  the  road  in  the 
south  as  travelling  salesmen  for  them,  and  travelled  as 
such  during  the  first  part  of  1890,  and  for  that  time  or 
what  is  known  as  the  spring  season,  plaintiff  was  paid 
one  per  cent,  on  the  gross  sales  made  by  men  employed 
by  him  as  per  contract,  but  before  the  expiration  of  the 
year  and  at  the  beginning  of  the  second  season  thereof, 
when  his  men  were  getting  familiar  with  their  territory 
and  when  the  business  was  beginning  to  become  profit- 
able to  him,  the  defendants  without  sufficient  cause 
withdrew  from  and  severed  the  contract,  and  declined  to 
pay  him  his  commission  thereafter  on  sales  made  by 
men  employed  by  him.  On  account  of  this  breach  of 
the  contract  he  is  damaged  $500,  for  that  the  defendants 
have  continued  in  their  employment  as  traveling  sales- 
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men  in  the  south,  at  least  three  of  the  men  originally 
employed  by  him,  and  on  whose  sales  he  is  entitled  to  a 
commission  of  one  per  cent.*  for  the  balance  of  the  year 
for  which  the  contract  between  him  and  defendant  was 
to  run.  He  is  entitled  to  $200  commissions  on  sales 
made  by  H.  A.  Patillo ;  f  200  commissions  on  sales  made 
by  J.  M.  Ellison,  and  $100  commissions  on  sales  made  by 
Pinson,  all  of  whom  were  salesmen  for  defendant  under 
employment  made  by  plaintiff  under  the  contract,  which 
sums  would  have  been  due  and  payable  to  plaintiff*  but 
for  the  breach  of  contract,  as  above  set  forth.  This 
amendment  was  allowed  over  objection  that  the  original 
declaration  was  not  sufficient  to  amend  by,  the  same  not 
setting  out  a  sufficient  cause  of  action,  and  that  no  con- 
tract being  set  out  no  breach  could  be  sued  for.  This 
ruling  is  assigned  as  error. 

The  defendants  pleaded  the  general  issue,  and  that 
the  contract  sued  on  was  not  to  be  performed  within  a 
year  from  the  making  of  it.  On  September  18,  1891, 
the  jury  found  for  the  plaintiff  $80  with  interest  from 
April  8, 1891.  A  new  trial  was  denied,  and  the  defend- 
ants excepted.  The  first  ground  for  a  new  trial  is,  that 
the  verdict  is  contrary  to  law  and  evidence,  because 
the  evidence  nowhere  showed  that  the  defendants  owed 
the  plaintiff  $80,  or  that  they  owed  him  any  interest. 

The  court  charged:  "If  you  find  from  the  evidence 
that  the  contract  between  the  plaintiff  and  the  defend- 
ant was  not  made  to  extend  or  run  through  any  definite 
length  of  time,  or  for  any  fixed  period,  then  it  was  such 
a  contract  as  either  party  might  terminate  at  pleasure; 
but  the  plaintiff  would  have  a  right  to  be  put  in  statu 
quo  at  the  termination  of  the  contract  by  the  defendant. 
This  is,  if  he  had  made  contracts  with  other  people 
based  upon  his  contract  with  the  defendants,  he,  the 
plaintiff*,  must  be  compensated  or  reimbursed  for  what- 
ever loss  he  may  have  sustained  by  reason  of  such  con- 
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tract  made  with  the  third  parties.  That  is,  he  must  be 
protected  from  any  loss  to  himnrif  mmmg  orrt*  of  the 
terminatioa  «i  tile  contract  by  the  defendants,  if  such 
oimtract  was  so  terminated."  This  charge  is  assigned 
as  error  because  there  was  nothing  in  the  evidence  or 
the  pleadings  justifying  the  giving  of  the  latt«*  clause  of 
it,  pertaining  to  the  ^aitis  quo  of  the  plaintiff.  It  is 
further  complained  that  the  verdict  is  contrary  to  the 
charge  just  quoted,  in  that  the  evidence  showed  that 
the  contract  had  no  definite  time  to  run  and  therefore 
could  be  terminated  at  the  pleasure  of  the  defendants ; 
that  they  did  terminate  it  in  August,  1890,  and  paid  the 
plaintiff  all  that  was  then  due  him,  and  because  further, 
it  did  not  appear  that  the  plaintiff'  made  any  contract 
with  other  parties  by  which  he  was  injured  or  damaged, 
and  therefore  the  defendants  owe  him  nothing  to  put 
him  in  statu  quo. 

Dban  &  Smith,  for  plaintiffs  in  error. 
McHenry,  Nunnallz  &  N"ebl,  contra. 


The  Rome  Railroad  Company  v.  Barnett. 

A  declaration  against  a  railroad  company  for  the  homicide  of 
plaintiff's  husband  which  alleged,  after  describing  the  manner  of 
the  homicide,  that  the  acts  complained  of  constitnte  gross  negli- 
gence on  the  part  of  the  company,  its  agents,  servants  and  em- 
ployees, and  that  said  gross  negligence  caused  the  death,  was 
amendable  by  striking  therefrom  an  allegation  that  **  the  engineer 
on  said  engine  was  looking,  not  at  the  track  in  front,  but  towards 
the  firemen,  who  was  on  the  opposite  side  of  the  engine,"  and 
inserting  an  allegation  that  '*said  engineer  could  have  seen  said 
Barnett  and  lumbef,  and  did  see  them,  in  time  to  have  stopped 
before  reaching  them,  but  failed  to  do  so,  and  failed  to  give  any 
signal,  and  made  no  effort  to  stop  before  reaching  said  lumber  and 
said  Barnett."  Both  before  and  after  being  amended,  the  declara- 
tion in  this  case  set  forth  a  cause  of  action.  The  amendment  did 
not  introdu(!e  a  new  cause,  but  only  varied  the  statement  of  pa^ 
ticulars  of  which  the  cause  of  action,  to  wit  the  homicide  of  the 
plaintiff's  husband,  consisted. 
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2.  Under  the  declaration  and  the  evidence,  the  plaintiff  could  recover 
only  in  case  the  homicide  was  willfal  on  the  part  of  the  company's 
engineer,  or  the  result  of  such  gross  negligence  and  recklessness 
as  would  be  equivalent  to  a  willful  homicide. 

3.  Inasmuch  as  the  evidence  showed  that  the  plaintiff's  husband 
could  have  protected  himself  by  the  use  of  ordinary  care,  the  doc- 
trine of  liability  on  the  part  of  the  railroad  company  for  mere 
negligence  has  no  application  to  the  real  merits  of  the  case.  O'On- 
sequently,  a  new  trial  is  ordered,  with  direction  that  the  liabiTity 
or  non-liability  of  the  company  be  made  to  turn  upon  the  ques- 
tion whether  the  engineer  either  willfully  or  recklessly  ran  the 
cars  against  the  plaintiff's  husband,  and  thereby  caused  his 
death.  JutdgmerU  revenedy  with  direction, 
August  1, 1808. 

Railroads.  Negligence.  Amendment.  Before  Judge 
Maddox.     Floyd  superior  court.     March  term,  1891. 

Action  by  the  wife  of  Barnett,  against  the  railroad 
company,  for  damages  from  the  homicide  of  her  hus- 
band. The  material  allegations  of  the  declaration  were 
as  follows :  On  March  6th,  1889,  Barnett,  who  was  an 
employee  of  Patton,  was  assorting  and  removing  lumber 
near  a  side-track  of  the  railroad  company  in  Rome, 
which  side-track  was  situated  near  Patton's  shop.  The 
lumber  had  been  consigned  to  Patton,  and  was  unloaded 
and  placed  on  the  ground  very  near  to  the  side-track  of 
the  railroad  on  the  morning  of  the  day  named.  It  had 
always  been  the  custom  of  the  railroad  company  to  allow 
lumber  consigned  to  Patton  to  be  unloaded  and  placed 
near  the  side-track  until  it  could  be  assorted  and  removed. 
The  car  containing  the  lumber  had  stopped  on  a  track 
adjoining  the  side-track,  at  or  very  near  the  switch.  On 
that  morning  the  lumber  had  been  unloaded  from  the 
car  by  Barnett  and  others,  as  had  been  customary,  and 
placed  very  near  to  a  side-track  adjoining  the  track  on 
which  the  car  with  the  lumber  was  standing  when  un- 
loaded. The  side-track  near  which  the  lumber  lay  after 
it  had  been  unloaded  had  not  been  used  in  any  way  on 
the  day  named,  and  the  switch  leading  to  it  was  closed. 
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The  switch  was  near  the  place  where  the  lumber  lay. 
-All  of  the  tracks  and  side-tracl^  belonged  to  the  rail- 
road company.  Barnett  had  no  notice  that  the  side-track 
was  to  be  used.  While  he  was  at  work  assorting  and 
removing  the  lumber,  the  switch  was  suddenly  opened 
without  his  knowledge  and  without  the  slightest  notice 
to  him.  A  box-car,  eight  inches  wider  than  the  ordinary 
box-car,  and  propelled  from  behind  by  an  engine  of  the 
railroad  company,  entered  at  a  very  rapid  rate  of  speed 
upon  the  side-track  near  which  the  lumber  lay  and 
Barnett  was  working.  The  engineer  on  said  engine 
was  looking,  not  at  the  track  in  front,  but  towards  the 
fireman  who  was  on  the  opposite  side  of  the  engine. 
No  signals  were  given;  the  bell  was  not  rung;  and 
Barnett  was  not  given  any  notice  that  the  car  and  engine 
had  entered  upon  the  side-track  and  were  moving 
towards  him.  He  was  standing  between  the  lumber  and 
the  side-track  on  which  the  car  and  engine  were  coming 
towards  him,  his  face  towards  the  lumber  and  his  back 
towards  the  side-track.  He  did  not  see  nor  hear  the  car 
and  engine  approaching  him,  when  he  was  suddenly 
struck  by  the  box-car  and  so  injured  that  he  died. 

The  defendant  demurred  on  the  grounds  that  the  dec- 
laration (1)  did  not  set  forth  a  sufficient  cause  of  action, 
(2)  showed  that  Barnett  was  a  trespasser  in  defendant's 
yard,  and  (8)  showed  that  the  injury  was  caused  solely 
by  Barnett's  negligence,  and  that  by  the  exercise  of 
ordinary  care  he  could  have  avoided  it.  The  plaintiff 
amended  by  striking  the  words,  "  the  engineer  on  said 
engine  was  looking,  not  at  the  track  in  front,  but  towards 
the  fireman  who  was  on  the  opposite  side  of  the  engine," 
and  by  adding:  "And  said  engineer  could  have  seen  said 
Barnett  and  said  lumber  and  did  see  said  Barnett  and 
said  lumber  in  time  to  have  stopped  before  reaching  said 
Barnett  and  said  lumber,  but  said  engineer  failed  to  do 
so  and  failed  to  give  any  signal  and  made  no  effort  to 
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Btop  before  reaching  said  lumber  and  said  Barnett."  To 
the  allowance  of  this  amendment  the  defendant  objected, 
because  (1)  it  added  a  new  and  distinct  cause  of  action, 
one  not  germane  to  the  original  action  and  not  in 
harmony  therewith  ; .  (2)  it  contradicts  the  original  dec- 
laration, and  charges  the  engineer  with  actually  seeing 
Barnett  in  time  to  avoid  the  accident ;  and  (3)  there 
was  nothing  in  the  original  declaration  to  amend  by. 
The  defendant  also  demurred  to  the  declaration  as 
amended,  on  the  same  grounds  as  of  the  first  demurrer. 
Both  the  demurrer  and  the  oly  ections  to  the  amendment 
were  overruled,  and  the  defendant  excepted.  It  also* 
excepted  to  the  denial  of  a  new  trial  after  a  verdict  for 
the  plaintiff. 

W.  W.  Brookes  and  W.  T.  Turnbull,  for  plaintiff  inv 
error. 
Wright  &  Mbybrhardt  and  C.  N.  Fbathbrsto*i,  contfcF^ 


East  Tenn.,  Va.  &  Ga.  Railway  Cow  v.  Hydb. 

The  evidence  being  conflicting  and  the  jury  having  credited  that  in- 
behalf  of  the  plaintiff,  and  that,  if  true,  being  sufficient ;  thepresid- 
ing  judge  having  approved  the  finding,  and  the  verdiot  not  being 
eo  excessive  as  to  shock  the  moral  sense,  no  legal  cause  esists  for 
ordering  a  new  trial  by  the  Supreme  Court.  Judgment  affirmed. 
August  1, 1892. 

Railroad  passenger.  Damages.  Before  Judge  Mby- 
brhardt.   City  court  of  Floyd  county.    June  term,  1891. 

Hyde  sued  the  railroad  company  for  damages,  and 
obtained  a  verdict  for  |2,438.35.  The  defendant  moved 
for  a  new  trial,  because  the  verdict  was  contrary  to  law 
and  evidence  and  was  excessive.  The  motion  was  over- 
ruled, and  exception  was  taken. 

At  the  trial  the  plaintiff  testified :  I  got  on  the  train 
at  Raines  station,  Alabama,  to  ride  to  Oreburg,  Georgia. 
I  got  to  the  depot  at  Raines  station  just  before  the  train 
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left,  and  did  not  know  whether  I  could  get  a  ticket  there 
or  not.  When  the  conductor  came  by,  I  paid  him 
thirty-eight  cents  and  told  him  I  wanted  to  be  carried 
to  Oreburg.  He  said,  "  All  right ;  I  will  stop  there  for 
you."  The  train  was  made  of  a  good  many  freight-cars 
with  a  passenger-coach  behind.  It  stopped  in  a  cut 
about  two  hundred  yards  before  reaching  Oreburg.  It 
was  raining  and  had  been  raining  all  day ;  the  ground 
was  shoe-deep  in  mud.  I  did  not  get  oft'  there,  expect- 
ing the  train  would  stop  at  the  platform  at  Oreburg. 
It  did  not  do  so ;  when  it  passed .  the  platform  it  was 
going  too  fast  for  me  safely  to  leave  it.  As  we  passed 
the  station  I  went  to  the  conductor  and  asked  him  to  let 
me  oft*.  Said  the  conductor,  "  Do  you  want  to  get  off 
here  ?"  I  answered,  "  Yes,  I  told  you  I  wanted  to  get  oft' 
here."  The  conductor  then  said,  "  Why,  G —  damn  you, 
why  in  the  hell  didn't  you  get  oft*  back  yonder  when  the 
train  stopped ;  I  thought  you  got  off  there."  I  answered, 
"  Because  I  paid  to  be  put  oft'  at  the  station."  The  con- 
ductor then  said,  "  Well,  G —  damn  you,  get  oft'  here." 
I  said,  <*  Well,  stop  the  train."  The  conductor  repeated, 
"  Get  off  here."  The  train  was  running  ten  or  fifteen 
miles  an  hour.  We  had  got  to  the  platform.  I  said, 
"  Stop  the  train."  The  conductor  said,  "G —  damn  you, 
get  off  here,"  and  with  that  he  grabbed  me  by  the  arm 
and  pushed  me  oft*  the  train.  I  fell  first  on  my  head 
and  neck  and  then  on  my  right  hip  in  the  mud ;  as  soon 
as  I  hit  the  ground  I  lost  my  senses;  from  the  eft'ect  of 
this  fall  I  lost  eight  days  from  my  work,  worth  $1  per 
day.  I  am  now  doing  the  same  kind  and  getting  the 
same  wages  I  was  before  I  was  hurt.  My  hip  was 
bruised,  inflamed  and  bloodshot  in  a  place  as  large  as 
my  hat. 

A  witness  who  claimed  to  have  been  on  the  train  at 
the  time  in  question,  gave  testimony  corroborative  of 
that  of  the  plaintift'  as  to  the  conductor's  words  and 
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pushing  the  plaintiff  off.  He  further  testified  that  the 
trains  very  frequently  do  not  stop  at  the  platform,  but 
just  stop  at  the  coal-chute,  about  two  hundred  yards 
from  there,  at  which  place  the  witness  got  aboard  be- 
cause he  thought  may  be  they  would  not  stop  at  the 
platform.  Another  witness  testified  that  the  train  was 
stopped  in  a  cut  about  one  hundred  and  fifty  yards  from 
the  station ;  the  coach  was  left  in  the  cut,  and  the  train 
was  switched  and  a  coal-car  put  in  ;  it  stayed  there  about 
five  minutes;  then  it  was  attached  to  the  coach  and 
pulled  rapidly  past  the  station;  about  two  hundred 
yards  below  the  station  it  was  moving  at  the  rate  of 
about  sixteen  miles  an  hour;  this  was  between  seven 
and  eight  o'clock  in  the  evening.  The  witness  found 
the  plaintiff  by  hearing  his  groans  in  the  dark ;  went  to 
him  and  found  him  in  an  insensible  condition;  he  was 
bleeding  from  a  wound  on  the  head,  and  his  right  hip 
so  injured  that  witness  had  to  carry  him.  He  assisted 
him  to  his,  witness's,  house,  where  he  lay  for  eight  days 
suffering  greatly.  A  platform  belonging  to  the  defend- 
ant is  situated  at  Oreburg  for  the  use  of  passengers  in 
getting  on  and  off  trains,  and  the  train  stops  there  for 
that  purpose.  The  platform  is  not  covered,  but  is  near 
a  store  which  would  afford  a  shelter. 

The  testimony  of  the  defendant's  conductor  and 
brakeman,  and  of  another  witness  who  was  on  the  train, 
tended  to  show,  in  brief,  as  follows  :  It  is  the  custom  of 
the  defendant's  accommodation-train,  whenever  there 
are  no  ladies  to  get  off  at  Oreburg,  to  let  passengers  off 
and  on  at  the  coal-chute.  On  the  day  in  question  there 
were  no  lady  passengers,  and  the  train  did  not  stop  at 
the  platform.  After  the  train  had  passed  it  a  short 
distance,  the  plaintiff  went  to  the  conductor  and  asked 
why  he  did  not  put  him  off  at  Oreburg,  to  which  the 
conductor  replied,  he  should  have  got  off  when  they 
stopped.     The  plaintiff  said  the  conductor  would  have 
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to  back  and  let  him  off.  Tlie  conductor  replied  he  could 
not  do  that,  as  they  were  on  a  heavy  down  grade  with 
a  heavy  train  and  a  wet  track,  and  that  it  would  be  im- 
possible to  back  up.  The  plaintiff  said,  "  By  G — ,  I 
will  get  off  any  how,"  and  with  that  he  ran  to  the  front 
platform  and  jumped  off.  The  train  was  going  about 
five  or  six  miles  an  hour.  The  conductor  did  not  leave 
his  seat  until  the  plaintiff  jumped,  tut  glanced  through 
the  window,  and  the  plaintiff  was  heard  to  say,  "  By 
G— ,  I  told  you  so,"  or  some  other  boastful  expression. 
From  the  way  the  plaintiff  acted  the  conductor  and 
brakeman  judged  that  he  was  drunk.  The  conductor 
did  not  push  him  off,  or  even  touch  or  make  any  attempt 
to  do  so.  He  jumped  off  of  his  own  motion.  They 
frequently  carried  a  rough  class  of  men  from  Alabama 
and  the  iron  works  up  towards  Rome. 

Dorset,    Brewster    &    Howell  and  McCutohen  & 
Shumate,  for  plaintiff  in  error. 
Wright  &  Harris,  contra. 


Davis  v.  The  City  op  Rome. 

The  municipal  ordinance  under  which  the  plaintiff  in  error  was  con- 
victed  of  disorderly  conduct  not  appearing  in  the  record,  and 
none  of  its  provisions  being  stated  or  recited,  the  Supreme  Court 
will  not  reverse  a  judgment  of  the  superior  court  overruling  a 
certiorari  brought  to  set  the  conviction  aside.  In  order  to  com- 
pare evidence  with  the  terms  of  an  ordinance,  the  substance  of 
the  ordinance,  if  not  its  letter,  must  ba  before  the  court. 
August  1,  1892.  Judgment  affirmed. 

Practice.  Evidence.  Municipal  ordinance.  Before 
Judge  Maddox.  Floyd  superior  court.  September 
term,   1891. 

A  petition  for  certiorari  was  brought  by  Davis  from  a 
conviction  before  the  mayor  pro  tempore  of  the  city  of 
Rome,  "  upon  the  charge  of  disorderly  conduct  in  viola- 
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tion  of  section  of  code  of  said  city."  The  petition  set 
forth  the  testimony  adduced  at  the  trial,  and  alleged 
that  the  judgment  of  the  mayor  pro  tempore  was  con- 
trary to  law  and  evidence,  and  that  he  erred  in  not 
ruling  out  certain  testimony  objected  to  as  irrelevant. 
What  was  the  "  section  of  code  of  said  city,"  did  not 
appear  in  the  petition.  The  respondent  to  the  writ 
adopted  the  petition  as  his  answer,  stating  that  the  facts 
as  alleged  therein  were  true.  The  certiorari  was  over- 
ruled, and  the  petitioner  excepted. 

G.  &  W.  Harris,  for  plaintiff  in  error. 
No  appearance  contra. 


Phillips  et  al.  v.  Aycock. 

The  motion  to  reinstate  having  been  made  and  granted  at  the  same 
term  of  the  court  at  which  the  action  was  dismissed,  the  court 
had  jurisdiction  of  the  matter;  and  on  the  facts  in  the  record, 
did  not  abuse  his  discretion  in  reinstating  the  case. 
Augiist  1,  1892.  Judgment  affirmed. 

Practice.  Reinstatement.  Before  Judge  Maddox. 
Floyd  superior  court.     September  term,  1891. 

The  exception  is  to  the  reinstatement  of  the  plain- 
tiff's case  which  had  been  dismissed  on  demurrer.  The 
allegations  of  the  petition  were :  In  November,  1886, 
plaintiff  bought  of  Trimble,  through  his  agent  Camp, 
a  certain  tract  of  land  for  $380,  to  be  paid,  $50  cash, 
$50  December  25,  1886,  $140  November  1,  1887,  and 
$140  November  1,  1888.  After  the  trade  was  made, 
Aycock  and  Phillips  agreed  with  plaintiff  to  take  in- 
terests therein  and  in  the  land  sold,  Aycock  to  take  one 
half  and  Phillips  one  quarter,  leaving  to  plaintiff  one 
quarter.  In  pursuance  of  this  agreement  $50  was  paid 
by  Aycock  and  Phillips,  three  notes  were  given  to 
Trimble  for  the  deferred  payments  with  interest,  and  a 
bond  for  title  was   given   by  Trimble,  signed  also  by 
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Camp,  to  convey  the  land  upon  payment  of  the  notes. 
This  bond  states  Aycock  and  Phillips  as  the  obligees, 
without  mention  of  the  plaintiff.  At  the  time  it  was 
made  Camp  proposed  to  make  it  to  Aycock,  Phillips 
and  plaintiff,  but  plaintiff  replied  that  he  did  not  care 
anything  about  a  bond — ^wheu  h^  paid  his  part  of~the 
money  he  would  take  his  deed ;  whereupon  Camp  left 
plaintiff's  name  out  of  the  bond.  The  three  purchasers 
went  into  possession  of  the  land  in  pursuance  of  their 
agreement  of  purchase,  and  each  exercised  all  rights 
pertaining  to  a  common  ownership.  Plaintiff  bought 
and  used  lumber  for  the  improvement  of  the  place, 
built  fences  thereon,  and  cut  such  timber  as  was  neces- 
sary and  proper  for  the  use  of  the  place  and  himself  as 
a  common  tenant.  To  these  and  other  acts  of  owner- 
ship by  him  the  right  was  never  disputed  by  Phillips 
nor  any  one  else,  until  recently.  While  the  plaintiff 
was  performing  these  acts,  Phillips  was  often  and  for  a 
long  period  of  time  present  about  the  place,  and  knew 
of  plaintift*'s  acts  and  of  his  claim  of  a  common  owner- 
ship. When  the  first  note  became  due,  Aycock  and 
Phillips  paid  it ;  when  the  second  matured  Aycock  paid 
$70  of  it  and  plaintiff*  paid  the  other  $70 ;  when  the 
last  note  became  due  Aycock  paid  $70  and  interest  and 
plaintiff*  paid  $38.05,  which  was  half  of  the  balance  of 
the  principal  and  interest,  and  Phillips  paid  the  rest. 
Phillips  has  recently  claimed  and  continues  to  claim  that 
plaintiff'  has  no  interest  in  the  land  and  purchase ;  he 
also  demanded  of  Trimble  and  Camp  a  deed  to  himself 
individually,  leaving  plaintiff  out  of  the  transaction,  to 
which  request  Camp  and  Trimble  assented  and  made  a 
deed  to  Aycock  and  Phillips,  leaving  plaintiff  without 
any  written  title  to  his  property.  He  has  requested  of 
Camp  a  deed  in  compliance  with  the  terms  of  the  origi- 
nal agreement,  and  Camp  expressed  a  willingness  to 
make  it,  but  since  refused  to  do  so  as  he  and  Trimble 
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had  already  made  a  deed  to  Pliillips.  The  prayers  are, 
that  the  deed  be  cancelled,  and  that  Trimble  and  Camp 
be  required  to  execute  and  deliver  a  deed  conveying  a 
half-interest  to  Aycock  and  a  quarter-interest  each  to 
Phillips  and  plaintiff;  and  for  process  against  Trimble, 
Camp,  Aycock  and  Phillips, 

"  The  defendants  "  demurred  because :  No  cause  of 
action  is  set  forth.  The  petition  shows  that  the  plain- 
tiff is  not  entitled  to  any  relief  against  the  defendants, 
or  either  of  them,  and  it  is  not  in  the  power  of  the 
court  to  grant  any  of  the  prayers ;  for  the  plaintiff'  hav- 
ing been  present  when  the  bond  for  title  was  made  and 
declined  to  allow  his  name  put  into  it,  but  stood  by  and 
allowed  the  obligors  to  execute  it  as  they  did,  he  waived 
any  right  or  interest  he  might  have  had  in  the  purchase 
of  the  land  and  is  estopped  from  setting  up  the  same. 
The  parol  contract  sought  to  be  set  out  by  the  plaintiff 
contradicts  the  bond,  and  he  cannot  legally  set  up  the 
agreement  he  claims  to  have  had  as  to  what  his  inter- 
est was  to  have  been,  it  being  wholly  at  variance  with 
the  written  contract  made  at  the  time  of  the  purchase ; 
and  he  wholly  fails  to  show  any  legal  or  equitable  rights 
that  would  authorize  the  court  to  set  up  the  parol 
agreement  in  contradiction  of  the  written  obligation. 
This  demurrer  was  sustained  and  the  case  dismissed  on 
October  3d,  1891.  On  October  22d,  the  motion  to  re- 
instate was  made  on  the  ground  that  at  the  time  the 
case  was  heard  none  of  the  defendants  were  making  any 
defence,  either  by  demurrer,  plea  or  answer,  nor  was 
any  attorney  authorized  to  represent  any  of  them,  ex- 
cept Phillips.  The  motion  alleges  that  during  the 
argument  of  the  demurrer  Halated  Smith,  of  the  attor- 
neys for  the  plaintiff,  stated  in  open  court  and  in  the 
presence  of  G.  A.  H.  Harris,  Esq.,  who  argued  in  favor 
of  the  demurrer,  that  no  one  of  the  defendants  except 
Phillips  was  making  any  defence  to  the  suit,  which 
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statement  Harris  heard  and  did  not  dispute  or  deny. 
The  plaintiff  presented  to  the  judge  his  bill  of  excep- 
tions to  the  sustaining  of  the  demurrer,  in  which  it  is 
recited  that  no  one  of  the  defendants,  except  Phillips, 
made  any  defence  by  demurrer,  plea  or  answer.  The 
judge  directed  the  bill  to  be  handed  to  G.  A.  H.  Harris 
for  examination,  who  now  claims  that  without  authority 
and  voluntarily  he  represented  Trimble,  but  the  only 
notice  he  pretends  to  have  given  of  that  fact  was  by 
using  in  hlb  demurrer  the  plural  "  defendants. '*  Plain- 
tiff's counsel  knew  this  statement,  which  by  its  terms 
included  all  the  defendants,  was  incorrect,  as  Camp,  one 
of  the  defendants,  was  in  court  as  a  witness  for  the 
plaintiff  and  had  stated  to  plaintiff's  counsel  that  G.  A. 
H.  Harris  had  been  to  him  and  solicited  employment 
in  the  case,  which  had  been  refused.  Plaintiff's  coun- 
sel had  understood  all  the  time  that  no  one  was  defend- 
ing except  Phillips,  and  so  stated  in  open  court  and 
met  with  no  denial.  While  they  did  not  notice  the  use 
of  the  plural  word  as  applied  to  the  persons  defending, 
yet  they  relied  upon  the  fact  as  it  existed  and  as  they 
were  authorized  to  do  under  the  circumstances.  Since 
the  bill  of  exceptions  was  handed  to  Harris,  he  kept  it 
before  offering  to  return  to  the  court,  long  enough  to 
go  to  Trimble  and  solicit  employment,  and  he  now 
claims  to  represent  Trimble  by  authority.  The  de- 
murrer was  heard  and  argued  upon  a  mistake  of  fact 
which  does  great  injustice  to  the  plaintiff;  wherefore 
he  prays  that  the  case  be  reinstated  so  that  the  new 
features  being  developed  by  the  action  of  Harris,  may 
be  met  in  a  legal  manner.       f 

Phillips  demurred  to  this  motion  on  the  ground  that 
it  set  forth  no  sufficient  legal  cause  for  reinstating  the 
case.  The  court  overruled  the  demurrer,  and  Phillips 
excepted.  The  assignments  of  error  upon  the  order  ot 
reinstatement  are,  that  the  court  erred  in  entertaining 
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the  motion  for  the  reason  that  some  of  the  defendants 
were  represented  by  counsel  without  authority.  It  is 
insisted  that  a  plaintiff  cannot  complain  of  the  unau- 
thorized representation  of  a  defendant,  but  the  party 
improperly  represented  can  alone  complain,  and  that  no 
party  can  complain  unless  he  allejfes  error  in  the  judg- 
ment. Further,  that  it  was  error  to  reinstate  the  case 
on  the  facts  as  they  appeared  in  evidence ;  that  Phillips 
being  the  real  party,  and  the  codefendants  being  only 
nominal  parties  and  his  privies  in  estate,  he  had  the 
right  to  have  them  represented;  that  the  demurrer 
itself  was  for  all  the  defendants,  and  the  ignorance  of 
only  one  of  the  plaintiff's  many  counsel  would  be  no 
excuse  or  valid  reason  for  setting  aside  the  judgment  on 
the  demurrer;  that  that  judgment  was  correct  and  the 
only  proper  judgment  under  the  law  and  facts,  and  the 
motion  to  reinstate  makes  no  attack  on  it,  and  that 
one  of  the  defendants  alleged  to  have  been  represented 
without  his  authority  knew  he  was  being  represented, 
was  present  at  the  trial  and  jnade  no  objection ;  and 
the  other,  after  being  fully  advised,  made  a  written  rati- 
fication of  all  that  had  been  done  for  him. 

The  facts  as  they  appeared  in  evidence  were,  in  brief, 
as  follows :  When  Halsted  Smith  handed  the  judge  the 
bill  of  exceptions  the  judge  directed  him  to  hand  it  to 
G.  A.  H.  Harris  for  examination,  which  was  done.  On 
October  23d,  Judge  Maddox  declined  to  sign  it  with 
thiB  statement  that  no  one  was  defending  except  Phillips, 
whereupon  Smith  presented  the  motion  to  reinstate. 
George  Harris  stated  that  he  claimed  to  represent 
Phillips  and  Trimble,  but  did  not  represent  the  other 
defendants,  and  presented  a  ratification  of  his  repre- 
sentation of  Trimble.  He  had  previously  stated  to 
Smith  that  he  had  the  ratification.  When  it  was  pre- 
sented Smith  asked  time  to  make  a  counter-showing, 
which  the  court  granted.     He  obtained  from  Camp  a 
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letter  to  Trimble,  explaining  the  circumstances  and  ask- 
ing him  to  revoke  his  ratification.  Smith  went  to 
Trimble's  house  and  handed  him  Camp's  letter,  and 
Trimble  remarked  that  he  thought  pierhaps  he  had  made 
a  mistake  in  not  referring  Harris  to  Camp,  and  that 
Smith  could  write  a  revocation.  Smith  did  so,  and 
Trimble  signed  it.  On  this  occasion  Smith  told  Trimble 
that  Walter  Harris  was  a  quiet,  gentlemanly  fellow, 
but  "  we "  made  a  good  deal  of  fun  of  George,  as  he 
was  regarded  a  sort  guardian  ad  litem  for  everybody. 
On  the  argument  of  the  demurrer  Smith  made  the 
statement  set  forth  in  the  petition,  which  was  not  de- 
nied, and  would  have  proved  that  Trimble  was  making 
no  defence  if  he  had  had  any  idea  that  any  one  was 
pretending  to  represent  him.  The  ratification  of  the 
appearance  of  George  and  Walter  Harris  for  Trimble 
was  dated  October  13th,  and  it  also  authorized  them 
to  continue  to  represent  him  iur  the  case.  The  revo- 
cation was  dated  October  24th,  and  by  it  he  revoked 
his  ratification  of  the  appearance  of  George  and  Walter 
Harris  and  their  authority  to  appear  for  him  in  the 
future.  This  paper  also  authorized  Camp  (who  is 
Trimble's  son-in-law)  to  file  such  answer  or  take  such 
action  for  Trimble  in  the  case  as  he  may  see  fit,  and  to 
select  such  attorneys  as  he  sees  proper.  The  Harrises 
were  notified  by  plaintift*'s  counsel  of  the  revocation 
after  securing  it.  When  the  bill  of  exceptions  was 
tendered  to  the  judge  and  was  handed  by  his  direction 
to  George  Harris,  the  latter  read  it  and  immediately 
handed  it  back  to  the  judge,  who  was  on  the  bench,  and 
called  his  attention  to  the  demurrer.  The  judge  then 
instructed  him  to  take  the  bill  of  exceptions  and  see 
the  plaintift''s  attorneys  and  get  them  so  to  change  it  as 
to  conform  to  the  demurrer,  which  he  did,  but  the 
plaintiff'  declined  to  make  any  change  in  the  bill  of 
exceptions.     Harris  immediately  returned  it  to  the  judge 
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with  the  information  that  the  plaintiff  had  so  declined, 
and  then  informed  the  court  exactly  how  aud  to  what 
extent  the  Harrises  appeared  fw"  alT  the  defendants. 
As  he  banded  the  bill  of  exceptions  back  to  the  judge, 
the  judge  told  him  to  keep  it.  Harris  replied  that  he 
would  hand  it  to  the  clerk,  and  the  judge  replied, 
"No,  you  just  keep  it."  The  Harrises  were  employed 
and  paid  by  Phillips  to  represent  and  defend  him  and 
his  title  to  the  land  in  dispute  in  any  litigation  with  the 
plaintiff.  When  the  case  was  begun  Phillips  directed 
George  Harris  to  demur  for  all  the  other  defendants ; 
Phillips  was  the  only  defendant  whose  interest  could  be 
affected  by  the  suit,  and  the  other  defendants  might  pay 
no  attention  to  it.  Camp  was  present  in  court  when 
the  demurrer  was  argued,  and  made  no  objection  to 
anything  George  Harris  said  or  did  in  the  case.  After 
the  demurrer  was  filed  George  Harris  asked  Camp  if 
he  wanted  to  file  an  answer,  stating  that  they  had  filed 
a  demurrer  which  he  thought  would  finally  dispose  of 
the  case.  Camp  replied  he  did  not  care  to  answer  as  he 
had  no  interest  in  the  case,  and  that  Messrs.  Dean  & 
Smith  had  guaranteed  .it  should  cost  him  nothing. 
Harris  then  told  Camp  it  was  his  duty  to  defend  the 
case ;  otherwise  he  would  be  liable  to  Phillips  for  breach 
of  warranty.  Harris  thought  that  by  reason  of  his  em- 
ployment by  Phillips  he  had  the  right  to  appear  for 
Camp  and  Trimble,  who  were  merely  nominal  parties 
and  warrantors  of  Phillips'  title.  They  had  authority 
from  Aycock  to  represent  him,  and  did  appear  for  all 
the  defendants  in  presenting  and  arguing  the  demurrer, 
believing  they  had  authority  to  do  so.  The  acknowl- 
edgment of  service  on  the  demurrer  was  signed  by 
L.  A.  Dean,  of  the  firm  of  Dean  &  Smith,  plaintiff's  attor- 
neys, and  Dean  read  the  demurrer  at  the  time  of  the 
acknowledgment.  Previously  to  the  commencement  of 
this  suit  Aycock  and  Phillips  had  brought  suit  against 
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Camp  and  Trimble,  praying  for  specific  performance  of 
their  contract  to  convey  the  land  according  to  the  bond 
for  title.  The  defendants  agreed  afterwards  to  make 
the  deed  according  to  the  bond,  and  the  case  was  agreed 
to  be  settled,  and  an  entry  to  that  effect  was  made  by 
the  judge  on  the  bench-docket,  August  1, 1890.  Walter 
Harris  had  occasion  to  go  to  see  Trimble  to  procure  his 
signature  to  a  deed  to  other  property,  and  took  along 
the  bill  of  exceptions  above  referred  to,  and  explained 
to  him  all  the  facts  and  the  position  of  Trimble,  and  he 
then  signed  the  ratification  of  the  appearance  of  the 
Harrises  for  him.  Camp  testified  that  plaintiff  paid  one 
fourth  of  the  purchase  money  for  the  land  and  did  all 
the  trading  with  him  about  it ;  Camp  did  not  know 
Phillips  in  the  matter  until  they  came  to  get  the  bond. 

G.  &  W.  Hakris  and  Dabnby  &  Fouchb:,  for  plaintife 
in  error. 

Dean  &  Smith,  Ewing  &  Ckosby  and  H.  M.  Wright, 
contra. 


-sf~m  The  Chattanooga,  Rome  and  Columbus  Railroad 


Company  v.  The  East  Rome  Town  Company. 

1.  The  declaration  as  it  stood  originally  set  forth  a  cause  of  action, 
and  contained  a  sufficient  desmptlon  of  the  land  alleged  to  have 
been  taken,  the  price  of  which  was  sued  for. 

2.  A  declaration  against  a  chartered  railroad  company  for  the  value  of 
land  permanently  appropriated  by  it  under  its  charter  is  not 
amendable  by  adding  a  count  for  the  value  of  soil  taken  from  the 
land  and  appropriated  to  the  use  of  the  company,  the  two  causes 
of  action  being  different ;  the  first  treating  the  land  as  realty  and 
as  sold  to  the  company,  the  second  treating  the  soil  taken  as  per- 
sonalty and  as  sold  to  the  company.  The  allowance  of  the  amend- 
ment vitiated  the  trial.  Judgment  reversed, 
August  1, 1892. 

Railroads.    Amendment.    Before  Judge  Meyerhardt. 
City  court  of  Floyd  county.     June  term,  1891. 

Tlie  plaintift*  sued  the  railroad  company  for  $500  with 
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interest  from  Jauuarj^  1, 1888,  alleging  that  on  or  about 
that  day  the  defendant,  by  virtue  of  \t&  charter,  entered 
upon,  took  possession  of  and  converted  to  its  use  one 
half  an  acre  of  land  which,  prior  to  that  time,  was  in 
the  possession  of  and  was  the  property  of  plaintiff*,  and 
which  is  a  part  of  lot  number  286  in  the  28d  district 
and  8d  section  of  Floyd  county,  Qeorgia,  and  joins  the 
right  of  way  theretofore  granted  by  plaintiff  to  defendant 
through  plaintiff's  land  in  the  town  of  East  Rome,  and 
was  at  the  time  of  the  taking  of  the  value  of  $600 ; 
that  the  defendant  has  occupied  it  continuously,  has 
permanently  appropriated  it,  and  now  claims  it  as  part 
of  its  railroad  right  of  way  and  property,  and  by  reason 
thereof  became  indebted  to  plaintiff*  the  sum  sued  for, 
undertook  and  promised  to  pay  the  same,  etc.  The  de- 
fendant demurred  because  the  declaration  did  not  set 
forth  a  sufficient  cause  of  action,  and  did  not  distinctly 
describe  the  land.  The  demurrer  was  overruled,  and 
this  is  assigned  as  error.  After  the  introduction  of  the 
plaintiff's  evidence  the  defendant  moved  for  a  nonsuit, 
which  the  court  intimated  it  would  grant ;  whereupon 
the  plaintiff*  moved  to  amend  by  alleging  that  the  de- 
fendant is  indebted  to  it  in  the  further  sum  of  $600  with 
interest  from  January,  1888,  for  that  on  the  day  afore- 
said, the  defendant,  by  its  agents  and  employees,  entered 
upon  plaintiff^'s  land  aforesaid,  dug  up  and  carried 
away  therefrom  and  deposited  on  the  premises  and  right 
of  way,  and  converted  to  its  use  the  soil  oft*  of  one  half 
an  acre  of  plaintiff^'s  land  and  premises,  said  soil  being 
of  the  value  of  $600.-  The  defendant  objected  to  the 
amendment,  on  the  grounds  that  it  is  not  germane  to 
the  declaration,  and  is  a  new  and  distinct  cause  of  action. 
The  objections  were  overruled,  which  is  assigned  as 
error.  The  defendant  also  moved  to  strike  the  amend- 
ment because  it  did  not  allege  that  the  taking  and  con- 
verting of  the  soil  was  done  forcibly  and  wrongfully 
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and  against  plaintiffs  will.  The  overruling  of  this 
motion  is  assigned  as  error.  The  court  allowed  the 
plaintiff,  over  defendant's  objections,  to  introduce  wit- 
nesses to  prove  that  the  contractors  building  the  road 
had  taken  the  land  described  in  the  original  declaration, 
for  the  purpose  of  constructing  certain  embankments. 
The  objections  were,  that  the  amendment  had  the  effect 
of  striking  the  declaration,  and  that  under  the  declara- 
tion as  amended,  the  plaintiff  was  entitled  to  proceed 
only  for  the  soil  actually  taken.  Error  is  assigned 
on  this  ruling.  The  jury  found  for  the  plaintiff  $500 
and  interest.  A  new  trial  was  denied,  and  the  defendant 
excepted. 

W.  W.  Brookes,  W.  T.  Turnbull  and  J.  Branham, 
for  plaintiff  in  error. 
Dabney  &  FoucHi,  contra. 


Mills  &  Gibb  et  al.  v.  Webb  &  Company  et  aL 

Under  the  facts  in  evidence,  there  heing  no  charge  of  insolvency 
as  to  Bass  Bros.  &  Co.,  there  was  no  abase  of  discretion  in  dispos- 
ing of  the  case  touching  a  receiver  and  the  interlocutory  injunc- 
tion. JxidgmefU  ojjirmed, 
AUKOst  1, 1892. 

Injunction  and  receiver.  Debtor  and  creditor.  Before 
Judge  Janes.  Floyd  county.  At  chambers;,  March  11, 
1892. 

The  decision  refusing  an  injunction  and  receiver  in 
this  case  was  put  upon  the  ground  solely,  that  Webb  & 
Co.,  the  debtors,  were  not  traders  at  the  time  of  filing 
the  petition.  On  February  3,  1892,  Webb  & .  Co. 
made  a  sale  to  Bass  Bros.  &  Co.,  for  (4,960,  of  the 
entire  stock  of  goods,  fixtures  and  all  other  property  in 
the  storehouse  of  Webb  &  Co.,  the  sum  named  being 
the  estimate  placed  upon  the  stock  on  the  basis  of  sixty- 
two  cents  on  the  dollar  of  original  cost.    Payment  was 
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made  by  Bass  Bros.  &  Co.  giving  their  notes  for  $1 ,490, 
Jl,600,  J400  and  $370  to  J.  F.  Green,  Henry  Harvey 
a;id  Mrs.  Barker,  wlk)  were  creditors  of  Webb  &  Co., 
and  by  payment  of  $1,000  in  cash,  the  remaining  $200 
being  held  sabject  to  the  order  of  Webb  &  Co.  Tlie 
contract  of  sale  further  provided  that  should  the  sixty- 
two  cents  on  the  dollar  amount  to  more  than  $4,960  upon 
taking  an  inventory,  Bass  Bros.  &  Co.  would  give  their 
note  to  N.  Cochran,  the  father  of  one  of  the  firm  of 
Webb  &  Co.,  to  whom  also  they  were  indebted,  for  such 
excess.  The  sale  was  made  and  the  keys  of  the  store 
delivered  to  Bass  Bros.  &  Co.  about  ten  o'clock  in  the 
morning.  The  petition  of  Mills  &  Gibb  of  New  York, 
and  of  B.  &  A.  Haas  and  the  Ladies'  Suit  Manufactur- 
ing Co.  of  Cincinnati,  was  tiled  on  the  same  day.  The 
judge  granted  a  restraining  order  and  appointed  a  tem- 
porary receiver  who  went  to  the  store  about  nine  o'clock 
in  the  evening  and  took  possession.  The  taking  of  the 
inventory  of  the  stock  was  then  in  progress.  The  plain- 
tiffs in  error  allege  that  the  evidence  showed  that  at  the 
time  of  the  filing  of  the  petition  the  sale  had  not  been 
completed;  that  it  was  an  inchoate  sale  at  best;  .that 
entire  delivery  had  not  been  made,  and  something  still 
remained  to  be  done  to  complete  the  transaction ;  that  it 
was  shown  that  Webb  &  Co.  were  still  doijag  business 
on  that  day,  and  sufficient  time  had  not  elapsed  since 
the  temporary  closing  of  their  doors  to  place  them  out 
of  the  category  of  traders  sufficiently  to  carry  them 
beyond  the  intent  of  the  statute ;  and  that  even  if  de- 
livery had  been  complete  and  Webb  &  Co.  were  no 
longer  traders,  the  evidence  showed  that  the  transaction 
was  made  in  great  haste  and  in  fraud  of  their  creditors, 
and  for  the  express  purpose  of  hindering,  delaying  and 
defrauding  their  creditors,  and  a  receiver  should  have 
been  made  permanent. 

The  original  petition  alleged  that  the  petitioners  were 
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creditors  of  Webb  &  Co.  by  accounts  which*  were  past 
due,  and  payment  of  which  had  been  demanded  and  re- 
fused ;  that  Webb  &  Co.,  being  insolvent,  made  the  sale 
to  Bass  Bros.  &  Co.  for  the  purpose  of  avoiding  the 
payment  of  their  debts,  which  purpose  was  known  to 
Bass  Bros.  &  Co.;  that  the  price  was  inadequate ;  and 
that  both  the  vendors  and  vendees  acted  in  fraud  of  the 
petitioners  and  other  creditors,  etc.  The  prayer  was  for 
receiver,  for  setting  aside  of  the  sale  and  pro  rata  divis- 
ion of  the  proceeds  of  the  assets  among  all  the  creditors, 
and  for  restraining  order.  Two  of  the  petitioners, 
B.&  A.Haas  and  the  Ladies'  Suit  Manufacturing  Co.,  were 
claimed  by  the  defendants  to  be  one  and  the  same  firm, 
and  therefore  it  was  contended  that  there  were  not  three 
creditors  who  were  parties  plaintiff  to  the  original  peti- 
tion. Other  creditors  were  made  parties  by  amendment 
two  days  after  the  original  petition  was  filed.  The 
evidence  for  the  plaintiffs  was,  that  the  two  plaintifEs 
claimed  to  be  the  same  firm  are  separate  and  distinct, 
dealing  in  different  classes  of  goods  and  keeping  sepa- 
rate and  distinct  sets  of  books,  although  part  of  the 
business  of  one  of  them  is  done  at  the  same  place  as 
that  of  the  other;  also,  that  some  of  the  parties  inter- 
ested in  the  business  of  one  of  them  have  no  interest 
in  the  business  of  the  other. 

The  evidence  on  the  subject  of  fraud  in  the  making 
of  the  sale  was  somewhat  conflicting.  The  evidence  is 
that  the  price  was  fair.  There  seems  to  be  no  allegation 
or  evidence  as  to  the  insolvency  of  Bass  Bros.  &  Co. 

Dean  &  Smith  and  Rbece  &  Denny,  for  plaintiffs. 
McHknry,  Nunnally  &  Neel,  Dabney  &  Foucni,  and 
C.  N.  Peatherston,  contra. 
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Spier  v.  The  State. 

1.  The  evidence  warranted  the  jury  in  finding  the  accused  guilty  of 
an  assault  with  intent  to  murder. 

2.  The  newly  discovered  evidence  was  not  such  as  could  change  the 
result,  nor  was  due  diligence  exercised  in  respect  to  it. 

3.  The  presiding  judge  was  justified  by  the  facts  in  refusing  to  set 
aside  the  verdict  because  of  misconduct  of  the  jury  in  leaving  the 
jury-room  after  they  had  agreed  upon  their  verdict  and  sealed  it 
up,  and  on  account  of '  the  heat  of  the  weather  occupying  the 
court-room  and  the  veranda  of  the  same  under  strict  charge  of  two 
bailiflb,  who  prevented  all  intercourse  by  others  with  the  jury 
during  the  night.  Nor  was  the  verdict  vitiated  by  the  jury,  or 
some  of  them,  eating  watermelons  on  the  veranda  while  so- in 
charge  of  the  bailiff.  Judgment  affirnud, 

AugUMt  1.  1898. 

Criminal  law.  Evidence.  Jury.  Before  Jadge* 
BoYNTON.     Spalding  superior  court.     August  term,  1891.. 

The  defendant  was  convicted  of  assault  with  intent  to. 
murder.  A  new  trial  was  denied.  His  grounds  were :: 
(1)  Verdict  contrary  to  law  and  evidence;  (2)  newly  dis- 
covered testimony;  (3)  misconduct  of  jury  and  bailiffs. 
The  evidence  for  the  State  showed  as  follows :  Gossctt 
and  Daniel  were  policemen  in  Griffin.  They  saw  the 
defendant  drunk  one  morning,  and  Gossett  tried  to  per- 
suade him  to  go  home.  About  half  past  nineordock  of 
the  same  morning  they  found  him  lying  on  the  railroad 
track,  forty  to  sixty  feet  west  of  a  crossing,  between  the 
crossing  and  New  Orleans  street,  with  a  knife  in  his 
hand.  They  arrested  him  and  put  him  in  the  guard- 
house. They  did  not  treat  him  unkindly,  and  used  no 
more  force  than  was  necessary;  neither  of  them  hit 
him;  and  no  one  treated  him  roughly.  They  did  not 
arrest  him  in  the  railroad  cut.  He  was  released  that 
afternoon,  and  about  five  o'clock  ho  went,  accompanied 
by  one  Wright,  to  Qossett's  house  and  called  him  out  to 
the  gate.  Defendant  said,  "  Good  evening,*'  and  Gossett 
said,  "Good  evening;  won't  you  come  in?"     He  said, 
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"No,  I  haven't  time."  Ae  he  said  nothing  more,  Gos- 
sett  asked,  "  Gentlemen,  is  there  anything  I  can  do  for 
you  ?"  Defendant  replied,  "  Yes,  I  want  to  see  you  a 
minute."  His  right  hand  was  in  his  pocket,  his  left  on 
the  fence.  He  said,  "  Why  did  you  treat  me  like  you 
did  this  morning?"  Gossett  replied,  "I  don't  know 
that  I  treated  you  amiss ;  if  I  did  I  didn't  intend  to." 
Thereupon  defendant  drew  from  his  pocket  a  pistol  and 
fired  at  Gossett,  with  the  remark, "  G —  damn  you,  I  want 
-to  kill  you  anyhow."  Gossett  knocked  the  gate  open ; 
defendant  dodged  down,  turned  the  pistol  and  threw  it 
into  Gossett's  breast.  Gossett  seized  it,  and  as  he  did  so 
it  waa  fired  again.  Gossett  was  wounded  by  both  shots. 
He  held  the  defendant  until  assistance  came,  and  turned 
him  over  to  other  policemen.  To  one  of  these  he  said 
he  had  shot  Gossett  twice,  "  and  G —  damn  him,  he 
wished  he  had  shot  him  four  times." 

Outside  of  the  defendant's  statement  there  was  no 
substantial  conflict  with  what  is  above  stated,  except  that 
there  was  some  testimony  to  the  effect  that  Gossett  and 
Daniel  treated  the  defendant  roughly  and  that  Gossett 
hit  him  with  his  club  at  the  guard-house. 

The  newly  discovered  testimony  was,  in  brief,  that  the 
defendant  was  arrested  in  the  railroad  cut  and  not  at  the 
place  testified  to  by  Gossett  and  Daniel,  and  that  he  was 
walking  towards  his  home  when  arrested,  was  not 
boisterous,  and  in  returning  to  the  guard-house  he 
seemed  to  be  struggling  with  Gossett. 

As  to  the  third  ground  the  third  head-note  is  sufllcient 
for  this  report. 

Stewart  &  Daniel  and  Dismuke  &  Mills,  for  plaintiff 
in  error. 

J.  n.  Turner,  solicitor-general,  by  Harrison  &  Pbb- 
PLES,  contra. 
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Chambers  v.  The  Mayor  and  Counoil  of  Barnesville. 

A  statutory  provision  that  the  Mayor  and  Council  of  Barnesville 

*'shall  have  the  power  and  authority  to  regulate  and  control  the   

sale  in  Barnesville  of  spirituous  and  malt  liquors,  wine  and  ciders,  \~^  7^ 
for  medicinal,  mechanical  and  sacramental  purposes  only,"  may  jj^  ^ 
properly  be  construed  as  conferring  upon  the  mayor  and  council 
the  power  to  restrict  and  limit  sales  to  these  purposes,  and  to 
that  end  to  pass  and  enforce  an  ordinance  prohibiting  sales  for 

^  any  other  purpose,  although  sales  of  the  latter  kind  are  already 
prohibited  by  statute.  Acts  of  1889,  p.  1368.  Thus  construed, 
the  mayor  and  council  could  adopt  by  ordinance  a  dispensary 
system,  and  as  means  of  regulation  and  control,  prohibit  under 
a  penalty  any  sale  by  a  person  other  than  the  keeper  of  a  dis- 
pensary. There  being  no  ordinance  in  the  record,  and  no  com- 
plaint that  a  sufficient  ordinance,  if  the  mayor  and  council  had 
power  to  pass  it,  did  not  exist,  the  court  will  presume  that  such 
ordinance  did  exist.  Judgment  affirmed, 

Aagtiat  1,1892. 

Municipal  corporation.  Liqaon  Before  Judge 
BoYNTON.     Pike  superior  court.     October  term,  1891. 

Chambers  was  tried  before  the  mayor  of  Barnesville, 
the  summons  in  the  case  charging  him  "  with  selling 
spirituous  and  malt  liquors,  wines  and  beer,  the  said 
defendant  not  being  the  keeper  of  a  dispensary  within 
the  corporate  limits  of  the  town  of  Barnesville  on  the 
13th  day  of  December,  1890."  He  was  found  guilty, 
and  took  an  appeal  to  the  mayor  and  council.  He  was 
again  found  guilty,  and  took  his  cause  by  certiorari  to 
the  superior  court,  which  court  sustained  the  decision 
of  the  mayor  and  council.  To  this  ruling  Chambers 
excepted.  One  of  the  errors  alleged  in  the  petition  for 
certiorari  was,  that  when  the  case  came  on  for  trial  on 
appeal  (there  having  been  a  previous  certiorari  from  a 
former  conviction  by  the  council  on  appeal  and  a  new 
trial  having  been  ordered),  the  defendant  demurred  to 
the  summons  and  moved  to  dismiss  the  case,  because  the 
mayor  and  council  had  no  jurisdiction  to  try  the  offence 
charged,  the  same  being  a  crime  under  the  laws  of  the 
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State,  and  it  being  therefore  unconstitutional  for  the 
municipal  government  to  legislate  upon  or  try  the  same 
oftence;  which  demurrer  was  overruled.  The  only 
other  allegation  of  error  in  the  petition  for  certiorari 
was,  that  the  verdict  and  judgment  of  the  council  were 
contrary  to  law,  evidence,  the  weight  of  evidence,  and 
without  evidence.     The  evidence  was  conflicting. 

S.  N.  Woodward,  for  plaintiff  in  error. 
J.  J,  Rogers,  contra. 


Quick  v.  The  StaT^. 

There  was  no  error  in  denying  the  motion  for  a  new  trial,  either  on 
the  general  grounds  or  because  of  the  alleged  newly  discovered 
evidence.  Judgment  affirmed. 

August  1, 1892. 

Criminal  law.  Murder.  Evidence.  Before  Judge 
BoYNTON.     Pike  superior  court.     October  term,  1891. 

Quick  was  convicted  of  murder  and  sentenced  to 
death.  He  moved  for  a  new  trial  on  the  grounds  that 
the  verdict  is  contrary  to  law  and  evidence,  and  for 
newly  discovered  testimony.  The  motion  was  overruled. 
The  evidence  shows  that  George  and  Oscar  Coggins, 
brothers,  drove  in  a  buggy  to  the  house  of  their  uncle, 
D,  M.  Coggins,  in  the  evening  just  after  dark,  and 
George  called  him  out  and  quarreled  at  him  for  having 
him  (George)  summoned  as  a  witness  in  Mrs.  Terrell's 
divorce  case.  She  is  D.  M.  Coggins'  daughter.  She 
lived  with  him,  and  so  did  the  defendant,  who  was  his 
employee.  As  the  conversation  outside  proceeded  these 
two  and  the  wife  of  D.  M.  Coggins  came  out.  More 
words  followed,  Mrs.  Terrell  taking  part,  during  which 
George  alighted  from  the  buggy  with  a  whip  in  his  hand. 
According  to  the  testimony  of  Oscar,  D.  M.  said  to 
George,  "  If  you  don't  leave  here  and  go  on  home,  I 
will  whip  you,"  whereupon  George  stepped  out  of  the 
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buggy  and  said,  <*  Here  Uncle  Doc,  here  I  am ;  whip 
me,"  and  D;  M.  said,  "Bring  me  my  stick";  and  here 
the  defendant  ran  up  to  George  and  stabbed  him  in  the 
left  breast  with  a  pocket-knife.  Oscar,  thinking 
George  had  only  been  knocked  down,  jumped  from  the 
buggy  and  caught  hold  of  the  defendant,  who  thereupon 
again  used  his  knife,  cutting  Oscar  in  the  neck  and 
stabbing  him  in  the  breast.  Oscar  put  George  in  the 
buggy  and  drove  off.  George  died  in  a  few  minutes. 
The  defendant's  contention  is,  that  George  was  partly 
under  the  influence  of  liquor  and  was  cursing;  that  as 
he  jumped  out  of  the  buggy  he  went  towards  D.  M. 
Coggins  menacingly,  striking  out  with  the  whip;  and 
that  defendant,  who  had  been  standing  on  the  piazza, 
not  wishing  to  see  them  hit  the  old  man,  but  with  no 
intention  of  hurting  any  one,  went  out  and  put  himself 
between  them;  whereupon  the  two  brothers  seized  him 
by  the  throat  and  were  choking  him  when  he  got  out  his 
knife  and  cut  them.  It  appears  that  George  and  the 
defendant  some  time  previously  had  quarreled  about 
George's  dog  which  defendant  shot.  Oscar  was  the  only 
witness  introduced  by  the  State  who  saw  the  killing. 
D.  M.  Coggins  and  his  wife  and  daughter  were  intro- 
duced by  the  defence. 

The  newly  discovered  testimony  is  contained  in  the 
aflidavit  of  Mrs.  Martha  E.  Cooper,  stating  that  she  was 
sitting  in  a  wagon  on  the  street  on  the  day  of  the  trial, 
but  after  Oscar  Coggins  had  testified,  and  near  two  gen- 
tlemen with  whom  he  was  talking ;  and  that  she  heard 
him  say  to  them  that  he  did  not  see  the  defendant  cut 
George  as  he  had  testified  when  on  the  stand,  but  that 
he  wanted  the  defendant  hung,  and  for  this  reason  swore 
like  he  did.  Her  character  is  supported  by  affidavits  of 
five  persons.  Oscar  Coggins  made  an  affidavit  in  direct 
conflict  with  that  of  Mrs.  Cooper. 
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Stewart  k  Daniel  and  E.  F.  DuPree,  for  plaintiff  in 
error. 

W.  A.  Little,  attorney-general,  and  J.  H.  Turner, 
solicitor-general,  by  Harrison  &  Peeples,  contra. 


Trice  v.  The  State. 
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Ills  li?  ^'  ^^  accosed  having,  whilst  armed  with  a  pistol  concealed  on  his 

126  gg  person,  challenged  the  deceased  to  fight  in  the  public  road,  and 

having  slain  him  with  the  pistol  because  the  deceased,  in  answer 
to  said  challenge,  was  advancing  upon  him  with  an  open  knife, 
and  the  shooting  having  been  done  before  the  deceased  had  ap- 
proached near  enough  to  put  the  accused  in  immediate  danger,  and 
the  latter  having  done  nothing  to  decline  the  combat  before  giving 
the  mortal  wound,  the  killing  was  not  necessary  to  save  his  own 
life.  The  requests  to  charge  the  jury  on  the  subject  of  reasonable 
fear  and  self-defence  were  not  applicable  to  the  actual  facts  of  the 
case,  and  were  not  sufficiently  comprehensive  to  embrace  all  the 
qualifications  and  additions  which  those  facts  rendered  necessary. 
The  charge  of  the  court  as  given  was  correct  in  substance,  and  the 
evidence  well  warranted  a  verdict  for  voluntary  manslaughter. 
The  law  of  involuntary  manslaughter  was  not  involved  in  the  case. 
2.  Even  if  uncommunicated  threats  by  the  deceased  a^nst  the  life 
of  the  accused  were  admissible  in  evidence,  their  exclusion,  under 
the  facts  of  the  case,  would  be  immaterial  error.  In  no  view  of 
the  evidence,  with  such  threats  included,  would  the  homicide  have 
been  of  a  lower  grade  than  voluntary  manslaughter.  The  accused 
had  the  benefit  of  much  stronger  threats  than  those  excluded,  nu- 
merous communicated  threats  having  been  received  in  evidence. 
Aofcost  1, 1882.  Judgment  affirmed. 

Criminal  law.  Charge  of  court.  Manslaughter. 
Evidence.  Threats.  Before  Judge  Boynton.  Pike 
superior  court.     April  term,  1892. 

Charles  T.  Trice  was  indicted  for  the  murder  of  his 
brother,  Zack  T.  Trice,  and  was  found  guilty  of  volun- 
tary manslaughter.  The  evidence  is  voluminous  and 
somewhat  conflicting,  but  the  record  shows  testimony 
for  the  State  to  the  effect,  that  Zack  Trice  and  a  wit- 
hess  were  driving  in  a  buggy  by  land  which  had  been 
the  subject  of  litigation  and  ill  feeling  between  the  two 
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brothers  for  years ;  that  the  defendant  came  from  the 
roadside  behind  the  buggy  and  told  the  occupants 
thereof  to  hold  on ;  they  stopped,  and  the  defendant 
said  to  Zack  that  he  wanted  to  know  what  he  meant, 
that  he  had  been  bothering  his  business  for  nine  years 
and  if  he  did  not  stop  it  he  (defendant)  would  stop  it, 
and  if  he  caught  Zack  ten  feet  over  there  he  would 
whip  him.  Zack  replied  that  defendant  had  the  papers 
to  show  what  he  meant,  to  which  the  defendant  answered 
that  he  had  got  a  paper  but  did  not  care  for  that,  and 
if  he  caught  Zack  over  there  he  would  whip  him.  The 
witness  told  Zack  to  drive  on ;  he  started,  and  as  they 
moved  on,  the  defendant  followed  and  said,  "  Hold  on, 
and  if  I  can  get  you  out  of  that  buggy  I  will  whip  you," 
to  which  Zack  replied  that  it  would  take  four  of  him 
to  do  that  (or  some  similar  statement),  threw  the  reins 
into  the  hands  of  the  witness  and  jumped  from  the 
buggy,  taking  out  his  pocket-knife.  The  defendant 
drew  his  pistol  saying,  "  See  there,  see  there,"  and 
backed  three  or  four  steps.  Zack  dodged  against  one 
of  the  rear  wheels  of  the  buggy  (the  two  men  being  ten 
or  fifteen  feet  apart)  and  was  shot  by  the  defendant, 
who  went  up  and  down  a  few  steps  and  exclaimed, 
<'  Have  I  killed  my  dear  brother  ?  Oh,  Mr.  Nasworthy, 
have  I  killed  my  dear  brother ;  is  it  possible  that  I  have 
killed  my  dear  brother  ?"  The  circumstances  of  the 
homicide  as  detailed  by  defendant's  witnesses  differed 
from  the  above,  and  tended  to  show  that  Zack  was  ad- 
vancing on  the  defendant  with  the  knife  uplifted  when 
the  pistol  was  fired,  and  that  they  were  only  about  five 
feet  apart ;  and  there  was  considerable  testimony  tend- 
ing to  show  threats  by  the  deceased  against  the  defend- 
ant, which  were  communicated  to  him,  and  some 
testimony  that  Zack  had  a  reputation  for  quarreling 
and  fighting. 

The  motion  for  a  new  trial  alleges  that  the  verdict  is 
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contrary  to  law  and  evidence.  Other  grounds  assign 
error  upon  the  refusal  of  the  court  to  give  the  follow- 
ing charges  as  requested : 

"  It  makes  no  difference  how  much  ill  will  or  malice 
Charles  Trice  bore  for  Zack  Trice;  if  Charles  Trice 
killed  Zack  Trice  under  an  honest  belief  that  Zack 
Trice  was  about  to  take  his  life,  and  under  such  cir- 
cumstances as  would  lead  a  reasonable  man  to  believe 
that  in  order  to  save  his  own  life  it  was  necessary  to 
take  the  life  of  Zack  Trice,  then  he  would  be  justifiable. 

"If,  upon  words  of  reproach  by  defendant  to  de- 
ceased, the  two  engaged  in  a  fight,  and  no  undue 
advantage  was  taken  by  either  one,  and  in  the  progress 
of  the  fight  the  defendant  killed  the  deceased,  then 
you  would  be  authorized  to  find  the  defendant  guilty 
of  manslaughter.  But,  although  you  may  believe  that 
the  defendant  used  words  of  reproach  to  deceased,  yet 
if  deceased  was  the  first  to  draw  a  weapon,  and  if  he 
drew  a  weapon  likely  to  produce  death,  and  if  he  ad- 
vanced upon  defendant  with  intent  to  assault  defendant 
with  such  weapon,  before  defendant  presented  a  weapon, 
and  if  defendant  drew  his  pistol  and  shot  deceased 
under  such  circumstances  as  would  lead  a  reasonable 
man  to  believe  that  in  order  to  save  his  own  life,  or 
to  prevent  a  felony  from  being  committed  on  his  per- 
son, it  was  necessary  to  take  the  life  of  deceased,  then 
you  would  be  authorized  to  find  defendant  not  guilty. 

"  Although  you  may  believe  from  the  evidence  that 
defendant  said  to  deceased,  '  If  you  will  get  out  of 
your  buggy  I  will  whip  you,'  and  if  deceased  got  out 
of  his  buggy  and  advanced  on  defendant  with  a  weapon 
likely  to  produce  death,  and  if  deceased  had  killed 
defendant  without  defendant  having  done  more  than 
invite  deceased  from  his  buggy  to  fight,  the  deceased 
would  have  been  guilty  of  murder;  and  if  this  be  so, 
and  if  defendant  shot  deceased  to  prevent  being  killed. 
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or  to  prevent  deceased  from  coramitting  a  felony  upon 
his  person  in  such  an  attack  by  deceased  upon  him,  then 
you  would  be  authorized  to  find  defendant  not  guilty. 

"  If  you  believe  from  the  evidence  that  defendant 
halted  the  deceased  to  talk  with  him,  and  if  you  believe 
that  during  the  conversation  defendant  said  to  deceased 
that  if  he  (defendant)  caught  deceased  on  his  land  he 
would  have  him  (defendant)  to  whip,  or  that  he  (defend- 
ant) would  whip  deceased,  such  provocation  would  not 
justify  deceased  in  using  or  attempting  to  use  upon  de- 
fendant a  weapon  likely  to  produce  death ;  and  if,  under 
such  circumstances,  the  deceased  did  attempt  to  use  on 
defendant  a  weapon  likely  to  produce  death,  if  defend- 
ant killed  deceased  in  the  honest  belief  that  deceased 
would  take  his  life  or  commit  a  serious  personal  injury 
upon  his  person,  and  under  such  circumstances  as  would 
lead  a  reasonable  man  to  believe  that  in  order  to  save 
his  own  life,  or  to  prevent  a  felony  from  being  com- 
mitted on  his  person,  it  was  absolutely  necessary  to  take 
the  life  of  deceased,  then  you  would  be  authorized  to 
find  defendant  not  guilty. 

"  In  determining  the  question  of  whether  the  defend- 
ant acted  under  the  fears  of  a  reasonable  man,  you  may 
take  into  consideration  any  evidence  submitted  to  you 
in  regard  to  the  character  of  the  deceased  for  turbulence 
and  violence,  and  any  proof  of  threats  made  by  deceased 
against  defendant,  and  all  other  facts  and  circumstances 
surrounding  the  transaction." 

Another  ground  complains  that  the  court  ruled  out 
the  testimony  of  Frank  Malier,  as  follows :  '<  I  live  in 
8th  district  of  Pike.  I  knew  Zack  Trice.  I  had  a  con- 
sultation with  him  the  day  he  was  killed,  down  at  the 
Baptist  church.  He  said  he  was  mad.  I  asked  him 
who  he  was  mad  with  ;  he  said  *  I  am  mad  with  Char- 
ley.' I  asked  him,  what  about ;  he  said,  about  the  land. 
I  told  him  I  thought  that  was  all  settled ;  and  he  said, 
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*  No,  it  is  not  settled,  and  by  God  it  will  not  be  settled 
until  death  settles  it.'  I  told  him  that  was  wrong,  he 
ought  not  to  talk  that  way ;  he  said,  *  You  wait  and  see, 
and  it  will  not  be  long.'  This  was  after  twelve  o'clock ; 
after  the  service  was  closed  on  the  aame  day  he  was 
killed."  This  witness  was  offered  after  several  witnesses 
on  behalf  of  the  defendant  had  testified  about  threats 
deceased  had  made  against  defendant,  and  which  had 
been  communicated  to  defendant  before  the  crime  was 
committed,  and  the  testimony  above  recited  was  all 
heard  by  the  jury.  The  first  question  asked  on  cross- 
examination  was,  "  Were  these  remarks  ever  reported 
to  Charley  before  the  killing?"  And  the  witness 
answered,  "  No,  sir,  I  did  not  see  Charley ;  that  was  the 
day  he  was  killed."  The  solicitor-general  moved  to 
rule  out  this  testimony,  and  the  court  said,  "  Motion 
sustained  for  the  present,  to  await  authorities  before 
final  decision."  Nothing  more  was  said  or  done  about 
excluding  the  evidence,  and  no  instruction  was  given  to 
the  jury  with  reference  to  the  same. 

Another  ground  complains  that  the  court  rejected 
the  following  testimony  of  MoUie  Jenkins :  "  The  day 
before  the  homicide  was  committed,  witness  was  at  the 
house  of  Willis  Brown,  which  house  is  very  near  the 
public  road  from  Barnesville  to  Zebulon,  and  just  across 
the  public  road  from  the  old  Trice  place,  and  just  in 
front  of  which  house  the  homicide  was  committed. 
The  day  before  the  homicide  was  committed,  Charles 
Trice  was  standing  in  front  of  Williamson's  house  talk- 
ing to  the  wife  of  Willis  Brown.  He,  Charles  Trice, 
had  a  gun  with  him.  Charles  Trice  looked  down  the 
road  towards  Potato  creek  and  saw  Zack  Trice  coming 
along  the  road  in  a  buggy,  when  he,  Charles  Trice,  went 
around  behind  Willis  Brown's  house  and  concealed  him- 
self until  after  Zack  Trice  had  passed.  As  Charles 
Trice  went  behind  the  house  he  told   Willis  Brown's 
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wife  that  if  Zack  should  inquire  for  him,  to  say  to  Zack 
Trice  that  the  defendant  had  been  there  but  had  gone 
oft/' 

Other  grounds  assign  error  in  the  following  instruc- 
tions given  by  the  court : 

"  If  the  killing  was  deliberately  done  with  malice 
aforethought,  then  you  would  be  authorized  to  return 
a  verdict  of  guilty. 

"  If  you  find  from  the  evidence  that  Zack  Trice  drew 
his  knife  and  manifested  a  purpose  to  assault,  or  to  in- 
flict upon  Charles  Trice  a  serious  personal  injury,  and 
yet  you  further  believe  that  after  Zack  Trice  saw  that 
Charley  Trice  was  armed  and  ready  to  defend  himself, 
and  he  in  good  faith  abandoned  any  purpose  to  assault 
him  or  to  do  him  any  injury,  and  if  Charles  Trice  shot 
him  and  killed  Him  at  a  time  when  he  was  making  no 
eftbrt  to  do  Charles  Trice  a  personal  injury,  then  you 
would  be  authorized  to  find  that  the  killing,  if  done, 
was  done  with  a  deliberate  intention  with  malice  afore- 
thought, and  to  bring  in  a  verdict  of  guilty. 

"  If,  as  I  have  already  charged  you,  you  believe  from 
the  evidence  that  Charles  Trice  provoked  or  instigated 
or  induced  Zack  Trice  to  alight  from  his  buggy  to 
make  an  effort  to  do  him  an  injury,  and  it  was  done  in 
consequence  of  provocation  offered  by  Charles  Trice, 
then  the  act  or  conduct  of  Zack  Trice  would  not  justify 
defendant  taking  his  life  with  deliberate  purpose  to 
kill. 

"  But  if  the  killing  was  done  under  that  sudden  im- 
pulse of  passion  supposed  to  be  irresistible,  done  with- 
out any  mixture  of  any  deliberation  or  malice  either 
expressed  or  implied,  then  you  would  be  authorized  to 
find  the  defendant  guilty  of  voluntary  manslaughter. 

"  If  you  believe  from  the  evidence  that  there  was  ill 
feeling  between  these  parties,  C.  T.  Trice  and  Z.  T.  Trice, 
and  if  you  believe  that  they  met  and  that  there  was  a 
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sudden  quarrel  grew  up  between  them,  and  that  thej 
drew  their  weapons  and  fought,  and  one  killed  the  other, 
then  such  killing  would  be  voluntary  manslaughter  and 
not  murder. 

"  If  you  believe  from  the  evidence  that  there  was  an 
agreement  between  these  parties,  Charles  Trice  and 
Zack  Trice,  to  fight — a  mutual  agreement  to  fight,  or  it 
you  believe  that  there  was  a  mutual  intent  to  fight 
between  them,  and  upon  a  sudden  quarrel  that  both  of 
them  drew  their  weapons  for  the  purpose  of  engaging 
in  a  mutual  combat,  and  if  you  believe  that  C.  T.  Trice, 
under  the  circumstances,  killed  Z.  T.  Trice,  then  the 
offence  would  be  neither  murder  nor  justifiable  homi- 
cide, but  voluntary  manslaughter. 

"If  they  had  ill  feeling  toward  each  other,  if  they 
met,  and  there  was  a  sudden  cause  of  quarrel  between 
them,  and  they  engaged  in  a  mutual  combat  or  mutual 
fight,  and  both  drew  their  weapons  for  the  purpose  ot 
engaging  in  the  fight  at  the  time,  although  Zack  Trice 
may  have  been  advancing  on  Charles  Trice  with  a 
weapon  at  the  time,  it  would  not  be  justifiable  homicide, 
nor  would  it  be  murder,  but  voluntary  manslaughter." 

There  is  also  a  ground  alleging  error  in  failing  to 
charge  the  law  of  involuntary  manslaughter. 

Hall  &  Hammond,  Stewart  &  Daniel  and  J.  F.  Red- 
ding, for  plaintiff  in  error. 

J.  H.  Turner,  solicitor-general,  by  Harrison  & 
Peeples,  J.  S.  Pope  and  J.  J.  Rogers,  contra. 


Tharpb  t).  The  State. 

An  indictment  charging  the  accased  with  unlawfully  selling  alco- 
holic liquors,  spirituous  liquors,  malt  liquors  and  intoxicating 
bitters,  is  supported  by  evidence  that  he  sold  to  a  woman  two 
drinks  of  liquor  from  a  bottle  which  he  carried  in  a  carpet-bag 
and  that  she  drank  the  liquor  and  it  made  her  drunk,  this  evi- 
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dence  being  sufficient  to  show  that  the  liquor  was  intoxicating, 
and  therefore  within  the  description  of  liquors  covered  by  the  in- 
dictment. Judgment  affirmed. 
August  1, 188i. 

Criminal  law.  Liquor-selling.  Before  Judge  Miller. 
Houston  superior  court.     October  term,  1891. 

Tharpe  was  convicted  in  the  county  court  upon  an 
indictment  charging  him  with  selling  spirituous,  alco- 
holic, and  malt  liquors  and  intoxicating  bitters  in 
Houston  county  on  August  2, 1890.  He  took  the  cause 
by  certiorari  to  the  superior  court,  alleging  that  the  con- 
viction was  erroneous  upon  the  mere  proof  that  he  sold 
liquor  without  more.  The  evidence  was,  that  in 
August,  1890,  in  Houston  county,  in  an  outhouse  there 
was  a  frolic,  and  Betsy  Bell  bought  three  drinks  of 
liquor  from  Sarah  Matthews,  and  afterwards  bought 
two  drinks  from  defendant,  paying  him  ten  cents  for 
the  same.  Defendant  had  the  liquor  in  a  bottle  in  a 
grip-sack.  Defendant  and  Betsey  were  in  a  lighted 
room,  and  defendant  proposed  to  sell  her  some  liquor, 
and  she  followed  him  into  the  adjoining  room  and 
bought  two  drinks  of  liquor  from  him.  The  liquor 
made  her  drunk.  Her  husband  went  to  defendant  that 
night  and  told  him  not  to  sell  his  wife  any  more  liquor, 
and  defendant  said  he  had  not  sold  her  any  and  would 
not  sell  her  any  more.  In  his  statement  the  defendant 
said  that  he  did  not  sell  any  liquor  at  the  time  men- 
tioned, and  never  sold  any  in  Houston  county;  and 
that  he  never  had  any  liquor  there  that  night. 

C.  C.  Duncan,  by  brief,  for  plaintiff  in  error. 
W.  H.  Felton,  Jr.  solicitor-general,  contra. 


BooTT,  administrator,  v.  Causey. 

A  conveyance  of  land  made  in  1840  by  a  father  to  his  married 
daughter  and  her  husband,  in  consideration  of  love  and  flffection 
for  both  of  them  and  a  nominal  money  consideration  of  five  dol- 
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lara,  declaring  no  separate  use  in  the  daughter,  but  witli  habendum 
and  tenendum  to  them»  their  heirs  and  asBigns^  to  their  own  proper 
use,  benefit  and  behoof,  forever  in  fee  simple,  created  no  separate 
estate  in  the  daughter,  and  under  the  rule  then  prevailing  in  this 
State,  the  rights  of  her  husband,  the  son-in-law  of  the  donor, 
attached  upon  her  interest  in  the  property  conveyed,  he  having 
subsequently  asserted  title  to  and  exercised  acts  of  ownership 
over  the  whole,  and  having  survived  his  wife,  who  died  in  April, 
1871,  leaving  him  her  sole  heir  at  law.  The  facts  of  the  case  di^ 
tinguish  it  from  Parrott  v.  Edmaniaonf  64  Gki,  832. 
August  l»  18M.  Judgment  affirmed. 

Deed.  HuBband  and  wife.  Before  Judge  Millbr. 
Houston  superior  court.     October  term,  1891. 

A  Ji,  fa.  in  favor  of  Causey  against  Jack,  administra- 
tor of  W.  B.  Scottj  was  levied  upon  certain  property 
to  an  undivided  half-interest  in  which  Lee  Scott,  ad- 
ministrator of  Diana  E.  Scott,  interposed  a  claim.  Upon 
the  trial  was  introduced  in  evidence  a  deed  from  John 
Jones  to  W.  B.  and  Diana  E.  Scott,  dated  December  24, 
1849,  conveying  the  property  in  consideration  of  love 
and  affection,  to  W.  B.  and  Diana  E.  It  was  agreed 
that  the  land  claimed  was  conveyed  as  stated  in  the 
deed;  that  W.  B.  and  Diana  E.  married  before  the 
making  of  the  deed  and  both  lived  on  the  land  until 
April,  1871,  at  which  time  she  died,  W.  B.  remaining 
in  possession  after  her  death  until  1879,  when  he  died; 
that  all  of  their  children  are  of  age  and  married,  ex- 
cept one  who  is  now  twenty-five  years  old ;  that  the 
land  was  given  in  for  taxes  by  W.  B.  as  his  own  for 
1867-1869  and  1870 ;  and  that  W.  B.  took  a  home- 
stead on  the  lands  and  on  other  land  and  personal  prop- 
erty for  the  benefit  of  his  wife,  Diana  E.,  and  six 
minor  children,  which  was  approved  by  the  ordinary 
January  9,  1869.  The  claim  was  interposed  in  1891. 
After  argument  the  judge  directed  plaintiff's  counsel  to 
take  a  verdict  finding  the  property  subject,  which  was 
done.     The  claimant  excepted. 
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A.  S.  Giles,  for  plaintiff  in  error. 
R.  D.  Smith,  W.  8.  Wallace  and  Gustin,  Guerry  & 
Hall,  contra. 


Bailbt  r.  The  State. 


The  charge  of  the  court  on  the  prisoner's  statement,  reading  it  all 
together,  was  not  erroneous.  Nor  was  any  part  of  the  charge 
complained  of,  treating  it  as  based  on  the  evidence  without  refer- 
ence to  the  matter  set  up  by  the  prisoner's  statement,  incorrect 
And  there  being  no  request  to  charge  touching  the  matter  of  the 
statement,  there  was  no  error  in  denying  a  new  trial. 
August  1, 1002.  Judgm^i  affirmed. 

Criminal  law.  Charge  of  court.  Before  Judge 
Miller.     Bibb  superior  court.     November  term,  1891. 

Conviction  of  assault  and  battery ;  new  trial  denied. 
The  testimony  was  as  follows : 

Jacob  Becker :  Is  a  collector.  Went  to  MoUie  Neal's 
house ;  has  been  there  frequently ;  has  sold  goods  to  all 
the  girls,  and  if  they  did  not  have  the  money,  would  go 
back  after  it.  Sold  Marguerite  $2.60  worth ;  she  told 
me  to  call  next  day ;  did  so,  and  went  into  room  up 
stairs ;  don't  know  whether  that  was  Marguerite's  room. 
She  and  Rosa  and  Anna  and  two  others  (names  not 
known)  were  in  there.  Witness  had  been  there  about  ten 
minutes ;  Marguerite  had  paid  what  she  owed,  and  he 
asked  some  of  the  others  if  they  could  pay  theirs;  they 
said,  not  that  day ;  he  said  he  would  call  again.  Just 
then  the  defendant  came  in  and  asked  Marguerite  who 
that  was ;  she  said,  a  peddler.  To  the  further  question, 
what  is  he  doing  here  ?  she  replied  that  he  came  to 
collect  some  money.  He  said,  «  Have  you  paid  him  ?" 
and  she  answered,  "Yes."  He  said,  "  Why  don't  he  go  ?" 
She  said,  "  I  don't  know."  He  walked  up  to  her  and 
knocked  her  down,  and  then  knocked  Rosa  down  ;  she 
was  standing  in  the  door.     He  then  struck  witness  in 
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the  face,  causing  his  nose  to  swell  and  bleed.  Witness 
ran  out  into  the  hall,  and  there  the  defendant  knocked 
him  down  and  stamped  on  him  with  his  feet.  He  then 
ran  oft,  and  witness  followed  calling  the  police.  De- 
fendant jumped  into  a  buggy,  and  was  pursued  for  some 
distance  by  witness  and  an  officer,  and  arrested.  It  is 
not  true  that  all  the  girls  left  the  room  when  he  came, 
and  that  nobody  staid  there  but  him,  witness  and  Mar- 
guerite ;  they  were  all  there  till  he  struck  witness  and 
ran  him  into  the  hall. 

Rosa  Cameron :  Was  in  Marguerite's  room  when 
defendant  came ;  five  girls  in  there ;  when  he  came  all 
the  girls  left,  as  we  thought  he  came  to  see  Mar- 
guerite. He  did  not  strike  her  nor  push  her  down, 
nor  did  he  strike  me.  Did  not  see  him  strike  peddler 
or  stamp  him.  Shortly  after  leaving  Marguerite's  room 
and  going  to  my  own,  saw  the  peddler  on  his  elbow  in 
the  hall,  and  defendant  standing  over  him.  He  got  up 
and  ran  by  me  into  my  room,  defendant  iffter  him. 
Saw  no  blood  on  him  as  he  passed  me  going  in.  Heard 
screaming  in  there.  He  was  bloody  when  he  came  out. 
I  left  room  as  he  came  in,  as  I  did  not  want  to  see 
fuss. 

According  to  the  defendant's  statement,  Becker  was 
asked  to  go,  he  having  been  there  a  quarter  of  an  hour, 
and  Marguerite  wishing  to  speak  to  defendant  privately ; 
he  refused  to  go,  saying  he  had  as  much  business  there 
as  defendant  had ;  so  defendant  took  him  by  the  arm 
and  led  him  to  the  door,  and  when  they  got  to  the  door 
he  started  to  strike  defendant,  who  thereupon  hit  hira 
only  one  blow  with  his  fist,  and  he  raii  off"  crying  for 
the  police,  etc. 

The  grounds  for  new  trial  are,  that  the  verdict  is 
contrary  to  law  and  evidence,  and  that  the  court  erred 
in  the  following  charges  : 

"  If  you  believe  under  the  evidence  in  the  case  that 
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Bailey,  the  defendant,  entered  that  room  and  found 
this  man  Becker  there  (it  does  not  matter  for  what  pur- 
pose Becker  was  there  in  this  case),  if  he  found  him 
there  and  without  provocation  on  Becker's  part,  either 
by  word  or  act,  he  assaulted  him  as  alleged  in  the  in- 
dictment, you  are  authorized  to  convict  him.  I  charge 
you  further  on  that  branch  of  the  case,  that  if  you  be- 
lieve from  the  evidence  that  Bailey  entered  that  room 
and  for  any  reason  proceeded  forcibly  to  eject  Becker 
from  that  room,  taking  him  by  the  arm  and  leading 
him  out  or  pushing  him  out,  and  Becker  resisted,  he- 
had  a  right  to  resist,  and  if  because  of  that  resistance^ 
Bailey  struck  him,  assaulted  him,  that  would  not  be 
sufficient  provocation  in  the  eye  of  the  law. 

"The  defendant's  statement  .  .  is  not  made^ 
under  oath;  it  is  not  under  the  sanction  of  an  oath, 
and  therefore  is  not  like  the  testimony  of  a  sworn 
witness. 

"  If  you  find,  in  considering  this  case,  there  is  a  con- 
flict in  the  testimony,  reconcile  it  if  you  can  ;  let  all  the 
witnesses  speak  the  truth.  If  you  cannot,  then  you 
must  determine  where  the  credit  shall  be  given,  look- 
ing to  the  number  of  witnesses  on  the  stand,  their  op- 
portunity of  knowing  what  they  testify  about,,  the  con- 
nection of  the  witnesses  with  the  case  or  with  the  trans- 
action, and  any  leaning  the  witness  shows  one  way  or 
the  other ;  all  that  you  ought  to  consider  in  determin- 
ing which  witness  is  entitled  or  best  entitled  to  credit. 

"  The  State  must  satisfy  your  minds  beyond  a  reason- 
able doubt ;  that  should  be  a  doubt  arising  out  of  the 
case  itself,  the  evidence,  the  statement  of  the  defendant, 
a  conflict  in  the  evidence,  some  deficiency  in  the  evi- 
dence, something  of  that  sort  to  create  doubt  in  your 
minds. 

"  If  you  find  the  case  made  out  you  say,  ^  We,  the 
jury,  find  the  defendant  guilty.'     If  you  believe  other- 
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wise,  that  he  is  Dot  guilty,  then  you  use  the  other  form 
which  is,. '  We,  the  jury,  find  the  defendant  not  guilty.'  " 

Hardeman  &  Nottingham,  for  plaintiff  in  error. 
W.  H.  Felton,  Jr.,  solicitor-general,  contra. 


Greenberg  v.  The  Western  Union  Telegraph  Company. 

A  declaration  la  the  city  court  of  Macoa  against  a  telegraph  com- 
pany for  the  statutory  penalty  under  the  act  of  1887,  and  for 
special  damages,  which  alleges  that  the  company  is  a  corporation, 
one  of  whose  offices  is  located  in  the  city  of  Macon,  but  does  not 
allege  that  the  company  has  any  line  of  wires  wholly  or  partially 
in  this  State  or  partially  in  the  State  of  Tennessee,  or  that  it  has 
an  office  or  agent  at  Chattanooga,  Tenn.,  sets  forth  no  cause  of 
action,  either  for  penalty  or  damages,  by  alleging  that  a  certain 
described  telegraphio  dispatch,  addressed  to  the  plaintiff  at  Macon, 
€hi.,  was  sent  to  him  on  a  specified  day  from  Chattanooga,  Tenn., 
by  a  person  named,  and  that  the  defendant  company  failed  to  de- 
liver, and  never  has  delivered  the  dispatch  to  the  plaintiff^  who  is  a 
merchant  tailor  in  said  city  of  Macon.  There  being  no  allegation  to 
whom  the  dispatch  was  delivered  at  Chattanooga,  Tenn.,  for  trans- 
mission, or  by  what  company  or  line  it  was  to  be  transmitted,  or 
that  it  ever  came  into  the  hands  of  the  defendant  company,  or 
that  that  company  had  any  office  or  line  in  Tennessee,  or  that 
anything  was  paid  or  tendered  as  compensation  for  transmi"sion 
or  delivery,  no  breach  of  duty  or  of  contract  on  the  part  of  the  de- 
fendant company  appears ;  and  this  being  so,  the  judgment  of  the 
city  court  in  dismissingthe  action  was  correct,  whether  the  specific 
grounds  on  which  the  court  based  its  judgment  were  sound  or  un- 
sound. The  general  ground  that  the  declaration  set  forth  no 
cause  of  action  was  sustainable.  Judgment  affirmed. 

Augrust  1,  1892. 

Telegraph  company.  Penalty.  Damages.  Before 
Judge  Ross.     City  court  of  Macon.     September  term, 

1892. 

The  exception  in  this  case  is  to  the  sustaining  of  a 
demurrer  ore  tenus  to  the  declaration  brought  by  Green- 
berg against  the  telegraph  company  to  recover  the  stat- 
utory penalty  for  failure  to  deliver  a  telegram,  and  to 
recover  damages  by  reason  of  such  failure.     The  de- 
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marrer  was  upon  the  grounds,  that  the  declaration 
showed  on  its  face  that  it  was  in  conflict  with  the  con- 
stitution of  the  United  States  regulating  commerce  be- 
tween the  States,  as  to  the  penalty  ;  and  that  it  showed 
no  cause  of  action  as  to  the  damages  claimed,  because 
the  damages  were  too  remote  and  contingent,  and  there 
was  no  contract  between  plaintiff  and  defendant  to 
make  it  liable  to  plaintiff. 

The  declaration  alleged  that  the  telegraph  company 
was  indebted  to  Greenberg  $150  ;  that  on  February  13, 
1891,  one  Becker  sent  petitioner  from  Chattanooga, 
Tennessee,  a  telegraphic  dispatch  to  Macon,  Georgia, 
asking  him  if  he  would  meet  Beeker  at  the  Kim- 
ball house  Saturday  or  Sunday,  expenses  paid,  that 
Beeker  wanted  to  see  him  ;  that  petitioner  is  a  merchant 
tailor  in  Macon,  and  Beeker  represented  a  house  with 
which  petitioner  had  large  dealings  in  tailoring  goods  ; 
but  because  of  the  failure  of  defendant  to  deliver  the 
dispatch  with  due  diligence,  petitioner  was  compelled  to 
make  a  trip  from  Macon,  Georgia,  to  Cincinnati,  Ohio, 
to  purchase  his  goods,  and  the  actual  expenses  of  the 
trip,  including  the  value  of  petitioner's and  at- 
tention 10  his  business,  was  $150 ;  that  under  the  statute 
defendant  was  indebted  to  him  $100  as  a  penalty  for 
failure  to  deliver  the  dispatch  as  the  law  requires,  and 
$250  by  reason  of  the  aforesaid  damages  and  the  pen- 
alty prescribed  by  law.  By  amendment  plaintiff  alleged  : 
Defendant  did  not  deliver  the  dispatch  at  all.  If  it  had 
done  so  in  due  time,  petitioner  would  have  complied 
with  the  request  made  in  it  and  would  not  have  been 
compelled  to  go  to  Cincinnati,  but  would  have  met 
Beeker  in  Atlanta,  and  would  have  made  such  arrange- 
meuts  with  him  in  reference  to  the  purchase  of  the 
goods,  "that  compelled  as  he  was  to  go  to  Cincinnati  in 
order  to  purchase  goods,"  and  that  when  he  did  go  to 
Cincinnati  he  did  buy  his  goods  from  Becker's  house. 
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He  had  been  accustomed  to  buy  goods  from  Beeker 
as  a  salesman,  in  Macon  at  petitioner's  store,  from 
samples  which  Beeker  carried,  and  the  telegram  was 
sent  because  he  had  written  the  firm  represented  by 
Beeker,  that  he  thought  that  he,  plaintiif,  would  not  go 
oft*  to  buy  his  goods  this  season,  and  if  the  telegram 
had  been  delivered  he  could  and  would  have  been  able, 
without  expense  to  him,  to  have  purchased  his  goods 
from  Beeker  in  Atlanta,  and  would  not  have  been  com- 
pelled as  he  was  to  go  to  Cincinnati,  at  great  expense 
to  himself,  to  wit,  $150  in  travelling  expenses,  hotel  bill 
and  loss  of  time  from  his  business. 

John  Walter  Robison,  for  plaintiff. 
GusTiN,  GuBRRY  &  Hall,  for  defendant. 
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Jenkins  v.  The  Central  Railroad  and  Banking  Co. 

The  evidence  in  this  case  showing  clearly  that  the  plaintiff  by  the 
exercise  of  ortHnary  care  could  have  avoided  the  consequences  of 
defendant's  negligence,  there  was  no  error  in  granting  a  nonsuit. 
Augupt  1. 1892.  Judgment  affirmed. 

Railroads.  Negligence.  Nonsuit.  Before  Judge  Ross. 
City  court  of  Macon.     December  term,  1891. 

The  plaintift*  sued  the  Central  Railroad  Co.  for  dam- 
ages, and  was  nonsuited.  The  testimony  in  his  behalf 
is  to  the  following  effect :  He  was  a  night  watchman  for 
the  East  Tennessee  Railroad  Co.  at  a  place  near  the 
"  Georgia  Mills "  at  the  old  shops  in  Macon,  between 
Ash  and  Hazel  streets,  and  in  that  vicinity ;  and  had 
been  so  employed  about  seven  months.  It  was  his  duty 
to  watch  the  cars  and  notice  the  seals  on  them.  They 
were  on  the  track  between  the  streets  named,  which 
were  about  400  feet  apart  and  were  public  crossings 
over  the  railroad.  To  the  right  of  this  track  are  two 
tracks  of  the  defendant,  each  of  the  three  tracks  being 
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five,  six  or  seven  feet  apart,  all  on  about  the  same  grade. 
He  was  on  the  center  of  these  three  when  he  was  hurt. 
It  was  on  the  night  of  the  16th  of  May,  1889.  He  was 
sixty-two  years  old.  At  33  minutes  past  eleven  o'clock 
he  looked  at  his  watch  and  crossed  a  ravine  over  which 
the  track  runs,  and  about  two  minutes  afterwards  he  was 
struck  by  the  defendant's  passenger-train  from  Colum- 
bus, which  was  arriving  half  an  hour  later  than  its 
schedule  time.  When  it  struck  him  he  was  standing 
on  the  end  of  a  cross  tie,  about  midway  between  the  two 
streets.  He  stepped  on  the  cross-tie,  turned  and  saw 
there  a  switch-engine ;  and  he  saw  two  signals,  the  first 
of  his  knowing  anything  about  the  train.  He  was  trying 
to  get  off  the  track  when  he  was  struck ;  he  jumped,  but 
was  struck  before  he  hit  the  ground.  He  was  familiar 
with  the  schedules  of  the  passenger-trains.  At  that 
time  only  two  trains  passed  along  there  at  night:  the 
Atlanta  train  at  60  minutes  past  ten  o'clock,  and  the 
Columbus  train  at  8  minutes  past  eleven  o'clock.  The 
Atlanta  train  had  gone  in  on  schedule  time.  The  At- 
lanta trains  went  into  the  depot  on  the  track  where  he 
was  standing;  the  Columbus  trains  went  in  an  the  track 
next  on  the  right.  When  he  got  on  the  track  he  had 
just  come  out  from  between  the  cars,  going  down  taking 
seals,  and  had  started  back  up.  He  was  doing  his  work. 
He  got  on  there  to  cross  the  ravine  or  sewer  (7  or  8  feet 
wide  and  about  8  feet  deep)  which  ran  under  the  tracks. 
He  had  been  accustomed  to  walk  over  the  track  there ; 
everybody  walked  over  it  there ;  there  was  no  other  place 
to  cross,  but  everybody  that  passed  up  and  down  there 
crossed  this  ravine  on  the  track ;  between  60  and  100  and 
200  people  had  crossed  there ;  this  has  been  the  custom 
for  six  years ;  everybody  that  wanted  to  go  along  there 
passed  this  way,  the  people  of  the  neighborhood,  the  shop 
men  and  the  railroad  men.  In  going  his  rounds  and 
watching  the  cars  on  the  East  Tennessee  track  he  had  to 
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go  on  this  track  where  he  was  struck,  because  there  was 
no  place  for  crossing  except  where  he  was.  There  was 
no  place  between  the  tracks  where  he  could  cross.  The 
track  he  crossed  was  an  open  space,  about  five  or  six  feet 
deep  and  five  feet  wide.  He  could  not  cross  it  without 
getting  on  something  to  cross  over.  There  was  no  other 
way  he  could  have  walked  over  that  culvert,  except  on 
cross-ties.  He  did  not  walk  down  between  the  tracks, 
because  it  was  washed  out  there.  He  could  not  have 
walked  over  the  wjishout  as  well  as  heeould  by  walking 
on  the  cross-tres.  They  had  been  digging  there  that 
day,  but  everybody  walked  on  the  cross-ties.  The 
washout  was  not  covered  that  night ;  there  was  no  plank 
across  it;  there  was  not  a  thing  there  for  a  footway  so 
as  to  cross  between  the  two  tracks;  but  a  footway  was  put 
there  two  or  three  days  after  he  was  hurt.  There  was 
a  footway  when  he  was  there;  now  they  have  four 
heavy  planks  covering  the  culvert,  put  there  three  or 
four  days  after  he  was  hurt.  There  was  not  a  plank 
across  the  culvert  between  the  two  tracks  the  night  he 
was  hurt.  He  does  not  know  who  put  them  there.  The 
hands  had  been  digging  out  dirt  right  where  he  was 
standing.  If  he  had  been  on  the  ground  he  could  not 
have  examined  the  cars  as  from  where  he  was  standing, 
because  he  would  have  been  so  low  down  that  he  could 
not  reach  up  to  see  them  and  see  that  the  seals  of 
the  cars  were  broken.  He  was  at  the  best  place  to 
examine  the  cars  and  seals.  He  had  been  there 
100  times,  and  had  examined  the  cars  from  that 
point.  When  he  got  on  the  track  he  did  not  hear 
or  see  any  train,  and  did  not  expect  any ;  he  thought 
the  train  had  gone  in.  He  had  been  on  the  track 
about  a  minute  and  a  half  or  two  minutes.  He 
happened  to  stop,  and  looked  at  the  engine  that  had 
come  in  on  the  East  Tennessee  road, bringing  cars;  and 
he  looked  back  towards  the  switch  and  saw  a  lamp. 
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This  is  the  switch  at  which  passenger-trains  are  turned 
oft'  to  come  into  the  depot.  Two  signals  were  given 
with  the  lamp  up  and  down,  which  mean  to  come 
ahead;  those  signals  indicated  that  the  train  was  coming 
in  on  the  Columbus  track,  not  the  Atlanta  track  on 
which  he  was  standing.  He  knew  what  the  signals 
meant,  for  he  had  set  switches  himself.  The  track  on 
which  he  was  standing  was  a  little  curved.  When  he 
looked  at  the  lamp  he  heard  a  roaring,  and  turned  to 
see  where  it  was;  and  it  was  "near  him  out  a  little  piece." 
As  soon  as  he  saw  it  was  on  the  track  he  was,  he  jumped. 
As  he  jumped  something  struck  him  and  rendered  him 
unconscious.  When  he  regained  consciousness  he  was 
lying  12  or  14  ties  distant  from  where  he  was  standing 
when  struck.  At  the  time  the  train  struck  him  his 
face  was  turned  to  it.  He  saw  the  lamp  of  the  switch- 
man giving  the  signals,  and  turned  back  to  see  if  he 
saw  the  train ;  and  the  pilot  struck  him.  This  train 
was  running  from  fifteen  to  twenty  or  twenty-five  miles 
an  hour ;  no  man  in  his  place  could  tell.  If  it  had  been 
running  five  miles  an  hour  (the  limit  of  speed  allowed 
by  the  city  ordinance),  he  would  have  had  plenty  of  op- 
portunity to  get  off"  the  track.  No  whistle  was  blown  ; 
he  did  not  think  the  bell  was  ringing.  A  man  sitting  in 
the  engine  could  have  seen  him  200  yards.  It  was  a 
moonshiny  night.  The  train  had  four  coaches.  Had 
it  been  going  five  miles  an  hour,  the  engineer  by  apply- 
ing air-brakes  could  easily  have  stopped  it  in  thirty  or 
forty  feet;  if  it  was  going  15  or  20  miles  an  hour, 
he  could  not  well  stop  under  100  feet.  In  fact  it  ran 
125  or  130  feet  after  striking  the  plaintiff*.  It  was  not 
more  than  a  car-length  from  him  when  he  heard  the 
roaring.  As  soon  as  he  saw  it  was  on  the  track  he  was 
on  he  jumped.  He  did  not  get  out  of  the  way  before, 
because  there  was  no  danger  that  he  saw  or  heard  of  or 
knew  of.     From  the  time  he  first  discovered  the  danger 
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until  he  jumped,  he  could  not  have  got  off  the  track  so 
as  to  avoid  injury.  Had  he  been  in  the  middle  of  the 
track  when  he  first  saw  the  train,  it  would  have  run  over 
and  killed  him ;  beiiig  on  the  cross-ties  was  all  that  saved 
him.  It  is  12  to  18  inches  from  the  rail  to  the  end  of 
the  ties ;  and  the  pilot  of  the  engine  extends  about  8 
inches  outside  of  the  rail.  The  East  Tennessee  track 
was  full  of  cars;  the  East  Tennessee  road  has  several 
tracks  there  running  side  by  side ;  all  the  tracks  had 
cars  on  them,  and  he  went  among  them  all.  If  the 
Columbus  train  had  passed  there  while  he  was  between 
the  cars,  he  might  not  have  seen  or  heard  it ;  a  great 
many  trains  passed  that  he  did  not  see ;  it  was  not  com- 
mon for  a  train  to  run  by  without  his  noticing  it, 
whether  the  bell  was  ringing  or  not.  He  had  noticed 
the  jar  of  the  rails  from  a  running  train.  If  he  had 
been  looking  that  way,  he  could  have  seen  the  engine 
200  yards.  He  did  not  hear  the  train  that  struck  him 
make  any  noise.  He  was  looking  at  the  cars  of  the 
East  Tennessee  road  until  the  train  got  right  on  him. 
The  switch  (where  he  saw  the  signals)  was  about  130  or 
140  feet  from  him.  The  switchman  was  changing  it, 
and  had  a  lantern.  People  and  employees  used  the  de- 
fendant's track  for  passing  and  repassing,  because  there 
were  no  cross-ties  on  the  East  Tennessee  track  so  as  to 
make  a  passage-way  from  this  culvert.  It  was  impos- 
sible otherwise  to  go  that  way  and  come  over  the  culvert. 
There  was  no  way  of  going  directly  through  the  East 
Tennessee  yard,  because  of  the  culvert  there.  There 
was  testimony  as  to  the  plaintiflTs  pain  and  suffering 
and  expense  consequent  on  the  injury,  etc. 

Dessau  &  Bartlett,  for  plaintiff. 
R.  F.  Lyon,  for  defendant. 
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1.  Although  witnesses  may  state  they  do  not  know  that  they  are  ac-  loi ^1 

quainted  with  the  general  character  of  the  prosecutor,  yet,  if  they 
state  they  have  been  acquainted  with  him  for  a  long  time,  or  for  a 
given  number  of  years,  and  that  they  have  never  heard  any  one 
speak  ill  of  him,  these'  facts  show  substantially  that  they  did 
know  his  general  character  sufficiently  to  qualify  them  to  swear 
that  they  would  believe  him  on  oath  in  a  court  of  justice. 

2.  Counsel,  in  reply  to  a  criticism  by  opposing  counsel,  has  no  right 
to  state  facts  by  way  of  explanation  of  his  own  conduct  disclosed 
by  the  evidence,  such  explanatory  facts  not  being  any  part  of  the 
evidence,  but  resting  alone  upon  the  bare  statement  which  he 
proposes  to  make. 

3.  The  court  in  charging  the  jury  is  not  bound,  at  the  request  of 
counsel,  to  direct  their  attention  specially  to  a  particular  fact, 
amongst  a  great  number  of  facts  of  which  the  evidence  consists. 

4.  Whether  opprobrious  words  will  justify  a  battery,  is  a  question  of 
fact  for  the  jury,  and  not  one  of  law  to  be  determined  by  the 
court,  the  jury  in  each  case  being  authorized  to  treat  such  words 
as  a  justification,  or  not,  according  to  the  nature  and  extent  of  the 
battery,  and  their  own  opinion  of  the  provocation.  Hence,  it  is 
not  error  for  the  court  to  decline  to  charge  that  "  opprobrious 
words  is  a  justification  for  the  commission  of  an  assault  and  bat- 
tery, provided  the  battery  does  not  go  too  far." 

6.  Where  the  judge  states  in  hi6  charge  to  the  jury-  that  only  one 
justification,  specifying  it,  is  set  up  by  the  defendant,  this  will  be 
taken  as  true  in  the  Supreme  Court  unless  the  contrary  affirma- 
tively appears  by  something  which  the  judge  certifies  to.  For 
counsel  to  state  argumentatively  in  the  motion  for  a  new  trial,  or 
in  the  bill  of  exceptions,  that  it  was  not  true,  will  amount  to  no 
contradiction  of  the  statement  in  the  charge.     Chattahoochee  Brick 

■  Co.  V.  SuUivan,  86  (?a.  50;  Branay  v.  Huf,  62  Oa,  632.  What  is 
sought  to  be  verified  by  the  judge's  certificate  should  be  stated  by 
way  of  narrative,  and  not  of  argument. 

6.  There  was  no  substantial  error  in  the  charge  of  the  court  touching 
the  impeachment  of  witnesses  and  sustaining  them  when  attacked, 
nor  touching  the  right  of  the  jury  to  believe  the  evidence,  nor 
touching  the  justification  of  an  assault  and  battery  by  oppro- 
brious words,  nor  touching  the  subject  of  reasonable  doubt. 

7.  The  evidence  warranted  the  verdict ;  the  penalty  was  not  exces- 
sive, and  there  was  no  error  in  denying  a  new  trial. 

Angust  1, 1898.  Judgment  affirmed. 
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Criminal  law.  Assault  and  battery.  Evidence. 
Witness.  Practice.  Charge  of  court.  Sentence.  Be- 
fore Judge  Ross.  City  court  of  Macon.  September 
term,  1891. 

Conviction  of  assault  and  battery ;  new  trial  denied. 
The  special  grounds  are  as  follows : 

1.  The  testimony  showed  that  the  defendant  is  a 
white  man  and  that  the  prosecutor,  Hester,  the  person 
alleged  to  have  been  assaulted  and  beaten,  is  a  negro. 
There  was  some  eftbrt  to  impeach  the  prosecutor  as  a 
witness ;  and  in  rebuttal  the  State  introduced  Morgan, 
Burr  and  Powers,  each  of  whom  testified  that  they  had 
known  Hester  for  several  years.  Morgan  was  asked, 
"Do  you  know  his  general  character  for  truth  and  ve- 
racity ?"  and  in  reply  he  asked,  "What  do  you  mean  by 
general  character  ?"  This  was  repeated  three  times,  and 
then  the  court  explained  to  the  witness  what  was  meant, 
and  the  witness  replied,  "So  far  as  I  know,  his  char- 
acter is  good  ;  I  have  never  heard  anybody  speak  ill  of 
him ;  I  would  believe  him  on  his  oath."  Burr  made 
the  same  answer,  the  court  at  his  request  having  ex- 
plained the  meaning  of  general  character.  Powers 
stated:  "He  worked  for  me  a  long  time  ;  don't  know 
that  I  know  his  general  character ;  have  never  heard 
any  one  speak  ill  of  him,  and  would  believe  him  on 
oath."  To  this  testimony  the  defendant  objected,  on. 
the  ground  that  the  witnesses  had  not  testified  that  they 
had  any  knowledge  of  Hester's  general  character,  nor 
that  they  had  a^ny  knowledge  at  all  of  his  character. 
The  objection  was  overruled. 

2.  The  main  witness  for  the  defendant  was  one  Kahn, 
who  testified,  on  cross-examination,  that  he  made  an 
aflidavit  in  this  case  for  the  defendant's  counsel  some 
months  ago  when  the  warrant  was  first  sworn  out ;  made 
it  because  the  counsel  asked  him  for  it,  saying  that  he 
might  need  it  sometime  when  witness  was  absent.  During 
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his  concluding  argument  the  solicitor-general  was  dis- 
cussing Kahn's  testimony,  and  said,  "Was  it,  gentlemen 
of  the  jury,  for  the  purpose  of  manacling  this  witness  that 
counsel  took  the  aAdavit?"  The  defendant's  counsel 
objected,  stating  that  such  argument  was  unauthorized 
by  the  evidence,  and  asked  to  be  allowed  to  explain  to 
the  court  and  jury  why  he  had  taken  the  affidavit  re- 
ferred to.  The  court  stated  that  the  defendant's  counsel 
might  interrupt  the  solicitor  and  correct  him  whenever 
the  solicitor  misstated  counsel's  positions  as  to  the  law 
and  the  case,  or  quoted  the  evidence  contrary  to  coun- 
sel's recollection  of  it ;  but  refused  to  allow  the  counsel 
to  make  any  statement  as  to  reasons  for  taking  the  affi- 
davit. The  court  also  said  to  the  jury,  "Defendant  is  rep- 
resented by  able  and  distinguished  counsel,  and  doubt- 
less, gentlemen  of  the  jury,  he  knew  what  he  was 
doing."  The  defendant  says  that  this  was  error,  be- 
cause the  argument  of  the  solicitor  was  unauthorized 
by  the  evidence,  and  tended  to  prejudice  the  jury  against 
the  defendant  and  his  counsel,  and  to  discredit  Kahn, 
who  had  not  been  impeached  ;  and  because  the  counsel 
had  the  right  to  explain  why  he  had  taken  the  affidavit, 
in  order  to  remove  from  the  minds  of  the  jury  any  pre- 
judice which  had  been  lodged  there  by  the  unauthorized 
statement  of  the  solicitor. 

3.  Refusal  to  charge:  "The  jury  may  consider  the 
fact  that  Hester  pushed  Hodgkins  when  he  got  on  the 
car,  if  it  is  a  fact,  in  determining  the  guilt  or  innocence 
of  the  defendant." 

4.  Refusals  to  charge  :  "  I  charge  you  that  oppro- 
brious words  is  a  justification  for  the  commission  of  an 
assault  and  battery,  provided  the  battery  does  not  go 
too  far ;  and  it  is  for  you  to  determine  whether  or  not 
the  battery  went  too  far  out  of  proportion  to  be  justified 
by  the  use  of  opprobrious  words,  if  any  were  used.  In 
determining  this   question  you  are  authorized  to  take 
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into  consideratiou  the  size  and  the  strength  of  the  party 
assaulting  and  the  party  assaulted,  You  may  consider 
their  relative  size  and  strength,  as  I  said,  and  you  may 
take  into  consideration  all  the  other  surrounding  cir- 
cumstances. You  may  consider  their  social  standings, 
and  their  positions  in  life,  in  determining  whether  or 
not  Hodgkins  would  be  justified  in  striking  Hester  for  • 
the  use  of  the  words  he  claims  Hester  used  to  him. 

"  I  charge  you  that  words  may  become  opprobrious 
by  the  manner  and  circumstances  under  which  they  are 
used,  that  is,  words  which  in  their  ordinary  signification 
are  not  opprobrious,  and  would  not  ordinarily  justify 
an  assault  and  battery,  may  by  the  connection  in  which 
they  are  used,  or  by  the  manner  in  which  they  are  used, 
or  by  the  intent  with  which  they  are  used,  or  by  the  cir- 
cunistances  under  which  they  are  used,  become  oppro- 
brious words,  and  would  justify  an  assault  and  battery, 
provided  the  battery  did  not  go  too  far ;  all  of  which  is 
for  you  to  determine. 

"  If  you  believe  from  the  evidence  that  Hester  used 
opprobrious  words  to  Hodgkins  upon  the  occasion  when 
he  is  alleged  in  the  indictment  to  have  been  assaulted 
and  beaten,  then  I  charge  you  that  Hodgkins  was  jus- 
tified in  striking  Hester,  provided  the  battery  did  not 
go  too  far,  and  was  not  excessive  and  out  of  proportion, 
which  is  for  you  to  determine. 

"  Hodgkins  claims  that  he  hit  Hester  with  his  fist  on 
account  of  opprobrious  words  used  to  him,  and  that  he 
happened  to  have  his  umbrella  grasped  in  his  fist  when 
the  blow  was  struck,  and  that  there  was  no  intention  to 
hit  Hester  with  his  umbrella.  If  you  find  this  to  be 
true,  then  I  charge  you  that  you  would  be  authorized, 
in  determining  the  nature  and  extent  of  the  battery,  to 
take  into  consideration  the  fact  that  there  was  no  inten- 
tion upon  the  part  of  Hodgkins  to  use  his  umbrella  in 
the  battery — ^in  inflicting  the  blow." 
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5.  The  court  charged :  *'  If  there  has  been  no  such 
opprobrious  words  or  abusive  language  used,  and  there 
was  a  battery,  it  would  be  your  duty  to  bring  in  a  ver- 
dict of  guilty,  because  that  is  the  only  defence  in  the 
case,  the  only  justification  which  the  defendant  sets  up." 
Assigned  as  error,  because  this  was  not  the  only  defence 
set  up,  but  defendant  claimed  also  that  Hester  had  first 
committed  an  unlawful  assault  and  battery  on  the  de- 
fendant when  he,  Hester,  shoved  and  pushed  him  at  the 
time  of  getting  on  the  car. 

6.  Charges  excepted  to  :  *'  One  of  the  ways  to  impeach 
a  witness  is  by  proof  of  contradictory  statements.  It 
is  the  duty  of  the  jury  to  say  whether  any  such  have 
been  made  or  not ;  it  is  for  you  to  decide  whether  or 
not  any  such  impeachment  has  been  successfully  accom- 
plished. On  the  other  hand,  it  is  the  privilege  of  the 
witness  or  the  party  to  rebut  any  such  impeachment  by 
proof  of  good  character,  general  good  character  for 
truth  and  veracity ;  and  therefore  you  are  to  take  into 
consideration  all  the  testimony  in  the  case  which  has 
any  tendency  or  is  intended  at  all  to  accomplish  the  im- 
peachment of  the  witness ;  and  taking  into  considera- 
tion the  testimony  about  conflicting  statements,  decide 
whether  or  not  there  has  been  any  such  conflicting  state- 
ments, and  then  taking  the  testimony,  take  into  con- 
sideration to  what  extent  the  impeachment  goes  ;  then 
consider  the  testimony,  if  any  has  been  offered,  going 
to  show  the  good  character  of  any  witness,  and  decide 
for  yourselves  how  far  such  proof  of  good  character  re- 
instates, so  to  speak,  the  testimony  of  the  witness,  and 
from  a  consideration  of  all  these  things,  the  proof  tending 
to  impeach  and  the  circumstances,  you  must  determine 
to  what  extent  and  how  successfully  any  witness  or 
witnesses  may  have  been  impeached,  and  after  you  have 
so  determined,  it  is  still  your  province  to  believe  or  dis- 
believe the  witness's  testimony,  or  to  what  extent  you 


Digitized  by  VjOOQlC 


766  HoDGKiNs  V.  The  State.  [89  Ga. 

will  believe  it  or  disbelieve  it.  All  the  testimony,  in  other 
words,  is  submitted  to  you  in  order  to  enable  you  as 
candid,  intellififent  and  conscientious  jurors,  to  arrive  at 
what  is  the  truth  in  the  case."  The  specifications  of 
error  are,  that  the  jury  were  thus  authorized  to  consider 
the  sustaining  evidence  of  general  good  character,  not 
only  with  regard  to  the  impeachment  of  Hester  by  proof 
of  contradictory  statements,  but  also  as  to  his  impeach- 
ment by  disproving  facts  testified  to  by  him;  that  the 
instruction  is  vague,  misleading,  confusing,  and  not  a 
full  and  fair  presentation  of  the  law;  and  that  it  author- 
izes the  jury  to  believe  or  disbelieve  the  testimony  of 
the  impeached  witness  without  regard  to  the  impeach- 
ment. 

"  The  striking  of  one  person  by  another  with  his  fists 
unlawfully  and  without  justification,  is  an  assault  and 
battery  under  the  law.  I  cannot  conceive  of  how  it 
could  be  put  to  you  more  clearly  than  that  one  illustra- 
tion; so  that  when  you  go  to  your  room,  the  first  thing 
you  milst  decide  under  the  testimony  is,  whether  or  not 
it  has  been  proven  to  you  that  the  party  named  in  the 
indictment  has  been  struck,  as  charged,  by  that  party, 
by  the  defendant  in  this  case.  If  under  the  testimony 
you  decide  that  there  has  been  no  such  battery,  as  a 
matter  of  course  you  would  bring  in  a  verdict  of  not 
guilty.  If  you  decide  there  has  been  such  a  battery, 
the  next  question  that  you  decide  is  whether  it  was  an 
unlawful  battery.  It  was  an  unlawful  battery  unless  it. 
is  justified  in  some  one  of  the  ways  laid  down  in  the 
law."  Error,  because  it  withdrew  from  the  jury  any 
assault  and  battery  save  such  as  was  charged  by  Hester, 
and  prohibited  them  from  considering  whether  or  not  the 
blow  had  been  struck,  as  the  defendant  claimed,  with 
his  fist  in  which  the  umbrella  happened  to  be  clasped, 
instead  of  being  an  intentional  stab  with  the  ferrule  of 
the  umbrella,  as  claimed  by  Hester. 
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"  I  think  you  cannot  fail  to  understand  your  duties  in 
the  case ;  I  think  you  cannot  fail  how  to  understand 
that  you  are  to  decide  what  are  opprobrious  words,  and 
then  you  decide  how  grossly  insulting  or  how  oppro- 
brious the  words  were,  and  whether  or  not  those  words 
were  a  justification  under  the  law  for  the  battery,  taking 
into  consideration  the  nature  and  extent  of  the  battery, 
because  the  law  won't  allow  a  battery  to  be  justified  on 
account  of  opprobrious  words  and  abusive  language,  if 
the  battery  itself  was  disproportionate  or  out  of  propor- 
tion to  the  insulting  nature  of  the  opprobrious  words." 
Error,  because  it  was  calculated  to  mislead  the  jury,  and 
because  it  instructed  them,  in  effect,  that  the  words  must 
be  grossly  insulting  in  order  to  justify  an  assault  and 
battery. 

"Another  safeguard  thrown  around  the  defendant  is, 
that  the  truth  must  satisfy  you  of  his  guilt  beyond  a  rea- 
sonable doubt.  If,  after  a  consideration  of  all  the  testi- 
mony in  the  case,  you  should  have  a  reasonable  doubt  in 
your  mind  as  to  the  guilt  or  innocence  of  the  defendant,  it 
would  be  your  duty  to  give  the  defendant  the  benefit  of 
that  doubt  and  acquit  him ;  if  after  an  investigation  of 
the  testimony  you  do  not  have  in  your  mind  any  such 
reasonable  doubt,  it  would  be  equally  your  duty  to  con- 
vict him.  That  doubt  must  be  one  that  arises  in  the 
mind  of  conscientious  jurors  seeking  after  the  truth, 
and  must  arise  from  the  consideration  of  the  testimony 
in  the  case,  or  from  an  absence  of  the  testimony ;  it 
must  not  be  a  fanciful  doubt,  not  one  that  may  be  con- 
jured up  by  an  overweening  desire  to  acquit;  and  on 
the  other  hand,  it  must  not  boi  excluded  from  the  mind 
by  an  overweening  desire  to  convict.  It  must  be  a  doubt 
of  reasonable  men,  of  a  reasonable  juror  when  he  is  im- 
partially considering  the-  testimony  in  the  case  in  an 
honest  effort  to  arrive  at  the  truth."  Error,  because  it 
withdrew  from  the  jury  the  defendant's  statement  as  go- 
ing to  raise  a  reasonable  doubt. 
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7.  The  motion  contained  the  grounds  that  the  verdict 
was  contrary  to  law  and  evidence.  The  defendant  ex- 
cepted also  to  the  sentence  imposed,  which  was,  four 
months  imprisonment  in  the  common  jail  which  might 
be  relieved  by  the  payment  of  a  fine  of  $200  and  costs. 

Harris  &  Harris,  for  plaintift*  in  error. 
W.  H.  Fblton,  Jr.,  solicitor-general,  contra. 


Clarke  v.  The  State. 

1.  Counsel  has  no  right  to  infer  that  time  for  argument  is  granted 
beyond  that  fixed  by  the  rule  of  court,  from  the  silence  of  the 
judgd  when  asked  informally,  **  How  much  time  are  you  going  to 
give  us?" 

2.  It  is  not  an  assault  and  battery  for  one  who  is  in  charge  of  premises 
in  the  absence  of  the  owner  to  put  his  hands  on  a  drunken  man 
to  remove  him  forcibly  and  against  his  will  from  one  of  the  rooms 
in  which  the  owner  shortly  before  leaving  the  premises  had  placed 
him  to  keep  him  out  of  the  way  of  the  police,  the  person  attempt- 
ing such  removal  having  no  knowledge  or  information  of  this  act 
on  the  part  of  the  owner,  and  the  drunken  man  not  giving  any 
notice  of  it,  nor  making  any  claim  of  privilege  on  the  ground  of 
the  owner's  consent. 

3.  Assignments  of  error  on  the  admission  of  evidence,  without  any 
ground  of  objection  being  stated,  are  not  matters  for  adjudication 
by  the  Supreme  Court.  Judgment  revenedL 

August  1,1892. 

Criminal  law.  Assault  and  battery.  Argument 
Practice.  Before  Judge  Ross.  City  court  of  Macon. 
December  term,  1891. 

Clarke  was  convicted  of  assault  and  battery.  His 
motion  for  a  new  trial  was  overruled.  The  motion 
contains  the   following  grounds  : 

1.  The  verdict  was  caused  by  deprivation  of  a  full 
and  fair  trial.  The  evidence  was  extensive ;  and  the 
legal  questions  argued,  and  the  authorities  cited  for 
the  State  and  tendered  to  counsel  for  the  defendant 
pending  the  argument,  required  considerable  time  to  be 
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read  and  commented  on  by  him.  After  the  evidence 
had  closed,  the  solicitor-general  failing  promptly  to  be- 
gin his  argument,  the  court  directed  him  to  proceed, 
announcing  that  his  time  was  being  computed  against 
him.  He  began  the  argument,  and  Mr.  Preston,  of 
counsel  for  the  defendant,  privately  and  informally 
asked  the  court,  "How  much  time  are  you  going  to  give 
us  ?"  The  court,  without  intentional  discourtesy,  failed 
to  reply,  and  Mr.  Preston  assumed  and  believed  that 
the  court  would  allow  such  time  as  was  deemed  neces- 
sary to  argue  the  case,  and  therefore  made  no  division 
of  the  time  with  his  associate  counsel,  Mr.  Polhill,  who- 
argued  the  case  about  twenty-five  minutes.  Pending; 
this  argument  the  solicitor-general  presented  three  de- 
cisions of  the  Supreme  Court  to  Mr.  Preston,  wba  in» 
his  argument  consumed  not  less  than  twenty-five-  mm- 
utes  in  reading  and  commenting  upon  these  decisions, 
thus  leaving  him  only  a  few  minutes  to  argue  the  case. 
While  so  arguing  the  court  informed  him  that  he  had 
only  five  minutes;  whereupon  he  expressed  surprise, 
and  stated  what  had  occurred,  that  he  was  misled  by 
the  court,  that  he  could  not  do  justice  to  his  client 
without  more  time,  and  that  he  had  scarcely  entered 
upon  the  argument  of  the  case.  The  court  called  atten- 
tion to  the  rule  of  court,  and  allowed  no  credit  for  the 
twenty-five  minutes  consumed  in  reading  and  comment- 
ing on  the  Supreme  Court  decisions.  ISb  request  was 
made  before  argument  was  begun,  by  either  one  of 
counsel  for  the  defendant,  for  longer  time  than  that 
fixed  by  rules  of  court. 

2.  There  was  testimony  that  Crofle>  the  person  struck 
by  the  defendant,  was  sitting  in  an  alley  near  the  shop 
of  Ammons,  where  the  defendant  worked,  and  he  ap- 
peared to  Ammons  to  be  driwik.  To  keep  the  police 
from  getting  him  Ammons  asked*  him  to  go  into  the 
shop,  took  him  to  the  rear  side  dooR  and  into  a  room 

V  89-49 
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where  he  kept  carriages,  etc.,  placed  hira  on  an  old 
cushion,  and  then  left  the  shop  without  telling  the  de- 
fendant about  this,  and  defendant  did  not  know  that 
Amnions  had  placed  hira  there.  Defendant  took  hold 
of  him,  pulled  him  up  and  told  him  to  go  out.  He 
walked  off  a  few  feet,  turned  and  spoke  insolently  to 
defendant,  who  thereupon  struck  him  with  a  piece  of 
scantling. 

The  court  charged  the  jury,  "  that  if  Ammons  placed 
Cross  in  the  shop  he  had  as  much  right  to  be  there  as 
defendant,  and  that  if  the  defendant  put  his  hands  on 
him  to  remove  him  forcibly  and  against  his  will,  that 
would  be  assault  and  battery."  The  court  also  charged 
that  Cross  had  no  right  to  remain  in  the  shop  longer 
than  he  properly  deported  himself,  and  that  if  he  be- 
came boisterous  or  disorderly,  the  defendant,  if  left  in 
charge  of  the  shop  by  the  proprietor,  in  the  absence 
of  the  proprietor  had  the  right  to  use  such  force  as  was 
necessary  to  eject  Cross.  The  defendant  contended 
that  the  portion  of  the  charge  quoted  was  error,  be- 
cause it  was  not  warranted  by  the  evidence,  and  because 
it  directed  the  attention  of  the  jury  to  the  technical 
offence  of  placing  hands  upon  Cross,  the  effect  of  which 
was  to  direct  the  jury  to  find  that,  however  good  might 
be  the  defence  to  the  main  rencounter  and  however  suc- 
cessf'jUy  the  State's  witness  Fambro  might  have  been 
impeached,  the  defendant,  having  admitted  that  he  did 
place  hands  upon  Cross,  could  still  be  found  guilty  tech- 
nically of  assault  and  battery;  whereas  the  gravamen 
of  the  offence  was  the  striking  of  Cross  with  a  piece 
of  timber,  and  to  this  the  evidence  of  the  defendant 
was  directed,  no  complaint  being  made  of  the  placing 
of  hands  upon  Cross. 

3.  The  only  witness  for  the  State  who  testified  to 
having  seen  the  assault  and  battery,  was  Preach  Fam- 
bro, colored.     The  defendant  introduced  testimony  to 
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impeach  him,  and  in  rebuttal  the  State,  for  tk^  purpose 
of  supporting  his  credibility,  was  allowed  to  prove  by 
two  witnesses,  over  defendant's  objection,  that  ten  or 
fifteen  minutes  after  the  difficulty  Fambro  made  to  them 
a  statement  similar  to  that  to  which  he  testified.  The 
ground  of  objection  is  not  stated. 

Preston,  Giles  &  Polhill,  for  plaintiff*  in  error. 
W.  H.  Felton,  Jr.,  solicitor-general,  contra. 


Exchange  Bank  of  Macon  r.  Freeman  &  Jones. 

A  garnishee  in  attachment  has  no  right  to  move  for  a  new  trial  on 
alleged  errors  committed  by  the  court  in  trying  the  attachment 
case  as  between  the  plaintiff  and  the  defendant  therein.  The 
garnishee  has  no  concern  with  the  merits  of  the  controversy  be- 
tween these  parties  any  further  than  to  see  that,  before  judgment 
goes  against  himself  on  the  garnishment,  there  is  a  judgment 
against  the  defendant  in  attachment  which  is  so  far  free  from  in- 
validity as  not  to  be  void.  He  will  be  protected  by  a  judgment 
against  the  defendant  in  attachment  whicli  is  merely  erroneous, 
equally  as  by  a  judgment  free  from  error.         Judgment  affirmed. 

Augui>t  1,  1892. 

Garnishment.  Practice.  Judgment.  Before  Judge 
Miller.     Bibb  superior  court.     November  term,  1891. 

On  March  26,  1891,  Freeman  &  Jones  caused  attach- 
ment to  issue  against  S.  H.  Bell,  a  non-resident,  and 
caused  a  summons  of  garnishment  to  be  served  upon 
the  Exchange  Bank  of  Macon,  The  bank  answered 
that  on  April  1,  1891,  it  had  in  its  possession  $587.51 
belonging  to  the  defendant,  and  that  it  had  since  paid 
out  that  amount  to  the  defendant's  order.  The  declara- 
tion of  the  plaintiffs  alleged  that  Bell  was  indebted  to 
them  $587.50  besides  interest,  for  that  during  the 
months  of  February  and  March,  1891,  they  placed  in 
his  hands  $787.51  for  the  purpose  of  handling  grain 
futures  for  them,  which  money  was  placed  by  them  in 
the  Exchange  Bank  of  Macon  to  the  credit  of  Bell ; 
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that  the  books  of  the  bank  show  that  Bell  has  in  hand 
J587.50  belonging  to  plaintiffs,  and  that  they  demanded 
payment  from  Bell  and  the  bank,  which  was  refused. 
They  prayed  for  judgment  against  Bell  as  principal,  and 
the  bank  as  garnishee. 

On  the  call  of  the  case  counsel  for  Bell  struck  their 
names,  and  the  case  was  defended  by  the  garnishee. 
The  jury  found  for  the  plaintiffs  f687.61.  The  gar- 
nishee moved  for  a  new  trial ;  the  motion  was  over- 
ruled, and  exception  was  taken. 

A.  0.  Bacon  and  Steed  &  Wimbbrly,  for  plaintiff  in 
error. 

M.  R.  Freeman,  by  brief,  contra. 


Bell  &  Son  v.  Burke. 

On  the  facts  in  the  record,  the  court  committed  no  error  in  overrul- 
ing the  ccrtioraru  Judgment  affirmed, 

AogUBtl,  1892. 

Lien.  Practice.  Before  Judge  Miller.  Bibb  su- 
perior court.     November  term,  1891. 

Certiorari  was  taken  by  Bell  &  Son  to  rulings  adverse 
to  them  in  the  city  court.  On  the  hearing  in  the  su- 
perior court  the  certiorari  was  dismissed,  to  which  excep- 
tion is  taken.     The  facts  are  as  follows : 

Bone  &  Chappell  were  lessees  of  property  in  Bibb 
county  belonging  to  D.  F.  Gunn  of  Houston  county. 
He  authorized  them  to  have  certain  improvements  built 
thereon,  and  to  pay  for  the  same  from  the  rent  due  for 
the  premises.  They  contracted  with  McDaniel  to  do 
the  work,  and  he  bought  from  Bell  &  Son  the  material 
used  in  June,  July  and  August,  1889.  They  fully  com- 
plied with  their  contract  in  furnishing  the  material.  On 
September  17,  1889,  as  material  men  they  filed  and  had 
recorded  their  claim  of  lien  on  the  premises  for  $159.80 
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balance  due  them  by  McDaiiiel,  and  served  a  copy 
thereof  on  Bone  &  Chappell  who  owed  McDaniel  $190.87, 
and  who  about  three  houre  previously  had  been  nerved 
with  a  summons  of  garnishment  in  the  suit  of  Burke  v. 
McDaniel,  in  the  city  court.  The  affidavit  for  garnish- 
ment was  made  before  M.  R.  Freeman,  N.  P.  and  ex 
officio  J.  P.,  who  also  approved  the  bond.  He  appeared 
as  attorney  at  law  and  of  record  in  tne  suit  in  which  the 
garnishment  was  issued.  It  does  not  appear  by  whom 
the  summons  of  garnishment  was  issued.  On  Novem- 
ber 12,  1889,  Bell  &  Son,  after  demand  on  McDaniel  for 
payment,  and  refusal  to  pay,  filed  their  suit  in  the  city 
court  against  McDaniel  and  Gunn,  praying  for  judg- 
ment against  them,  and  for  establishment  of  the  lien  on 
the  improved  premises.  They  alleged  that  the  lumber 
for  which  McDaniel  owed  them  was  used  by  him  in  im- 
proving the  premises,  the  same  being  the  property  of 
Gunn  and  occupied  by  Bone  &  Chappell,  who  were  the 
agents  of  Gunn  for  the  purpose  of  paying  McDaniel  for 
the  improvements  made ;  and  that  before  settling  in  full 
with  him.  Bone  &  Chappell  and  through  them  Gunn  had 
written  notice  of  the  filing  of  the  claim  of  lien,  as  pro- 
vided in  the  code,  §1979.  On  November  16,  1889,  the 
deputy-sheriff  left  a  (?opy  of  this  petition  with  process 
to  Chappell  of  the  firm  of  Bone  &  Chappell,  according 
to  his  entry  of  service.  On  December  2,  1889,  Bone  & 
Chappell  filed  their  answer  to  the  garnishment  of  Burke, 
admitting  their  indebtedness  to  McDaniel  of  $190.78, 
but  alleging  that  it  was  due  him  by  them  as  agents  of 
Gunn,  that  as  such  agents  they  were  served  in  the  suit  of 
Bell  &  Son,  and  that  the  $159.80  therein  claimed  should 
be  allowed  them,  there  being  no  defence  to  said  suit  and 
the  same  being  a  lien  of  superior  dignity  to  the  garnish- 
ment. On  March  3,  1890,  in  the  suit  of  Burke  v.  Mc- 
Daniel, judgment  was  rendered  for  the  plaintiff  for  $238, 
with  interest  and  costs,  and  execution  was  issued  on 
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June  2.  On  May  30,  1890,  Burke  filed  an  affidavit  in 
the  case  of  Bell  &  Son  v.  McDaniel  et  al.y  alleging  that 
he  was  a  judgment  creditor  of  McDaniel,  and  contesting 
the  existence  of  the  lien  of  Bell  &  Son,  on  the  ground, 
among  others,  that  the  notice  required  by  law  had  not 
been  served  upon  the  owner  of  the  premises.  On  June 
2,  1890,  he  filed  a  traverse  of  the  answer  of  the  gar- 
nishees in  so  far  as  it  attempted  to  set  up  the  lien  of 
Bell  &  Son  or  any  notice  of  it,  and  alleging  that  in 
consequence  of  the  failure  of  Bell  &  Son  to  serve  the 
notice  required  by  law,  no  lien  or  notice  of  lien  existed. 
Two  days  afterwards  he  filed  an  additional  traverse, 
denying  the  agency  of  Bone  &  Chappell  for  Gunn,  or 
the  existence  of  the  lien,  or  the  service  of  legal  notice. 
On  the  same  day  (June  4,  1890)  by  consent  of  all  parties 
in  both  the  cases,  the  court^ordered  that  Bone  &  Chap- 
pell pay  into  court  $190.87,  less  $10  as  their  attorney's 
fees,  "and  be  discharged,  as  well  as  their  alleged  prin- 
cipal, D.  F.  Gunn,  from  all  further  liability  to  either  of 
the  parties  in  the  above  stated  two  cases."  It  was  fur- 
ther ordered  that  Burke,  Bell  &  Son  and  McDaniel  "con- 
test with  each  other  for  said  money  as  a  fund  in  court 
to  be  distributed  according  to  the  respective  rights,  liens 
and  claims  asserted  by  them  thereto,  and  according  to 
their  pleadings  in  said  cases,  and  such  other  pleadings 
as  the  court  under  rules  of  law  may  allow ;  each  party 
reserving  nevertheless  all  rights  of  exception  to  which 
he  may  be  respectively  entitled,  neither  contestant  waiv- 
ing any  of  his  rights  as  against  any  other  contestant." 
It  was  further  consented  that  the  judge  should  pass  on 
all  questions  of  fact  as  well  as  of  law,  without  a  jury. 
This  order  was  signed  by  the  attorneys  for  Bone  &  Chap- 
pell, by  M.  R.  Freeman,  attorney  for  Burke,  and  by 
Jones  &  Dasher,  attorneys  for  Bell  &  Son  and  McDaniel ; 
and  Bone  &  Chappell  paid  in  the  money.  On  June  12, 
1890,  Burke  filed  a  petition  asking  that  the  fund  in 
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court  be  paid  to  him  on  his  judgment.  On  June  27, 
1890,  it  was  ordered  that  tfie  fund  be  paid  over  to  Bell 
&  Son,  which  judgment  was  set  aside  on  certiorari  sued 
out  by  Burke,  and  the  case  remanded.  As  far  as  shown 
by  the  records  of  the  city  court,  no  verdict  or  judgment 
had  theretofore  been  rendered  in  favor  of  Bell  &  Son 
against  McDaniel,  nor  for  or  against  the  lien  claimed. 

On  March  27,  1891,  the  case  came  on  again  to  be 
heard  in  the  city  court,  and  the  above  stated  facts  ap- 
peared. It  also  appeared  that  on  February  10,  1891, 
after  the  remanding  of  the  case,  counsel  for  Bell  &  Son 
caused  a  second  original  to  issue  in  their  case  against 
McDaniel  et  al.,  for  T>.  F.  Qunn,  of  Houston  county, 
and  that  without  any  order  to  perfect  service,  said  second 
original  was  served  on  Gunn  on  February  16,  1891,  by 
the  deputy-sheriff 'of  Houston  county.  It  was  also  in 
testimony  that  on  January  20,  1891,  the  counsel  for 
Bell  &  Son  sent  through  the  mail  a  registered  letter  to 
Qunn,  containing  a  notification  of  the  lien  claimed  by 
Bell  &  Son,  and  a  request  not  to  pay  or  allow  to  be  paid 
to  McDaniel  any  sum  in  excess  of  $159.80.  The  coun- 
sel testified  that  in  due  time  he  received  a  registry  re- 
ceipt for  this  letter  through  the  post-ofiBice ;  and  he 
offered  in  evidence  a  letter  purporting  to  have  come 
from  Qunn,  acknowledging  receipt  of  the  notice  sent  to 
him.  This  letter  was  rejected  on  the  objection  of  Burke, 
because  there  was  no  proof  that  it  was  written  or  signed 
by  Gunn. 

Burke  demurred  to  the  declaration  of  Bell  &  Son,  and 
moved  to  dismiss  it  because  it  did  not  appear  that  Gunn 
had  ever  been  properly  served,  and  because  there  was  no 
allegation  that  Gunn  had  been  served  with  the  notice 
required  by  law.  Bell  &  Son  objected  to  Burke  being 
allowed  to  demur  or  otherwise  object  to  the  establish- 
ment of  their  lien  against  Qunn,  or  to  the  evidence 
offered  in  their  behalf;  but   this  objection  was  over- 
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ruled.  Whereupon  they  aineuded  their  declaration  by 
alleging  that  they  had  served  Qunn  with  written  notice 
as  required  by  law,  before  he  had  settled  with  or  paid 
McDauiel.  This  amendment  was  allowed,  and  the  de- 
murrer and  motion  to  dismiss  were  overruled.  Bell  & 
Son  objected  to  the  admission  in  evidence  of  the  gar- 
nishment papers  or  the  answer  thereto,  on  the  ground 
that  the  garnishment,  having  been  issued  on  an  affidavit 
and  bond  attested  and  approved  by  the  attorney  for 
Burke,  was  void.  This  objection  was  overruled.  The 
court  rendered  judgment  in  favor  of  Bell  &  Son  against 
McDaniel,  but  found  against  the  lien  claimed;  and 
thereupon  awarded  the  fund  in  court  to  Burke's  judg- 
ment as  being  the  older  of  two  liens  of  equal  dignity. 

The  errors  assigned  in  the  petition  for  certiorari  are : 
"  in  permitting  Gunn  and  Bone  &  Chappell,  who  had 
been  discharged  "  by  the  consent  order  before  set  out, 
"and  who  had  neither  appealed  nor  certioraried  from  the 
first  judgment,"  to  demur  to  the  declaration  of  Bell  & 
Son,  and  to  object  to  their  evidence ;  in  holding  that  a 
necessary  allegation  in  the  declaration  was  that  notice 
had  been  given  to  the  owner;  in  admitting  in  evidence 
Burke's  garnishment  and  the  answer  thereto,  and  the 
traverse  of  the  answer ;  in  deciding  that  the  lien  of 
Bell  &  Son  should  not  be  set  up  and  established ;  and  in 
awarding  the  fund  to  Burke  instead  of  to  Bell  &  Son. 

Jones  &  Dasher,  by  brief,  for  plaintiffs  in  error. 
M.  R.  Freeman,  by  brief,  contra. 


Brunner  et  al.  v.  Royal. 

The  evidence  being  conflicting,  there  was  no  abuse  of  discretion  in 
granting  a  temporary  injunction.  Judgment  affirmed, 

August  1, 1892. 

Injunction.     Sheriff^s   sale.     Before  Judge   Miller. 
Bibb  county.     At  chambers.  May  2,  1892. 
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An  injunction  was  granted  on  the  petition  of  W.  W. 
Royal,  restraining  the  defendant  from  interfering  with 
Royal's  possession  of  a  house  and  lot  where  he  resides, 
which  was  sold  by  the  sheriff  on  April  5, 1892,  and  pur- 
chased by  the  defendant  Brunner,  upon  condition  that 
Royal  within  *five  days  should  pay  into  court  $185  and 
interest  from  date  of  sale,  to  be  held  subject  to  the 
further  order  of  the  court.  The  sale  was  under  an  exe- 
cution issued  from  a  justice's  court  in  the  suit  of 
Boifeuillet  &  McCaw  v.  W.  W,  Royal,  surviving  partner 
of  W.  W.  Royal  &  Co.,  dated  May  4,  1889,  for  $65.40 
principal,  $6.55  interest  to  April  27, 1889,  and  future  in- 
terest from  that  date,  with  costs.  It  contained  an  entry 
by  Burroughs,  constable,  that  after  due  search  he  was  un- 
able "to  find  any  personal  property  of  defendant  which 
to  pay  this  execution,"  dated  March  7,  1892 ;  also  an 
entry  of  the  same  date,  signed  by  the  same  constable, 
of  levy  on  the  property  of  W.  W.  Royal,  and  reciting, 
"  Written  notice  given  said  W.  W.  Royal  as  required  by 
law."  Then  followed  the  sheriff's  entry  of  sale  to 
Brunner  for  $185,  and  of  application  of  proceeds,  dated 
April  7,  1892.  The  sheriff's  deed  to  Brunner  is  dated 
April  5.  The  petition  of  Royal  attacks  the  levy  and 
sale  as  illegal  and  void,  because  he  had  no  notice  or 
knowledge  of  levy  until  after  the  sale.  ■  This  allegation 
as  to  want  of  notice  is  supported  by  the  testimony  in 
his  behalf,  which  is  directly  to  the  contrary  of  that  of 
the  constable,  who  swears  that  he  told  Royal  he  would 
have  to  levy  on  the  land  in  question,  "then  wrote  out 
a  memorandum  of  the  levy  on  the  lot  and  read  it  to 
him,"  and  then  returned  to  town  and  made  the  entries 
on  the  execution.  Brunner  swears  that  Royal  told 
him  a  few  days  after  the  sale  that  he  (Royal)  had  been 
notified  of  the  levy  at  the  time  it  was  made,  by  the  con- 
stable who  came  out  to  see  him  to  make  the  levy.  This 
also  is  contradicted  by  Royal's  affidavit.     The  petition 


Digitized  by  VjOOQ IC 


778  Brunnbr  v.  Royal.  [89  Ga. 

alleges  also  that  the  sale  was  procured  for  the  purpose 
of  obtaining  the  property  for  a  small  price ;  apd  this  is 
denied  in  the  answer.  It  further  appears  that  the  Bibb 
Loan  &  Building  Association  held  a  deed  from  Royal  to 
the  property  to  secure  a  loan,  and  that  Royal  held  its 
bond  to  reconvey  the  title  on  payment  of  the  loan,  the 
amount  due  on  April  6th  being  $463.  The  loan  was 
$800 ;  it  was  made  on  September  22,  1886,  and  was  re- 
payable in  monthly  instalments  of  $8.  At  the  sheriff's 
sale  the  attorneys  for  the  association  gave  notice  of  its 
claim.  After  the  sale  Brunner  paid  to  it  the  $463,  re- 
ceipt of  which  was  acknowledged  on  the  deed  held  by 
it,  and  the  same  was  cancelled  April  16,  1892.  Brunner 
sets  up  that  while  his  bid  was  made  with  knowledge 
that  the  property  was  subject  first  to  the  loan,  he  acted 
innocently  and  in  good  faith,  believing  the  sale  to  be 
legal  and  valid,  and  being  informed  that  a  legal  levy 
had  been  made  with  due  and  legal  notice  to  Royal ;  and 
that  it  was  his  right,  as  the  purchaser  of  the  plaintiff's 
equity  of  redemption,  to  pay  the  loan  and  receive  can- 
celled the  deed  which  it  held.  There  is  testimony  of 
Royal  and  his  son  that  about  April  15th,  the  son  in- 
quired of  Brunner  what  amount  would  be  required  to 
settle  with  him,  and  he  replied  that  it  would  be  about 
$200,  and  requested  the  son  to  bring  his  father,  and 
they  would  talk  about  it;  that  they  went  together  to 
see  Brunner,  and  Royal  told  Brunner  that  he  did  not 
want  Brunner  to  lose  anything  by  it,  and  that  he  was 
willing  to  pay  him  what  he  had  paid  out,  and  wanted 
to  know  what  could  be  done ;  that  Brunner  replied  he 
did  not  want  to  deprive  him  of  his  home,  that  he  would 
go  down  town  and  see  about  it,  that  he  had  to  meet  the 
directors  (of  whom  he  was  one)  of  the  Merchants  & 
Mechanics  Building  &  Loan  Association,  and  if  Royal 
would  come  back  the  next  day  at  ten  o'clock,  he  would 
let  him  know;  that  on  the  next  day  at  ten  o'clock  Royal 
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returned  and  waited  two  hours  for  Brunner,  and  when 
Brunner  returned  he  said  he  could  not  do  anything  for 
Royal,  that  he  had  seen  the  directors  and  washed  his 
hands  of  it,  that  the  loan  association  claimed  that  he 
had  bought  it  for  them  and  that  they  thought  they  had 
made  a  good  trade  as  they  owned  the  land  behind  it, 
an.d  also  owned  it,  and  they  had  decided  to  hold  it. 
Another  ground  of  attack  on  the  levy  and  sale  is,  that 
the  levy  was  excessive.  The  testimony  for  Royal  tends  to 
show  that  the  property  is  worth  $1,500  and  could  have 
been  divided  for  the  purpose  of  levy  and  sale,  while  the 
testimony  for  Brunner  is  to  the  effect  that  it  was  inca- 
pable of  division,  that  it  would  not  bring  over  $800  at 
public  sale  and  possibly  $1,000  at  private  sale,  and  that 
with  the  encumbrance  above  mentioned,  one  witness 
would  not  have  made  an  offer  or  bid  on  it.  It  is  also 
alleged  that  the  execution  did  not  bind  the  property  of 
Royal  individually. 

The  defendants  excepted  to  the  grant  of  the  injunc- 
tion, and  especially  to  the  grant  of  it  without  requiring 
Royal  to  pay  or  tender  to  Brunner  the  amount  paid  by 
Brunner  to  the  Bibb  Loan  &  Building  Association  in 
satisfaction  of  the  lien  held  by  it. 

Ryals  &  Stone,  for  plaintiff  in  error* 
Dessau  &  Bartlktt,  contra. 


Combs  et  al.  v.  Choven. 

It  is  the  duty  of  the  clerk  of  the  superior  court  to  enter  appeals  from 
justices'  courts  upoa  the  proper  docket,  and  if  this  duty  be  omit- 
ted at  the  proper  time,  he  may  perform  it  at  any  time  thereafter 
without  any  leave  or  direction  from  the  court,  and  without  notice 
to  the  appellant.  8o  long  as  an  appeal  is  pending,  the  appellant  is 
bound  to  take  notice  that  it  has  been  Or  will  be  entered  upon  the 
docket.  Failure  to  keep  sight  of  the  case  and  to  ascertain  when 
it  stands  for  trial  is  negligence  against  which  equity  will  not  grant 
relief  after  the  case  has  been  tried  ex  parte  and  a  judgment  rendered 
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in  favor  of  the  respondent  in  the  appeal  proceeding.    There  was 

no  error  in  denying  the  injunction  prayed  for. 

Auguut  1, 1892.  Judgment  affirmed. 

Injunction.  Appeal.  Before  Judge  Miller.  Bibb 
county.     At  chambers,  June  4,  1892. 

The  petition  of  Combs  et  al.  prayed  for  the  setting 
aside  of  a  judgment  obtained  against  them  on  the  18th 
of  May,  1891,  during  the  April  term  of  Bibb  superior 
court,  and  for  injunction  against  its  enforcement,  on  the 
following  facts :  The  judgment  is  for  $100  principal, 
besides  interest  from  July,  1888.  The  suit  was  begun 
on  July  27,  1888,  by  Mrs.  Choven  against  Combs,  in  a 
justice's  court,  and  on  the  26th  of  November,  1888, 
judgment  was  there  rendered  in  favor  of  the  plaintiff  for 
$20  and  costs.  The  defendant  paid  the  costs,  gave  bond 
and  appealed  to  the  superior  court.  The  present  clerk 
of  that  court  made  on  the  papers  an  entry  of  filing 
dated  December  22,  1891,  and  docketed  the  appeal  case 
to  the  April  term,  1892.  He  testified  that  he  took 
charge*  of  the  office  on  the  15tTi  of  January,  1891 ;  that 
the  appeal  papers  were  not  filed  in  oflBice  after  he  took 
charge,  but  that  his  predecessor  had  received  them  and 
failed  to  mark  them  the  day  they  were  received  in  the 
oflBice,  and  they  were  not  found  by  witness  until  the  day 
he  made  the  entry  of  filing.  He  did  not  know  how 
long  they  had  been  in  the  oflice  before  he  took  charge, 
but  knew  that  they  did  not  come  in  after  he  took 
charge.  The  counsel  for  Mrs.  Choven  testified :  After 
the  case  had  been  appealed  he  frequently  requested 
Adams,  the  former  clerk,  to  enter  the  case  on  the 
docket,  but  he  failed  to  do  so.  After  the  present  clerk, 
Nisbet,  took  charge,  the  witness  made  inquiry  about 
the  papers  and  asked  that  the  case  be  docketed,  and  for 
some  months  after  Nisbet  was  clerk  he  informed  witness 
that  he  had  not  seen  the  papers.  Finally  witness  was 
shown  them  by  Holt,  deputy-clerk,  who  said  they  had 
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been  found  in  a  box  in  the  office ;  whereupon  witness 
requested  that  the  case  be  docketed.  The  delay  in 
doing  so  was  not  by  his  consent  or  any  fault  of  his,  but 
was  purely  the  neglect  of  the  clerk.  When  he  found 
that  the  appeal  was  not  entered  to  the  first  term  after  it 
was  taken,  he  inquired  of  the  justice  of  the  peace  about 
the  papers,  who  stated  that  he  had  delivered  them  to 
the  clerk  soon  after  the  appeal  was  entered. 

The  special  assignment  of  error  is,  that  the  injunction 
should  have  been  granted  because  the  clerk  had  no 
power  to  file  and  docket  the  case  as  if  brought  to  the 
April  term,  1892,  without  direction  from  the  court  and 
notice  to  all  the  parties ;  and  that  the  appeal  not  hav- 
ing been  regularly  filed  and  docketed,  the  court  had  no 
jurisdiction  of  the  case,  and  hence  the  judgment  was 
void. 

Blount  &  Grace,  by  brief,  for  plaintiff  in  error. 
No  appearance  contra. 


Whaley  v.  The  Mayor  and  Council  op  Columbus. 

A  declaration  against  a  municipal  jjovemment  for  revoking  the 
license  of  a  retailer  of  spirituous  liquors  and  thereby  forcing  him 
to  withdraw  from  business  and  sell  out  his  stock  at  great  loss  and 
damage,  the  revoking  being  done  illegally,  unlawfully  and  wrong- 
fully, without  specifying  how  it  was  done  or  pointing  out  in  what 
respect  the  act  was  illegal  or  unlawful,  or  averring  that  the  mu- 
nicipality had  no  l^al  power  or  authority  to  revoke  such  license, 
sets  forth  no  cause  of  action.  Judgment  affirmed, 

August  1.1892. 

Municipal  corporation.  Liquor  license.  Before 
Judge  Martin.  Muscogee  superior  court.  November 
term,  1891. 

The  action  of  Whaley  against  the  Mayor  &  Council 
of  the  City  of  Columbus  was  dismissed  on  demurrer, 
which  ruling  is  excepted  to.  The  declaration  alleges 
that  on  the  first  of  January,  1890,  the  plaintiff  obtained 
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from  the  mayor  and  council,  in  consideration  of  $250,  a 
license  to  sell  spirituous  liquors  at  retail  in  that  city 
until  the  first  of  July,  1890 ;'  that  he  gave  bond  and  se- 
curity,  according  to  the  city  ordinances,  for  his  faithful 
compliance  with  the  laws  of  the  State  and  the  ordi- 
nances of  the  city  council  in  relation  to  retailers  of 
spirituous  liquors  ;  that  at  great  expense  he  complied  in 
full  with  all  State  and  Federal  law,  and  with  each  ordi- 
nance of  the  city,  for  the  purpose  of  retailing  spirituous 
liquor;  that  he  continued  to  sell  at  retail  until  the 
22d  of  April,  1890,  when  he  was  arrested  by  the  police 
of  said  city  and  his  license  to  retail  was  illegally,  un- 
lawfully and  wrongfully  revoked  by  the  defendant,  per- 
mission being  given  him  to  sell  his  stock  of  liquors  until 
the  10th  of  May,  1890  ;  and  that  he  was  forced  to  sell 
and  dispose  of 'his  stock  at  great  loss  and  was  damaged 
in  several  particulars  which  are  set  out. 

Ingram  &  McLester  and  Thornton  &  McMichael,  for 
plaintiff  in  error. 

J.  H.  WoRRiLL  and  T.  Y.  Crawford,  contra. 


Kendrick  v.  The  Central  Railroad  &  Banking  Co. 

1.  The  action  being  for  the  homicide  of  an  employee  of  the  company, 
and  the  evidence  not  showing  aflBrmatively  whether  the  employee 
was  free  from  negligence  or  not,  and  no  negligence  on  the  part  of 
the  company  adequate  to  have  caused  the  homicide  under  the 
circumstances  being  shown,  the  most  reasonable  and  probable 
cause  of  the  disaster  being  an  accident  to  the  employee  by  which 
his  life  became  suddenly  exposed  to  a  danger  incident  to  bis  em- 
ployment, there  was  no  error  in  granting  a  nonsuit. 

2.  Whether  the  employee  was  an  experienced  or  inexperienced  per- 
son was  immaterial  under  the  facts  in  evidence.  , 

3.  A  question  to  a  witness  in  this  form,  "  If  the  engineer  had  paid 
any  attention  to  the  signals  that  were  given,  and  stopped  the 
train,  would  this  man  have  been  killed  ?"  was  objectionable  as 
calling  for  his  opinion,  when  the  facts  on  which  his  opinion  was 
based  were  the  proper  objects  of  inquiry,  the  conclusion  from 
such  facts  being  a  question  for  the  jury  and  not  for  the  witness. 
Aagost  1,  isfis.  /  T  Judgment  affirmed. 
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Railroad  employee.  Negligence.  Evidence.  Non- 
suit. Before  Judge  Martin.  Muscogee  superior  court. 
November  term,  1891. 

An  action  for  the  homicide  of  Kendrick  was  brought 
by  his  widow  against  the  railroad  company.  A  non- 
suit was  granted,  to  which  ruling,  and  to  the  sustaining 
of  objections  to  questions  asked  of  witnesses  for  the 
plaintiff,  exceptions  were  taken. 

Kendrick  was  a  switchman  of  the  defendant.  He 
was  25  or  26  years  old  when  he  was  killed,  and  had 
been  in  the  defendant's  employment  not  quite  two 
months.  He  was  ordered  by  Grimes,  who  was  acting 
under  orders  as  "head-coupler"  in  the  place  of  one 
Hammond,  and  whose  orders  he  had  to  obey,  to  go 
between  cars  to  uncouple  them.  The  engineer  and  fire- 
man also,  for  the  time  being,  were  subject  to  Grimes' 
orders  as  to  shifting  the  cars.  When  Kendrick  went 
in  to  make  the  first  uncoupling,  the  cars  were  just 
getting  a  start,  and  he  made  it  all  right.  He  then 
went  down  the  side  of  the  cars;  Grimes  told  him  to 
cut  oft'  five  cars;  he  went  in  between  them  to  obey 
this  second  order  while  they  were  being  run  back- 
wards, and  was  killed  by  their  running  over  him. 
Grimes,  when  he  discovered  Kendrick  lying  down  be- 
tween the  cars,  holloed,  blew  his  whistle  and  waved  the 
cross-signal  for  the  engine  to  stop.  The  signal  was 
not  obeyed,  and  Kendrick  was  run  over  and  killed. 
Three  cars  and  the  tender  passed,  over  him  after  the 
signal  was  given.  The  fireman  did  not  seem  to  pay 
any  attention,  and  Grimes  ran  to  the  engine  and  said, 
"Don't  you  see  you  have  killed  this  boy  here?  Why 
didn't  you  stop  when  I  told  you  to  stop  ?"  The  fire- 
man replied,  "  We  didn't  know  he  was  in  there."  The 
engineer  could  not  have  seen  Kendrick  go  between  the 
cars,  but  the  fireman  could.  Kendrick's  foot  was  found 
to  be  caught  and  held  in  a  frog  of  the  track.  Grimes 
testified :    "  It  was  customary  for  us  all  to  go  between 
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the  cars  while  in  motion;  there  was  nothing  wrong 
about  this  on  my  part;  I  had  never  had  any  orders 
to  the  contrary ;  I  had  ordered  Kendrick  over  and  over 
again  to  go  in  and  uncouple  cars  while  the  train  was  in 
motion ;  I  have  done  the  same  for  17  or  18  years ;  he 
had  frequently  done  the  same  for  Hammond.  .  .  . 
It  was  a  part  of  my  duty  to  uncouple  cars;  it  was 
Kendrick's  duty  to  go  in  and  uncouple,  and  mine  to 
complete  them ;  it  was  his  duty  to  do  anything  I  told 
him  around  the  work ;  there  was  nothing  wrong  about 
my  sending  him  in  to  do  the  work.  I  saw  Kendrick 
go  in  the  last  time,  and  then  I  saw  him  down ;  from 
the  position  I  found  the  shoe,  he  must  have  been  hung 
in  the  frog  of  the  track ;  .  .  I  found  the  body  had 
been  dragged  a  short  space,  probably  about  2  or  3,  or  5 
feet.  .  .  I  can't  say  that  he  was  killed  positively 
because  he  got  his  foot  hung  in  that  frog,  but  I  do  say 
that  is  the  position  I  found  the  body  and  shoe.  I  can't 
say  that  he  was  under  the  wheels  when  I  first  saw  him, 
because  he  was  down  on  the  ground ;  the  wheels  of  that 
particular  car  set  back  about  two  feet  from  the  end  of 
the  car,  or  it  may  be  over  that  distance ;  when  I  got  to 
him  he  was  not  under  the  wheels  of  the  cars,  but  was 
lying  between  the  wheels  of  the  engine  and  tender; 
when  I  first  saw  him  on  the  ground  the  cars  were  in 
the  act  of  rolling  over  him ;  they  were  in  the  act  of 
rolling  over  him  when  I  made  the  signal.     .     .     " 

The  questions  to  which  objections  were  sustained 
were :  "  If  the  engmeer  had  paid  any  attention  to  the 
signals  that  were  given  and  stopped  the  train,  would 
this  man  have  been  killed  ?"  And,  "Was  Wilson  Ken- 
drick a  green  hand,  or  a  man  who  understood  the 
business?"  The  ground  on  which  the  nonsuit  was 
granted  was,  that  it  did  not  afiirmatively  appear  that 
the  deceased  was  without  fault,  and  hence  no  presump- 
tion against  the  company  arose. 

Blandford  &  Grimes  and  W.  A.  Little,  for  plaintiff. 
Peabody,  Brannon  &  Battle,  for  defendant. 
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J.  T.  Dixon  v.  The  State  (No.  12).  D.  W.  Dixon  v.     f}^  ^ 
The  State  (No.  13). 

1.  Any  person  delivering  to  a  minor  intoxicating  liquors,  not  for 
the  minor's  use  or  consumption,  but  to  be  carried  to  the  parent 
on  an  alleged  verbal  order  or  message  from  the  parent,  must,  on 
the  trial  of  an  indictment  for  furnishing  intoxicating  liquors  to 
the  minor,  take  the  burden  of  proving  that  the  order  or  message 
was  in  fact  given  or  sept,  and  was  the  real  basis  of  the  transac- 
tion in  question.  And  if  these  facts  appear,  and  it  further  ap- 
pears that  the  minor  actually  carried  the  liquors  to  the  parent 
without  consuming  or  parting  with  any  of  the  same  on  the  way, 
no  offence  will  be  committed,  the  furnishing  contemplated  hy 
the  statute  being  one  to  the  minor  himself  either  for  his  owa 
use  or  for  some  use  to  which  he  applies  the  same  in  the  ezer* 
cise  of  hifl  own  will. 

2.  Although  in  numerous  previous  instances  a  minor  has  been  a. 
truthful  messenger  and  a  faithful  carrier  between  his  mother  and 
a  liquor  dealer,  if  he  delivers  a  fabricated  message  not  sent,  andl 
thereby  deceiving  the  dealer,  procures  liquor  which  he  uses  him^ 
self  or  furnishes  to  another  minor,  the  dealer  is  guilty  of  violating: 
the  statute,  the  risk  of  the  minor's  conduct  in  all  cases  where 
written  authority  from  the  parent  or  guardian  is  not  shown  being 
upon  the  dealer.     Judgment  in  No.  12  reversed;  in  No.  13  affirmed. 

August  1, 1882. 

Criminal  law.  Liquor.   Minor.    Before  JodgiQ  Willis. 
City  court  of  Columbus.     October  term,  1891^ 

.  J.  T.  Dixon  and  D.  W.  Dixon  each  were  convicted  of 
selling  and  furnishing  spirituous  liquor  to  a  minor  with- 
out written  authority  of  the  minor's  parent  or  guardian. 
The  accusation  against  J.  T.  Dixon  charged  that  he 
committed  the  offence  on  the  4th  of  February,  1890. 
The  accusation  against  D.  W.  Dixon  has  two  counts, 
one  charging  him  with  the  selling  and  furnishing,  the 
other  with  doing  so  by  his  clerk,  the  time  charged  be- 
ing the  4th  of  February,  1890.  There  is  no  dispute 
that  each  of  the  Dixons  sold  and  furnished  whisky  in 
February,  1890,  and  on  various  other  occasions,  deliver- 
ing it  to  the  minor;  but  the  defence  was  that  it  was 
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sold  and  furnished,  not  to  the  minor,  but  to  his  mother 
who  was  accustomed  to  trade  with  the  defendant,  buy- 
ing groceries,  whisky,  etc.,  and  sending  for  the  same  to 
his  store  by  the  minor,  whose  father  was  dead,  and  who 
iad  no  guardian  other  than  his  mother.  She  gave  no 
-written  authority  ;  but  it  was  set  up  that  she  had  pre- 
viously told  the  defendant  to  send  her  whisky  by  the 
minor  when  she  sent  by  him  for  it.  One  of  the  errors 
assigned  is,  that  the  court  ruled  out  her  testimony  to 
this  effect,  and  also  rejected  a  pass-book  kept  by  her,  on 
which  the  defendant  charged  her  with  articles  pur- 
chased, and  which  she  sometimes  sent,  and  sometimes 
did  not  send,  by  the  minor.  The  evidence  shows  that 
all  the  liquor  obtained  from  J.  T.  Dixon  was  sent  for 
by  the  mother  and  carried  to  her  by  the  minor ;  but  on 
one  occasion  he  obtained  some  from  D.  W,  Dixon  for 
himself  and  another  boy,  upon  the  false  statement  that 
the  mother  had  sent  for  it. 

The  court  charged  the  jury  that  the  only  question  for 
them  to  look  to  was,  whether  the  defendant  by  himself 
or  another  either  sold  or  furnished  liquor  to  a  minor 
without  the  written  consent  of  the  parent ;  and  that  if 
he  did  so,  the  jury  would  be  justified  in  convicting  him. 
This  is  assigned  as  error. 

It  is  further  alleged  that  the  court  erred  in  refusing 
to  charge  as  requested :  "If  the  liquor  was  sold  to  the 
mother  by  the  defendant,  and  she  directed  that  the 
liquor  be  sent  her  by  her  son  who  was  a  minor,  and  it 
was  given  to  the  son  by  the  defendant  to  be  carried  to 
his  mother,  this  would  not  be  selling  and  furnishing  to 
the  minor,  but  would  be  to  the  mother,  and  you  would 
be  authorized  to  acquit. 

"Before  you  can  convict  in  this  case,  you  must  be- 
lieve that  the  whisky  was  furnished  to  this  minor,  and 
for  the  use  of  the  minor.  If  it  was  sold  to  the  mother 
of  the  minor  and  delivered  to  the  minor  to  be  carried  to 
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his  mother,  then  I  charge  you  that  you  would  be  author- 
ized to  acquit." 

WoRRiLL  &  Little,  for  plaintiffs  in  error, 
T.  Y.  Crawford,  solicitor,  contra. 


Jinks  v,  Lewis  &  Son. 

1.  It  is  no  abuse  of  discretioa  by  ^le  pi  wldiug^  jtHfge  to  refuse  a  new 
trial  ou  ttogroond  that  counsel  of  the  losing  party,  by  inadvert- 
ence and  oversight,  failed  to  introduce  a  deed  which  was  in  his 
possession  and  which  was  a  necessary  link  in  his  client's  chain  of 
title,  it  not  appearing  what  caused  the  inadvertence  or  oversight, 
or  that  the  counsel  did  not  discover  it  whilst  the  trial  was  still  in 
progress  and  in  time  to  move  the  coart  to  reopen  the  case  for  the 
reception  of  this  evidence. 

2.  The  evidence  warranted  the  verdict.  Judgment  affirmed. 
Angust  1,1892. 

Claim.  Evidence.  New  trial.  Before  Judge  Mar- 
tin. Taylor  superior  court.  November  adjourned 
term,  1891. 

Claim  was  interposed  by  Mrs.  Jinks  to  land  levied  on 
October  7,  1889,  as  the  property  of  T.  L.  Jinks,  under 
an  execution  in  favor  of  Lewis  &  Son  against  T.  L. 
Jinks  et  al.,  founded  on  a  judgment  of  March  ij  1889. 
At  the  trial  the  sheriff  who  made  the  levy  testified  that 
at  the  time  of  the  levy  T.  L.  Jinks  was  in  possession  of 
the  land  and  exercised  acts  of  ownership  thereof.  The 
execution  with  the  entry  of  levy  was  introduced.  The 
claimant  introduced  a  deed  from  J.  T.  Taylor  to  herself, 
dated  May  21,  1885,  recorded  the  same  day,  and  con- 
veying the  land  in  dispute  in  consider^ion  of  $1,200. 
No  further  evidence  was  introduced.  The  property 
was  found  subject.  The  claimant  moved  for  a  new 
trial  (1)  because  the  verdict  "is  contrary  to  equity  and 
the  principles  of  justice  and  equity";  and  (2)  because, 
through  inadvertence  and  oversight,  her  counsel  failed 
to  introduce  in  evidence  a  deed  which  she  had,  dated 
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December  18,  1884,  from  T.  L.  Jinks  to  J.  T.  Taylor, 
conveying  the  land  in  dispute  in  consideration  of  f  1,000, 
T.  L.  Jinks  being  in  possession  of  the  property  at  that 
time.  Touching  this  ground  the  counsel  made  aflBidavit, 
that  he  was  the  only  counsel  for  the  claimant  at  the 
trial,  that  he  had  with  him  the  deed  from  T.  L.  Jinks 
to  J.  T.  Taylor,  and  purely  from  inadvertence  and  over- 
sight he  failed  to  introduce  it  in  evidence,  that  the  copy 
deed  attached  was  a  correct  copy,  and  that  the  facts 
stated  in  this  second  ground  were  true. 

0.  C.  West  and  Thornton  &  McMichael,  for  plaintiff 
in  error. 

O.  M.  Colbert,  contra. 


Wells  i'.  The  State. 

One  dealing  with  an  illiterate  person,  writin^j;  a  promissory  note  for 
him  to  execute,  inserting  therein  an  amount  larger  than  that 
stipulated  for,  falsely  and  fraudulently  reading  over  the  note  as  if 
it  contained  the  true  amount,  signing  the  maker's  name  thereto 
at  his  request,  and  also  the  name  of  an  attesting  witness,  the 
maker  and  the  witness  both  subscribing  with  their  mark,  com- 
mits the  offence  of  Cheating  and  swindling,  but  does  not  commit 
the  offence  of  forgery.  Commonwealth  v,  Sankey,  22  Pa.  St.  390. 
The  court  erred  in  not  granting  a  new  trial.     Judgment  revened, 

August  1, 1882. 

Criminal  law.  Forgery.  Cheating  and  swindling. 
Before  Judge  Martin.  Marion  superior  court.  Octo- 
ber term,  1891. 

Indictment  for  forgery,  charging  that  the  defendant 
made  and  forged  a  certain  note  (setting  it  out)  with  in- 
tent to  defraud  the  New  Home  Sewing  Machine  Com- 
pany. The  note  as  declared  on  and  as  introduced  in 
evidence  is  dated  February  23,  1891,  is  payable  to  the 
New  Home  Sewing  Machine  Company  or  order,  is  for 
$50,  and  is  signed  by  Lazarus  Smith  (with  his  mark)  and 
witnessed  by  J.  T.  Griffin  and  by  the  defendant.     It  re- 
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cites  that  it  is  given  for  a  number  1090179  N"ew  Home 
sewing  machine,  and  stipulates  that  this  machine  shall 
remain  the  property  of  the  company  until  this  note  is 
fully  paid.  The  defendant  was  an  agent  of  the  com- 
pany. About  the  1st  of  February,  1891,  he  traded  to 
one  Brown  a  New  Home  sewing  machine  number  1090- 
179,  for  an  old  Wheeler  &  Wilson  sewing  machine  and 
$20,  and  afterwards  sold  to  Lazarus  Smith  the  Wheeler 
&  Wilson  machine  at  an  agreed  price  of  $25,  taking 
from  Smith,  at  the  time  of  thfe  sale,  either  the  note 
above  mentioned,  or  a  note  for  $25.  Smith  could  not 
read  or  write,  and  with  his  consent  the  defendant  wrote 
the  signature,  Smith  making  his  mark.  Griffin  was 
present,  and  defendant  asked  him  to  witness  the  signa- 
ture, and  he,  being  also  unable  to  read  or  write,  re- 
quested the  defendant  to  write  his  (Griffin's)  name, 
which  defendant  did.  The  general  agent  of  the  com- 
pany testified  that  the  company  never  has  the .  same 
number  on  any  two  machines ;  that  the  defendant's 
duty  "was  to  take  the  first  payment  or  the  whole  amount 
and  return  it  to  the  company ;  his  duty  also  was  to  take 
notes  when  he  sold  machines,  and  to  collect  the  notes 
and  return  the  money  to  the  company ;  he  could  sell 
them  for  cash,  or  on  instalments  if  he  collected  as  much 
as  ten  or  fifteen  dollars  down,  and  take  notes  for  the 
balance ;  ten  dollars  was  the  smallest  amount  he  was 
allowed  to  receive  when  he  sold  on  instalments  or  note 
sale;  .  .  he  had  authority  to  exchange  New  Home 
machines  for  old  ones  in  a  trade  at  a  fixed  price,  but  he 
had  no  authority  to  sell  an  old  machine  and  take  New 
Home  notes."  According  to  the  testimony  of  Smith 
and  Griffin,  they  thought,  at  the  time  the  note  was 
signed,  that  it  was  a  note  for  $25.  The  defendant  told 
Smith  that  he  was  representing  the  New  Home  Com- 
pany. In  his  statement  the  defendant  says  that  this 
note  is  the  same  note  he  took  from  Lazarus  Smith ;  that 
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he  sold  Brown  a  New  Home  sewing  machine,  "and  he 
paid  me  twenty  dollars,  and  I  was  entitled  to  J15  on 
the  sale ;  I  sold  to  Lazarus  Smith  the  machine  that  I 
got  from  Mr.  Brown ;  .  .  I  sold  it  to  him  to  make 
the  payment." 

After  verdict  of  guilty,  the  defendant  moved  for  a 
new  trial  on  the  grounds,  among  others,  that  the  verdict 
wa3  contrary  to  law  and  evidence,  and  that  the  court 
erred  in  charging  the  jury,  that  if  Smith  authorized  the 
defendant  to  sign  his  name  to  a  note  for  $26  for  a 
Wheeler  &  Wilson  machine,  and  he  signed  his  name  to 
a  note  for  $50  for  a  New  Home  machine,  and  received 
no  other  authority  than  the  authority  given  to  sign  his 
name  to  a  $25  note,  that  would  be  a  forgery ;  that  if 
one  who  is  authorized  by  another  to  sign  his  name  to  a 
note  for  a  given  amount,  being  thus  constituted  his 
agent  for  that  purpose,  signs  his  name  to  a  note  of  a 
difterent  amount  than  that  authorized,  it  is  a  forgery. 

Thornton  &  McMichael  and  Georob  P.  Munro,  for 
plaintiff  in  error. 

Albert  A.  Carson,  solicitor-general,  contra. 


89  7w  Sparks  v.  Etheredge,  surviving  partner. 

ill2   480 

The  claimant,  when  asserting  his  title  as  head  of  a  family  to  the 
premises  as  a  homestead,  which  homestead  was  set  apart  after  the 
levy  and  after  an  adjudication  upon  an  affidavit  of  illegality  filed 
by  the  claimant  as  defendant  in  execution,  is  bound  by  that  ad- 
judication in  his  character  as  claimant  as  well  as  in  that  of  de- 
fendant in  execution.  The  question  of  payment  having  been  ad- 
judicated against  him  on  the  affidavit  of  illegality,  he  is  estopped 
from  litigating  the  same  question  as  claimant  by  having  the  prem- 
ises set  apart  as  a  homestead  whilst  they  were  under  levy.  His 
homestead  title  was  taken  subject  to  what  had  been  adjudicated 
on  the  validity  of  the  levy  and  of  the  execution  by  virtue  of 
which  the  levy  was  made.  Barfidd  v.  Jefferwa^  84  Qa,  609,  and 
cases  cited.  Judgment  affirmed. 

August  1, 1892. 
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Claim.  Homestead.  Estoppel.  Before  Judge  Mar- 
tin.    Harris  superior  court.     October  term,  1891. 

Execution  against  Sparks  was  levied,  and  he  inter- 
posed his  affidavit  of  illegality  upon  which  issue  was 
joined ;  and  a  verdict  against  the  affidavit  of  illegality 
was  rendered,  and  judgment  was  entered  ordering  the 
execution  to  proceed,  at  the  April  term,  1888.  See  the 
facts  reported  in  82  Ga.  294.  After  that  decision  Sparks 
had  set  apart  to  himself  as  the  head  of  a  family  a  home- 
stead in  certain  property ;  and  the  execution  having  been 
levied  thereon,  he  interposed  his  claim  as  head  of  a  fam- 
ily under  and  by  virtue  of  the  homestead.  At  the  trial 
appeared  in  Evidence  the  promissory  notes  signed  by 
Sparks,  upon  which  was  based  the  judgment  from  which 
the  execution  issued.  These  notes  contain  a  waiver  of 
homestead  and  exemption.  The  property  was  found 
subject.     The  assignments  of  error  are  : 

1.  In  admitting  in  evidence  the  record  in  the  illegality 
case,  over  objection  that  it  was  between  other  parties 
and  in  another  case,  and  could  not  bind  the  parties  in 
this  case. 

2.  In  charging  the  jury  that  the  claimant  as  head  of 
a  family  was  bound  by  the  verdict  in  the  illegality  case, 
and  could  not  take  advantage  in  the  claim  case  more 
than  he  could  in  his  individual  capacity. 

Thornton  &  McMichabl  and  H.  C.  Cameron,  for 
plaintiff  in  error. 

GoETCHius  4;  Chappell,  contra. 


Jones  v.  Jones. 


It  does  not  affirmatively  appear  that  the  court  erred  in  striking  the 
plea  of  fraud,  inasmuch  as  the  record  of  the  case  in  which  the 
decree  was  obtained  is  not  set  forth,  nor  any  of  its  contents  stated 
or  recited,  so  as  to  show  that  the  fraud  complained  of  was  ma- 
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terial  or  had  any  relatioa  to  the  ((rounds  of  relief  upon  which  the 
decree  was  rendered.  Judgment  affirmed, 

AngxiBX  1, 1892. 

Pleading  and  practice.  Fraud.  Before  Judge  Mar- 
tin.    Harris  superior  court.     April  term,  1891. 

Complaint  for  land  was  brought  by  James  J.  Jones 
against  Miss  Lucy  Ann  Jones,  to  the  April  term,  1888, 
of  Harris  superior  court.  The  abstract  of  title  was : 
"Decree  at  Oct.  term,  1877,  vesting  title  to  [the  premises 
in  dispute]  in  James  J.  Jones  and  giving  use  and  posses- 
sion to  Miss  Lucy  Ann  Jones  during  her  life  and  in  fee 
to  James  J.  Jones,  he  to  take  possession  at  her  death. 
Decree  at  Harris  superior  court  Oct.  term,  1877."  By 
amendment  the  plaintiff  alleged  that  at  the  October 
term,  1877,  of  Harris  superior  court,  a  decree  was  ren- 
dered in  his  favor  in  an  action  between  him  and  Mrs. 
Ann  Jones,  by  virtue  of  which  decree  the  title  to  said 
land  in  remainder  was  vested  in  him,  while  a  life-estate 
was  decreed  in  her,  and  that  she  died  in  June,  1885. 
The  plaintiff  recovered,  and  the  defendant  excepted  to 
the  striking  of  her  second  plea,  which  alleged  as  fol- 
lows :  The  decree  relied  on  to  recover  the  premises  in 
dispute  was  obtained  by  fraud,  and  is  void  and  of  no 
effect,  for  that  Ann  Jones,  the  mother  of  plaintiff  and 
defendant,  at  the  time  it  was  rendered  was  greatly  ad- 
vanced in  age  and  quite  feeble,  and  her  mind  greatly 
impaired.  The  plaintiff  filed  his  bill  against  her  and 
made  her  believe  that  he  had  the  power  and  would  turn 
her  out  of  doors  upon  the  cold  charity  of  the  world,  and 
falsely  and  fraudulently  represented  to  her  that  he  was 
entitled  to  have  a  decree  vesting  the. title  in  him  to  said 
premises,  and  that  he  had  paid  the  purchase  money,  and 
the  court  would  give  him  the  land ;  and  Ann  Jones, 
"by  reason  of  her  extreme  age  and  impaired  mind,  did 
not  understand  her  risrht  or  what  was  being  done  and 
made  fear  and  the  said  James  J.  Jones  permitted  him 


Digitized  by  VjOOQ IC 


Reports.]  March  Teem,  1892.  793 

to  have  the  decree  described  in  plaintiff's  abstract." 
That  he  had  the  power  to  put  her  out  of  possession,  and 
that  he  had  paid  the  purchase  money  for  the  land  and 
was  entitled  to  have  the  title  vested  in  him,  was  false 
and  untrue ;  she  paid  the  entire  purchase  money  herself. 
She  died  and  left  defendant  as  her  heir  at  law  in  pos- 
session of  the  premises  in  dispute. 

C.  J.  Thornton,  for  plaintiff  in  error. 
Peabody,  Brannon  &  IIatcher  and  J.  H.  Worrill, 
contra. 


Bedgood  &  Royal  v.  McLain,  and  vice  versa. 

1.  Where  interlineations  in  a  deed  are  in  the  handwriting  of  the  officer 
who  attested  it  officially,  the  presumption  is  that  they  were  made 
at  or  before  the  execution  of  the  instrument.  * 

2.  The  act  of  February  28, 1874,  touching  the  taxation  of  wild  lands 
and  a  sale  of  such  lands  for  nwi-payment  of  taxes,  was  operative 
upon  the  lands  of  minors  who  were  represent^  by  guardian  both 
at  the  time  the  taxes  accrued  and  when  the  sale  was  made,  such 
guardian,  although  not  dothed  with  the  legal  title,  being  embraced 
within  the  terms  "  legal  representative,"  as  contained  in  the  2l8t 
section  of  said  act.  The  cx)urt  erred  in  charging  the  jury  to  the 
contrary  of  this,  and  in  excluding  the  evidence  offered  to  prove 
that  the  minor  in  question  had  a  guardian. 

3.  An  execution  for  taxes  issued  by  the  comptroller-general  against 
wild  lands  under  the  act  of  1874  is  not  void  because  directed  to 
all  and  singular  the  sheriffs  of  the  State,  instead  of  the  sheriff  of 
the  county  in  which  the  land  lies,  though  the  act  by  its  letter 
prescribes  the  latter  as  the  proper  direction,  the  levy  having  been 
in  fact  made  by  the  sheriff  of  the  county.  Wai'ren  v.  Purtell,  63 
Oa,  428.  Sections  890, 893  of  the  code  apply  as  well  to  sales  made 
under  execution  issued  by  the  comptroller-general  as  to  sales 
made  under  execution  issued  by  the  tax-collector  of  any  county. 

4.  Where  the  tax ^ /a.  under  which  land  was  sold  was  by  mistake 
misdeecribed  in  the  deed  made  by  the  sheriff  to  the  purchaser, 
which  misdescription  consisted  of  a  recital  that  the  tax  execution 
had  been  transferred  to  a  named  person,  the  mistake  may  be 
pleaded  by  the  defendant  in  a  suit  brought  against  him  for  the 
recovery  of  the  land,  and  parol  evidence  is  admissible  to  prove 
such  mistake  in  connection  with  the  fact  that  the  execution,  being 
produced  in  evidence,  has  no  transfer  entered  upon  it ;  and  this 
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may  be  done  without  making  other  parties  to  the  Buit  for  the  pur- 
pose, the  plea  containing  no  prayer  for  a  reformation  of  the  deed, 
and  the  object  being  only  to  resist  the  claim  of  the  plaintiff  and 
defeat  the  pending  action. 

Judgment  on  main  bill  of  exoeytioim  reversed;  on  cross-bill  affirmed, 
August  1,  1892. 

Deed.  Evidence.  Wild  land.  Execution.  Minor. 
Before  Judge  Pish.  Dooly  superior  court.  September 
term,  1891.      . 

On  January  13,  1890,  H.  V.  McLain  brought  his  peti- 
tion against  Bedgood  &  Royal  to  recover  lot  of  land  175 
in  the  13th  district  of  Dooly  county.  He  alleges  that 
he  is  the  lawful  heir  and  only  legitimate  child  of  S.  J. 
McLain  who  died  in  1873,  a  resident  of  Miller  county; 
that  soon  afterwards  petitioner  removed  to  Texas  where 
he  has  since  resided ;  that  he  was  a  minor  until  January 
12,  1889,  on  which  day  he  arrived  at  majority ;  that  his 
father  owned  the  land  in  question  and  died  seized  of  it ; 
that  it  was  a  wild  tlot,  and  no  entrance  or, occupation 
of  it  was  ever  had  until  about  three  years  ago  when 
plaintifl:*'s  duly  authorized  agent  or  attorney  in  fact  had 
a  house  erected  thereon,  enclosed  fifteen  or  twenty  acres 
and  put  the  same  into  cultivation,  and  has  since  had 
possession;  that  his  mother  died  long  since;  that  the 
lot  was  granted  by  the  State  on  January  12,  1849,  to 
J.  R.  Stanley  of  Laurens  county,  who  on  the  next  day 
conveyed  it  to  Joseph  Reese  of  Randolph  county,  who 
on  October  23,  1870,  conveyed  it  to  S.  J.  McLain ;  and 
that  on  or  about  December  1,  1889,  the  defendants  en- 
tered upon  the  land  and  commenced  to  cut  timber,  etc., 
claiming  title  under  a  Goldsmith  tax  sale  in  1878.  The 
prayer  is  for  an  injunction  against  further  trespassing, 
for  damages  for  the  timber  already  cut,  and  for  the  can- 
cellation of  any  paper  title  or  color  of  title  held  by  the 
defendants. 

The  defendants  answered,  that  in  1878  the  land  was 
sold  at  public  outcry  by  the  sheriff  of  Dooly  county 
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under  a  tax  ji.  fa.  issued  by  Goldsmith,  comptroller- 
general  of  Q-eorgia,  against  said  lot  for  its  taxes,  the 
same  being  unreturned  wild  land.  It  was  bought  by 
J.  J.  Clements,  the  highest  and  best  bidder,  who  after- 
wards sold  to  William  Stephens,  who  sold  to  Tillman 
West,  who  sold  to  defendants.  All  these  purchasers 
believed  they  were  buying  a  good  title,  the  ji.fa,  not 
being  a  transferred  fi.fa,y  but  issued  against  this  land 
specially.  Defendants  had  a  right  to  cut  timber  on  the 
land  because  they  obtained  a  good  title  under  the  tax 
sale,  and  neither  the  plaintiff  nor  any  one  for  him  has 
ever  offered  to  redeem  the  land,  nor  has  it  been  re- 
deemed. His  title  is  only  pretended ;  neither  he  nor  his 
father  ever  had  any  real  title.  Defendants  have  returned 
the  land  for  taxation  since  1878,  and  paid  the  taxes 
thereon,  and  plaintiff  has  paid  no  tax  on  it  and  has 
never  returned  iffor  taxation. 

The  defendants  filed  an  amendment,  to  which  the 
plaintiff  demurred  on  the  grounds  that  there  were  no 
proper  parties  thereto,  and  that  it  set  out  no  sufficient 
legal  defence.  The  overruling  of  this  demurrer  is 
assigned  as  error  in  the  plaintift''s  cross-bill  of  excep- 
tions. This  amendment  alleged:  A  part  of  defendants' 
title  is  a  deed  from  Kellum,  sheriff  of  Dooly  county, 
conveying  the  land  in  controversy,  and  made  by  virtue 
of  a  wild  land  tax^./a.  against  said  lot  of  land  for  its 
taxes,  which  was  properly  levied  thereon  by  said  sheriff. 
By  mistake  a  recital  was  made  in  that  deed  by  the 
sheriff,  to  the  effect  that  the^.  fa.  was  a  transferred  /./«., 
which  recital  was  a  mistake,  as  in  fact  the ^. /a.  was  not 
transferred  by  the  comptroller-general.  The  way  in 
which  the  mistake  was  made  was,  that  when  the  sheriff 
made  the  first  sale  of  the  lots  of  wild  land  he  wrote  his 
deeds  before  the  sale,  leaving  the  blanks  for  the  name 
of  the  purchaser  and  the  number  of  the  lot,  and  made 
the  recital  in  all  of  said  deeds  that  the/. /as.,  the  authority 
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• 
for  the  sale,  were  duly  transferred  in  writing  by  Gold- 
smith, comptroller-general :  the  fact  being  that  all  of 
Q'didji.fas.  were  transferred  to  J.  H.  Pate;  that  when 
the  sale  was  concluded  and  deeds  made  to  the  purchaser, 
quite  a  number  of  said  deeds  with  the  recital  set  forth 
therein,  were  unused ;  that  when  the  sheriff*  came  to 
make  the  second  sale  of  lots,  at  which  sale  the  land  in 
controversy  was  sold,  there  were  a  large  number  of  lots 
sold,  and  when  he  came  to  make  deed  to  the  pur- 
chasers, in  making  the  deed  to  J.  J.  Clements  he  got 
hold  of  one  of  the  deeds  prepared  for  the  first  sale  and 
failed  to  notice  that  he  had  recited  therein  that  the  Ji.  fa. 
was  transferred.  The  Ji.  fa,  issued  by  Goldsmith,  comp- 
troller^general,  on  October  1,  1877,  against  the  land  in 
question  for  the  taxes  due  thereon  for  the  years  1874, 
1875  and  1876,  and  levied  by  the  sheriff  on  said  lot  on 
March  7,  1878,  was  the  Ji.fa.  under  which  the  sale  of 
the  lot  was  made,  and  was  the  only  Ji.fa.  against  that 
lot  that  ever  came  into  the  sheriff's  hands,  and  the 
sheriff*  never  did  have  any  transferred^. /a.  against  said 
land. 

At  the  trial  the  defendants  offered  in  evidence  the  Ji. 
fa.  and  the  sheriff's  deed.  The  deed  was  drawn  on  a 
printed  blank  and  contained  the  words,  "  which  said 
execution  has  been  duly  transferred  by  said  comptroller 
to  J.  H.  Pate  of  Pulaski  county,"  the  words  "J.  H.  Pate" 
and  "Pulaski"  being  written  with  pen  and  ink,  and  the 
other  words  being  in  print.  The  Ji.fa.  did  not  show  any 
transfer.  The  plaintiff  objected  to  the  introduction  of 
these  papers  on  account  of  the  variance  mentioned,  and 
also  objected  to  testimony  offered  by  the  defendants  to 
explain  the  variance,  because,  as  he  contended,  the  same 
could  not  be  explained  by  parol,  and  if  the  deed  was 
made  under  the  transferred  f.fa.  it  was  void.  These 
objections  were  overruled,  which  ruling  makes  another 
assignment  of  error  in  the  cross-bill  of  exceptions.    The 
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explanatory  testimony  was  by  Kellum,  who  testified  that 
he  was  sheriff  of  Dooly  county  in  1878;  that  the  levy 
of  the Ji.  fa.  was  made  by  him;  that  this  was  the Ji, fa. 
under  which  the  land  in  question  was  sold;  that  he 
never  had  any  other ^. /a.  against  said  land;  that  the 
sale  and  deed  were  both  under  this  ^. /a.;  that  he  re- 
ceived it  from  the  comptroller-general  and  after  the  sale 
of  the  land  he  returned  the  fi,  fa.  to  that  officer  and  had 
never  seen  it  since  until  the  trial ;  that  as  sheriff  he  had 
never  seen  a  transferred  taxfi.fa.  against  any  lot  in  the 
district  and  county  where  this  land  lies,  and  had  never 
sold  a  lot  in  that  district  under  a  transferred^. /a.;  that 
at  the  June  sales  in  1878,  there  was  not  a  single  lot  in 
the  county  sold  under  a  transferred  f.fa.;  that  the  sale 
of  lots  under  the  transferred  ^./(W.  was  in  March  of  that 
year;  that  at  the  March  sales  he  sold  several  lots  under 
wild  land  tax^.  fas.  which  had  been  transferred  to  J.  H. 
Pate ;  that  Judge  Kibbee  furnished  him  with  the  blanks 
to  make  the  deeds,  and  he  filled  them  out  before  the  sale 
as  far  as  he  could  so  as  to  save  time,  and  he  thought  this 
was  the  way  the  name  of  J.  H.  Pate  got  in  the  deed,  as 
this  was  one  of  the  blank  deeds  left  over  from  those 
furnished  him  for  the  March  sales ;  that  he  could  not 
tell  positively  how  the  mistake  occurred  in  the  deed, 
stating  that  the  fi.  fa.  had  been  transferred  to  J.  H.  Pate, 
but  he  was  positive  it  was  a  mistake,  for  he  knew  the 
fi.  fa.  shown  him  was  the  one  he  sold  under,  and  that 
he  never  at  any  time  sold  a  single  lot  in  the  13th  district 
under  a  transferred  tax /./a.,  nor  did  he  sell  a  single  lot 
under  a  transferred  taxfi.fa.  at  the  June  sales ;  and  that 
J.  J.  Clements  may  have  bought  some  of  the  lots  under 
the  transferred /.'/a5.  of  J.  H.  Pate  at  the  March,  1878, 
sale,  but  that  he  could  not  speak  positively  as  to  this. 
W.  Brunson,  of  counsel  for  the  defendant,  testified  that 
he  received  the  fi.  fa.  tendered,  from  the  comptroller- 
general.     One  of  the  defendants  testified  that  there  had 
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never  been  any  offer  to  redeem  the  land ;  and  there  wa8 
no  evidence  that  any  such  offer  had  been  made  by  the 
plaintiff'. 

The  verdict  was  in  favor  of  the  plaintiff';  and  the  de- 
fendants' bill  of  exceptions  makes  several  assignments 
of  error.  The  first  is,  upon  the  admission  in  evidence 
of  the  deed  from  Joseph  Reese  to  S.  J.  McLain,  over 
objection  that  the  interlineation  therein  of  the  words, 
"  known  as  lot  175,"  was  not  sufficiently  shown  to  have 
been  made  before  or  at  the  time  of  the  execution 
of  the  deed.  One  of  the  witnesses  before  whom 
the  deed  purported  to  have  been  executed  was  E.  H. 
Piatt,  notary  public.  Mrs.  Holt  testified  that  her 
father,  E.  H.  Piatt,  was  the  notary  public  who  witnessed 
the  deed,  that  it  was  in  his  handwriting  and  so  were 
the  words  interlined,  and  that  she  knew  his  handwriting 
well,  having  seen  him  write  often,  and  having  been  his 
assistant  in  preparing  his  papers.  The  ink  with  which 
the  interlineation  was  written  seemed  to  be  the  same  as 
that  with  which  the  signatures  were  made. 

The  defendants  introduced  evidence  tending  to  show 
that  the  plaintiff'  had  a  guardian,  one  Mize,  who  was 
appointed  in  1873,  and  who  in  1875  procured  an  order 
for  sale  of  certain  land  in  Miller  county  belonging  to 
the  plaintiff.  It  is  assigned  as  error  that  the  court  ruled 
out  all  this  testimony  ♦and  instructed  the  jury  not  to 
consider  it,  ruling  that  in  this  case  it  makes  no  difference 
'whether  or  not  the  plaintiff  had  a  guardian. 

Further  it  alleged  that  the  court  erroneously  held  that 
if  the  plaintiff'  was  a  minor  at  the  time  of  the  tax  sale, 
whether  the  Ji,  fa.  under  which  it  was  made  was  trans- 
ferred or  not  transferred,  such  sale  did  not  affect  his 
rights  if  he  was  the  true  owner  at  that  time ;  and  that 
the  land  of  a  minor  who  was  alive  could  not  be  sold 
under  the  provisions  of  the  law  of  1874,  providing  for 
the  sale  of  wild  land  unreturned  for  the  payment  of 
taxes. 


Digitized  by  VjOOQ IC 


Reports.]  March  Tbrm,  1892.  799 

The  court  charged  that  if  the  State  granted  the  land 
to  Stanley,  and  Stanley  duly  conveyed  it  to  Reese,  and 
Reese  duly  conveyed  it  to  McLain,  and  McLaili  died 
leaving  the  plaintiflf  as  his  sole  heir  at  law,  and  within 
seven  years  after  he  attained  majority  the  plaintiiF* 
brought  this  suit,  he  would  be  entitled  to  recover,  pro- 
vided the  deeds  through  which  he  traces  his  title  from 
the  State  are  right  and  valid.  This  is  assigned  as  error. 
The  defendants  further  alleged  that,  though  there  was 
no  written  request  for  it,  the  court  erred  in  not  charging, 
as  a  necessary  part  of  the  case,  that  if  the  plaintiff  had 
no  guardian  he  must  have  offered  to  redeem  the  land 
within  one  year  after  his  majority;  this  having  been 
argued  and  insisted  on  for  the  defendants.  And  they 
say  that  the 'charge  as  a  whole  did  not  cover  the  issues 
made  in  the  case,  and  was  wrong  on  the  issues  submitted 
to  the  jury. 

G.  W.  WooTEN,  GusTiN,  GuBRRY  &  Hall  and  J.  W. 
Haygood,  for  plaintiff'. 

W.  Brunson,  Jr.,  BusBBB  4;  Crum  and  Martcn  4;  Smith, 
for  defendants. 


Barpield  v.  McCombs.  1^49991 

1.  Where  the  defendant  in  the  justice's  court  introduced  no  evidence, 
and  a  materal  part  of  the  evidence  for  the  plaintiff  was  not  legally 
admissible  because  it  was  in  parol,  the  court  having  erroneously 
excluded  a  writing  which  was  indispensable  to  a  recovery  by  the 
plain  tiff,  the  superior  court  in  sustaining  a  certiorari  ought  not  to 
make  a  judgment  disposing  finally  of  the  case,  but  should  send  it 
back  for  a  new  trial,  there  being  no  presumption  that  the  illegal 
evidence  admitted  was  not  objected  to. 

2.  Counsel  employed  both  as  attorney  and  agent  to  manage  and  con- 
duct proceedings  to  collect  a  mortgage,  has  authority  to  bind  his 
client  to  pay  off,  out  of  the  proceeds  of  the  property,  a  superior 
lien  upon  it  in  favor  of  another  creditor  which  is  being  enforced 
by  levy,  and  thereby  free  the  property  from  such  levy  and  Hen. 

3.  After  the  lapse  of  a  reasonable  time  for  converting  agricultural 
products  into  money,  the  presumption  is  that  this  has  been  done 
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relatively  to  a  debt  which  by  express  contract  is  made  payable 
oat  of  the  proceeds  of  such  property,  and  an  action  for  money 
had  and  received  will  lie. 

4.  Exceptions  to  the  answer  of  a  magistrate  to  a  writ  of  certiorari, 
founded  on  matters  not  referred  to  in  the  petition  and  not  essen- 
tial to  the  adjudication  of  the  errors  complained  of,  may  be  over- 
ruled or  disregarded.  The  original  papers  in  a  justice's  court  case 
are  not  to  be  sent  up  in  answer  to  a  certiorari. 

5.  Service  of  the  written  notice  of  a  certiorari  upon  the  counsel  who 
represented  the  party  in  the  j^ustice's  court  when  the  trial  ex- 
cepted to  was  had,  is  sufficient  though  the  counsel  may  have  been 
settled  with  and  discharged.  For  this  purpose  his  relation  of  at- 
torney to  his  client  continued.  Code,  J4069;  Clark  v.  Pigeon  Boost 
Mining  Co,,  29  Gfa.  29.  Judffment  reversed  in parL 
August  1, 1892. 

Ceiiiorari.  Practice.  Service.  Evidence.  Attor- 
ney and  client.  Presumption.  Before  Judge  Fish. 
Dooly  superior  court.    September  adjourned  term,  1891. 

Certiorari  was  sustained,  the  court  rendering  final 
judgment  in  favor  of  the  plaintiff;  and  the  defendant 
excepted.  It  is  assigned  as  error  that  the  court  over- 
ruled a  motion  to  dismiss  the  certiorari  on  the  ground 
that  there  was  no  proper  notice  of  its  sanction  and  of 
the  time  and  place  of  hearing  it,  the  counsel  upon  whom 
the  notice  was  served  (Busbee  &  Crum)  stating  in  their 
place  (which  statement  was  uncontrovert^d)  that  they 
had  been  employed  only  for  the  purpose  of  represent- 
ing the  defendant  in  the  justice's  court,  that  they  had 
been  paid  off  and  discharged  at  the  .time  of  the  trial  in 
the  justice's  court  and  had  had  no  connection  with  the 
case  since  that  trial,  and  that  they  had  no  authority  to 
acknowledge  service  or  to  represent  the  case  in  the  su- 
perior court.  They  admitted  that  at  the  time  notice  of 
the  certiorari  was  served  on  Crum,  the  member  of  the 
firm  who  appeared  for  the  defendant  in  the  justice's 
court,  he  did  not  notify  the  counsel  for  the  plaintiff  that 
he  no  longer  represented  the  defendant,  but  took  notice 
of  the  certiorari  as  if  he  did  represent  defendant,  and 
said  nothing  about  not  representing  him  until  the  cer- 
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tiorari  was  called  for  trial  in  the  superior  court.  And 
counsel  for  the  plaintiff*  stated  in  their  place  that  they 
had  no  notice  that  Bushee  &  Crum  did  not  still  repre- 
sent Barfield,  until  the  certiorari  was  called  for  hearing. 
The  action  was  for  money  had  and  received.  The 
plaintiff*  introduced  the  testimony  of  himself  and  of 
D.  L.  Henderson,  as  follows :  The  defendant  employed 
Henderson  as  his  attorney  in  October,  1890,  to  fore- 
close a  mortgage  which  defendant  had  upon  the  crops 
of  one  Pollock,  giving  Henderson  full  control  of  the 
case  both  as  agent  and  attorney,  telling  him  to  do- 
whatever  he  thought  best  in  the  matter.  Heudersoa 
foreclosed  the  mortgage,  and  a  levy  was  made  on  cer- 
tain crops.  Before  sale  of  the  property,  a  distress  war- 
rant for  J83.20  was  sworn  out  by  plaintiff  as  Pollock's 
landlord,  and  was  placed  in  the  levying  officer's  hands; 
whereupon  Henderson  told  plaintiff  that  if  he  wo««ild 
withdraw  his  distress  warrant  and  stop  the  sale,  he 
should  be  paid  out  of  the  first  proceeds  of  the  property; 
Upon  this  agreement  he  withdrew  the  warrant  and 
looked  for  his  money  to  the  defendant  to  whom  the 
crop  was  delivered.  Plaintiff  demanded  payment  of  de- 
fendant, but  it  was  refused.  Henderson  wji»  acting 
both  as  agent  and  attorney  for  the  defendant^  and  as 
such  he  entered  into  written  agreement  with  plaintiff 
that  he  should  be  paid  the  full  amount  of  his  claim. 
The  plaintiff  offered  this  agreement  in  evidence,  but  the 
justice  rejected  it,  holding  that  plaintiff  would  have  to 
prove  by  defendant  that  defendant  gave  Henderson 
special  authority  to  make  it,  and  that  it  was  not  related 
to  the  case  in  which  Henderson  was  employed  as  agent 
and  attorney.  This  agreement,  as  attached  to  the  peti- 
tion for  certiorari,  is :  «  R.  L.  Barfield,  through  his  at- 
torney D.  L.  Henderson,  agrees  that  Mat  McCombs 
shall  be  paid  out  of  the  first  proceeds  of  Coleman  Pol- 
lock's crop,  after  the  costs  are  paid ;.  the  amount  of 
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Mat  MeCombs'  claim  being  J79.70,  seventy-nine  and 
seventy  one-hundredths  dollars,  and  five  bushels  oats  at 
70  cents  per  bushel=$8.50.  R.  L.  Barfield, 

per  D.  L.  Henderson,  his  attorney-at-law." 

The  assignments  of  error  in  the  petition  for  certiorari 
were  (1)  on  the  rulings  of  the  justice  as  to  the  written 
agreement;  and  (2)  that  the  verdict  of  the  jury  was 
contrary  to  law  and  the  evidence. 

The  defendant  excepted  to  the  answer  of  the  justice, 
alleging  that  it  was  incomplete  in  the  following  par- 
ticulars :  (1)  Defendant  moved  to  dismiss  the  case  be- 
cause the  original  summons  did  not  recite  in  what  0-.  M. 
district  defendant  resided,  and  for  that  reason  failed  to 
give  jurisdiction  to  the  court,  and  notwithstanding  there 
was  no  ofter  to  amend  the  summons,  this  motion  was 
overruled,  and  the  answer  fails  to  show  this.  (2)  The 
justice  has  failed  to  send  up  the  pleadings  and  record  in 
the  case.  (3)  The  answer  fails  to  state  that  the  "  de- 
fendant moved  to  rule  out  all  evidence  of  the  plaintiff 
that  went  to  show  that  defendant  had  received  any 
property  of  plaintiff,  the  suit  being  an  assumpsit  for 
money  had  and  received,  and  founded  upon  a  written 
agreement  for  the  payment  of  a  certain  amount  of 
money,  which  was  unconditional  and  for  a  certain 
amount,  and  which  was  made  and  signed  by  D.  L.  Hen- 
derson as  attorney  at  law  of  defendant,  which  motion 
was  overruled  by  the  court,  and  said  evidence  was 
allowed  to  go  to  the  jury ;  all  of  which  defendant 
specifies  as  material  to  said  case."  These  exceptions 
were  overruled. 

The  remaining  assignment  of  error  is  upon  the  rendi- 
tion of  the  final  judgment  "  in  the  absence  of  the  record 
from  the  .  .  justice's  court,  .  .  plaintiff  contending 
at  the  time  that  there  were  facts  involved  in  the  case 
that  would  require  a  new  trial  in  the  justice's  court.*' 

BusBEB  &  Crum,  for  plaintiff'  in  error. 
No  appearance  contra. 
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Lbwis  v.  The  State. 

Continuances  are  discretionary  in  the  trial  court,  and  under  the  cir* 
cumstances  detailed  in  the  record,  there  was  no  abuse  of  discre- 
tion in  denying  a  continuance  in  this  case.       Judgment  affirmed, 

August  1, 1882. 

Criminal  law.  Continuance.  Before  Judge  Pish. 
Macon  superior  court.     November  term,  1891. 

S.  T.  Lewis  was  convicted  of  gaming  in  Macon  county. 
His  exception  is  to  the  overruling  of  his  motion  for  a 
continuance  on  account  of  the  absence  of  witnesses  G.  S. 
Oliver  and  J.  D.  Barfield.  The  indictment  was  found 
at  the  November  term,  and  it  charged  the  offence  to 
have  been  committed  on  the  4th  of  October,  1891.  On 
Wednesday,  November  11th,  the  sheriff"  notified  the  de- 
fendant that  the  indictment  had  been  preferred,  and  that 
he  had  a  warrant  for  defendant's  arrest ;  and  told  him 
to  come  over  and  give  bond  for  his  appearance.  On 
the  next  day  he  went  over  and  gave  bond,  and  on  the 
following  day  (Friday)  he  employed  Col.  DuPree  to  de- 
fend him.  About  half-past  two  o'clock  on  the  after- 
noon of  that  day,  the  case  was  called  for  trial  and  Col. 
DuPree  announced  that  he  represented  the  defendant, 
but  was  not  ready  for  trial  on  account  of  the  absence 
of  two  witnesses;  and  in  reply  to  a  question  by  the 
court,  he  stated  that  the  names  of  these  two  were 
Phillips  and  Home,  and  that  he  had  not  had  time  to 
have  them  subpoenaed,  as  he  had  just  been  employed. 
The  court  announced  that  the  case  would  be  set  for  trial 
on  the  following  Wednesday,  November  18th,  and 
directed  that  subpoenas  be  taken  out  at  once  for  all  the 
witnesses  both  for  the  defendant  and  the  State,  stating 
that  the  court  would  furnish  every  facility  and  use  all 
of  its  powers  to  have  all  the  witnesses,  ^nd  expected 
both  sides  to  be  ready  on  the  next  Wednesday.  When 
this  announcement  was  made,  Oliver  and  Barfield,  who 
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had  been  indicted  for  gaming  in  the  same  game  with  the 
defendant,  and  were  represeoted  by  Col.  DuPree,  were 
present  in  the  court-room,  and  so  was  the  defendant ; 
and  the  cases  of  Oliver  and  Barfield  also  were  post- 
poned to  the  next  Wednesday.  They  and  the  defend- 
ant lived  in  Montezuma,  Macon  county.  Just  before 
the  night  of  the  following  day  (Saturday),  Col.  DuPree 
handed  the  clerk  a  long  list  of  witnesses  to  be  sum- 
moned, including  Oliver  and  Barfield;  and  the  clerk 
wrote  out  the  subpoenas  for  them  and  handed  the  same 
to  the  sheriff  on  the  next  Monday  morning.  The  sheriff 
delivered  the  subpoenas  for  Oliver  and  Barfield  to  Hin- 
ton,  a  bailiff,  who  was  not  in  court  when  the  motion  to 
continue  was  made,  but  who  had  stated  to  the  court 
that  he  had  searched  for  the  witnesses  in  Montezuma 
and  that  they  could  not  be  found.  When  the  case 
was  called  on  Wednesday,  the  defendant  testified  that 
Oliver  and  Barfield  were  residents  of  Macon  county ; 
that  they  were  absent  without  his  procurement  or  con- 
sent ;  that  he  expected  to  have  them  present  at  the  next 
term ;  that  this  motion  was  not  made  for  delay  only, 
but  to  procure  the  testimony  of  these  witnesses ;  that 
he  could  prove  by  both  of  them  that  they  were  present 
and  played  in  the  game  with  Hill,  who  was  the  only 
witness  against  him ;  that  they  would  both  testify  that 
defendant  did  not  play  in  said  game  nor  bet  on  the  same 
at  any  time  with  Hill ;  that  on  Monday  the  16th  he  saw 
Barfield  who  fold  him  he  would  be  at  court  on  Wednes- 
day, the  day  the  case  was  set  for  trial ;  that  Hinton,  the 
bailiff;  told  him  that  he  had  served  Barfield  with  a  sub- 
poena to  appear  as  a  witness  in  his  said  case ;  that  he 
had  made  every  effort  in  his  power  to  have  these  wit- 
nesses present;  that  he  could  not  safely  go  to  trial  with- 
out them ;  and  that  they  were  under  bond  to  appear  at 
the  court  fof  the  offence  of  gaming.  One  Lockwood 
testified  that  he  was  Barfield's  nephew ;  that  Barfield 


Digitized  by  VjOOQ IC 


Reports.]  March  Term,  1892.  805 

was  then  at  his  home  in  Macon  county,  about  9  miles 
from  the  court,  sick  in  bed  and  unable  to  attend  court ; 
and  that  he  found  him  in  bed  the  night  before,  and  gave 
him  medicine.  Dr.  Engram  testified  that  he  visited  and 
prescribed  for  Barfield  on  Friday  the  13th ;  that  Bar- 
field  seemed  to  have  been  drinking  and  was  bilious;  that 
he  could  not  have  advised  Barfield  to  have  come  to  court 
that  day  with  safety ;  and  that  Oliver  left  Montezuma 
on  Saturday  the  14th.  Col.  DuPree  testified  that  the 
testimony  of  these  two  absent  witnesses  was  very  im- 
portant for  the  defence ;  that  he  was  employed  by  eight 
or  ten  other  parties  at  or  about  the  same  time  to  defend 
them  on  a  similar  charge ;  and  that  he  procured  the  sub- 
poenas for  Barfield  and  Oliver  as  soon  as  he  could  after 
conference  with  his  client.  Mr.  Haygood,  the  other 
counsel  for  the  defendant,  stated  in  his  place  that  he  had 
been  employed  only  a  few  minutes  before  the  case  was 
called  for  trial.  Hill  testified  that  it  was  true,  as  stated 
by  the  defendant,  that  Barfield  and  Oliver  were  in  the 
same  game  that  he  played  in  for  money ;  that  he  played 
only  one  time  within  two  years  with  Barfield  and  Oliver,  . 
and  at  the  same  time  defendant  says  he  did  not  play 
with  them,  which  was  between  September  1st  and  De- 
cember 31st,  1890.  Johnson,  one  of  the  court  bailiifs, 
testified  that  he  saw  Barfield  Monday  afternoon,  and  that 
Barfield  told  him  he  had  not  been  subpoenaed  in  the.case, 
and  if  Johnson  got  any  subpoena  for  him,  not  to  serve 
it  on  him. 

The  court,  in  overruling  the  motion,  announced  that 
the  defendant  had  not  used  proper  diligence  to  have 
Oliver  and  Barfield  subpoenaed,  and  that  the  evidence 
showed  they  had  not  been  subpoenaed;  and  for  this 
reason  overruled  the  motion. 

J.  M.  DuPree  and  J.  W.  Haygood,  for  plaintift'  in 
error. 

C.  B.  Hudson,  solicitor-general,  contra. 
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Nealy  V,  The  Statr 

The  case  turned  wholly  on  the  credibility  of  the  witnesses,  and 
there  was  no  error  in  denying  a  new  trial.        Judgment  affirmed, 

August  1,  1892. 

Criminal  law.  Evidence.  Before  Judge  Pish.  Dooly 
superior  court.     September  adjourned  term,  1891. 

The  defendant  was  convicted  of  assault  with  intent  to 
murder.  He  moved  for  a  new  trial  on  the  grounds  that 
the  verdict  was  contrary  to  law  and  evidence,  and  the 
motion  was  overruled.  The  testimony  for  the  State 
tends  to  show  that  the  shooting  occurred  near  a  church 
where  service  was  being  held ;  that  one  Anderson  had  a 
bottle  which  the  defendant  asked  to  be  allowed  to  see, 
and  Anderson  replied,  "  Oh,  no ;  it  aint  mine ;  I  won't 
do  it."  Defendant  persisted,  and  then  Anderson  let 
him  see  it.  The  defendant  took  it  in  one  hand  and  held 
his  pistol  in  the  other,  saying,  "  I  keeps  this  God  damn 
bottle."  Anderson  said,  "Oh,  no,  mister;  I  borrowed 
this  bottle."  Defendant  repeated  what  he  had  said. 
Anderson  reached  after  the  bottle,  and  the  defendant 
shot  him  with  the  pistol  and  then  fled  into  the  church, 
pursued  by  Anderson  who  shot  at  him  twice  as  he  ran. 
Anderson  was  not  a  witness  at  the  trial ;  it  was  in  tes- 
timony that  his  home  was  in  Pulaski  county,  the  trial 
being  in  Dooly  county.  T\ie  defendant  introduced  much 
testimony  to  show  that  the  main  witness  for  the  State 
was  so  situated  as  to  be  unable  to  see  what  he  testified 
he  saw.  The  defendant  stated  that  he  did  not  shoot 
"  that  fellow,"  and  that  the  reason  he  ran  was  because 
he  commenced  shooting  at  defendant. 

BusBEE  &  Orum,  for  plaintiff  in  error. 
C.  B.  Hudson,  solicitor-general,  contra. 
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Sterling  v.  The  State. 

1.  In  opening  a  criminal  case  to  a  jury  preliminary  to  the  introduc- 
tion of  evidence,  the  solicitor-general  may  state  what  he  hopes  to 
prove  tending  to  show  the  motive  under  which  the  accused  acted 
in  committing  the  alleged  offence.  If,  on  objection  to  the  state- 
ment, the  court  declines  to  interfere,  but  instructs  the  jury  that 
if  the  solicitor  does  not  prove  what  he  says  he  hopes  or  expects 
to  prove  then  they  shall  give  the  matter  no  consideration  what- 
ever, no  error  is  committed. 

2.  On  the  trial  of  an  indictment  for  assault  with  intent  to  murder, 
though  there  be  no  direct  evidence  pointing  distinctly  to  any 
specific  motive,  the  solicitor-general  in  commenting  on  the  evi- 
dence in  his  argument  may  advance  and  urge  any  theory  as  to 
the  motive  which  is  not  absolutely  inconsistent  with  the  facts 
and  circumstances  in  proof,  motive  being  pertinent,  and  infer- 
ences from  circumstances  being  legitimate  and  proper  means  of 
arriving  at  it. 

3.  The  code,  section  4656,  declaring  that,  "  In  all  cases  where  the 
term  of  punishment  in  the  penitentiary  is  discretionary,  the 
court  shall  determine  that  punishment,  paying  due  respect  to 
any  recommendation  which  the  jury  may  think  proper  to  make 
in  that  regard,*'  and  assault  with  intent  to  murder  being  one  of 
these  offences,  it  was  not  error  to  charge :  "  In  the  event  that 
you  should  think  and  believe  from  the  testimony  that  the  defend- 
ant is  guilty  of  the  offence  charged,  it  is  your  privilege  to  recom- 
mend the  defendant  to  mercy  after  finding  a  verdict  of  guilty, 
and  the  court  would  sentence  the  defendant,  upon  conviction, 
taking  into  consideration  your  recommendation  to  mercy." 

4.  A  conviction  of  assault  with  intent  to  murder  on  circumstantial 
evidence  may  be  had  although  no  particular  motive  for  the  com- 
mission of  the  offence  is  apparent  to  the  jury,  and  although  they 
may  be  unable  to  determine  from  the  evidence  what  his  motive 

•really  was. 

5.  There  was  no  error  in  refusing  a  new  trial.       Judgment  affirmed, 

August.  1,  1892. 

Criminal  law.  Evidence.  Motive.  Conduct  of  trial. 
Charge  of  court.  Before  Judge  Pish.  Sumter  superior 
court.     November  term,  1891. 

Sterling  was  indicted  for  assault  with  intent  to  murder 
Phillips,  and  was  found  guilty  with  a  recommendation 
to  mercy.  He  moved  for  a  new  trial ;  the  motion  was 
overruled,  and  he  excepted. 
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The  first  special  ground  of  the  motion  is  as  follows: 
Before  any  evidence  had  been  introduced,  the  solicitor- 
general  was  proceeding  to  open  the  case  to  the  jury ; 
he  stated  what  he  expected  to  prove,  and  also  stated 
that  he  hoped  to  prove,  but  did  not  know  whether  he 
could  prove  it  or  not,  that  the  motive  actuating  the  de- 
fendant to  make  the  assault  was,  that  Phillips  was  the 
night  watchman  at  the  guano  factory  in  A.mericus,  that 
the  defendant  was  a  recent  employee  just  arrived  to  take 
his  position  at  that  factory,  and  that  the  defendant  him- 
self said :  "  I  have  worked  as  night  watchman  in  another 
guano  factory,  and  I  have  gotten  rid  of  one  night  watch- 
man of  a  guano  factory  before,  and  I  can  get  rid  of 
another  if  necessary."  The  defendant  objected  to  the 
making  of  this  statement,  and  moved  that  the  court  in- 
struct the  jury  not  to  consider  any  statement  made  by 
the  solicitor-general  as  to  what  he  hoped  to  prove.  In 
reply  to  this  objection  the  court  stated  that  he  could,  not 
know  what  the  solicitor-general  hoped  or  expected  to 
prove,  and  said  to  the  jury  that  if  the  solicitor-general 
did  not  prove  what  he  said  he  hoped  or  expected  to 
prove,  then  they  should  give  the  matter  no  consideration 
whatever.  The  defendant  assigns  error  upon  the  over- 
ruling of  his  objection  and  motion,  because  (1)  the  re- 
fusal to  sustain  them  tended  to  prejudice  the  minds  of 
the  jury  against  his  innocence,  especially  as  no  such 
testimony  or  any  suggestion  of  it  was  introduced  Uter 
in  the  trial  by  the  solicitor-general,  naturally  leading 
the  jury  to  infer  that  while  such  was  the  motive  of  the 
defendant  in  committing  the  alleged  act,  it  was  not 
proved  because  of  the  inability  of  the  solicitor-general 
to  obtain  a  witness;  and  (2)  this  was  a  case  of  circum- 
stantial evidence,  and  the  motive  was  a  necessary  link 
in  the  chain. 

The  next  ground  is  that  the  court  allowed  the  solicitor- 
general  in  conclusion  to  ariruo  that  the  desire  to  supplant 
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Phillips  as  night  watchman  by  murdering  him  might  or 
might  not  be  the  motive  of  the  alleged  assault,  over  de- 
fendant's objection  that  such  argument  was  utterly  un- 
warranted by  any  evidence,  there  being  no  evidence  as 
to  that  or  any  other  motive  for  the  crime  charged. 

The  refusal  to  give  the  following  charge  as  requested 
is  assigned  as  error:  "If  you  find  that  the  evidence 
relied  upon  by  the  State  is  circumstantial,  then  I  charge 
you  that  there  muBt  be  proven  some  motive  why  the  de- 
fendant should  have  committed  the  crime  charged 
against  him ;  and  if  an  absence  of  motive  should  appear, 
and  the  evidence  should  be  entirely  circumstantial,  then 
I  charge  you  that  you  should  acquit  the  defendant." 

The  errors  assigned  upon  the  charge  quoted  in  the 
third  head-note  are,  (1)  that  the  law  does  not  provide 
for  the  jury  to  be  instructed  to  recommend  a  defendant  to 
mercy  on  an  indictment  for  this  offence;  and  (2)  that  such 
charge  was  prejudicial  against  the  defendant,  because  it 
tended  to  influence  the  jury,  aside  from  his  positive 
guilt  of  which  they  should  have  been  satisfied  beyond  a 
reasonable  doubt,  to  make  a  compromise  verdict,  to  wit 
the  verdict  which  was  in  fact  made. 

The  other  grounds  are,  that  the  verdict  is  contrary  to 
law  and  evidence,  and  to  the  entire  charge  of  the  court, 
and  especially  to  the  following  portion  thereof:  "  When 
a  great  crime  has  been  committed,  it  is  important  to  in- 
quire whether  the  accused  party  was  influenced  by 
motive  to  commit  such  an  offence,  for  the  absence  of  all 
motive  to  commit  the  offence  charged  against  him  aftbrds 
a  strong  presumption  of  his  innocence.  There  can  be 
no  murder  without  malice,  and  no  malice  without 
motive." 

HiNTON  &  CiTTTS,  by  brief,  for  plaintiff  in  error 

C.  B.  Hudson,  solicitor-general,  contra. 
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Smith  v.  The  Mayor  &  City  Council  op  Ambricus. 

By  the  charter  of  the  city  of  Amerirus,  approved  November  11, 1889, 
(sec.  23),  the  taxing  power  conferred  being  in  the  following  terms, 
"  that  for  the  purpose  of  raising  revenue  for  the  support  and  main- 
taining of  tiie  city  government,  the  Mayor  and  City  Council  of 
Americus  shall  have  power  and  authority,  and  shall  prescribe  by 
ordinance  for  the  assessment,  levy  and  collection  ot  anad  valorem 
tax  on  aU  real  and  personal  property  within  the  incorporate  limits 
of  said  city,  except  such  real  property  as  is  used  for  farming  pur- 
poses only,"  the  exception  is  an  attempt  to  create  an  exemption 
of  the  real  property  used  for  farming  purposes  only ,  and  under  the 
provisions  of  the  constitution  of  1877,  is  null  and  void.  The 
power  to  tax  extends  to  all  property  within  the  city  limits  without 
respect  to  the  purpose  for  which  it  is  used,  unless  it  be  some  class 
or  description  of  property  which  the  constitution  expressly  em- 
powers th^  General  Assembly  to  exempt  from  taxation.  There 
was  no  error  in  denying  the  injunction  prayed  for. 
August  1 ,  1892.  Judgment  affirmed. 

Municipal  corporation.  Taxation.  Before  Judge 
Fish.   Sumter  county.   At  chambers,  February  20, 1892. 

Injunction  was  sought  by  Smith  to  prevent  the  col- 
lection of  municipal  taxes  assessed  and  levied  against 
his  land  in  the  city  of  Americus,  which  was  used  by  him 
for  farming  purposes  only.  It  was  denied  on  the  ground 
that  such  lands,  in  the  opinion  of  the  court,  are  subject 
to  municipal  taxation.  The  plaintiff  alleges  that  the 
original  charter  of  the  city,  which  was  the  same  as 
had  previously  been  granted  to  the  city  of  Oglethorpe 
(Acts  1851-2,  p.  401),  contained  the  provision,  "that  all 
lands  used  within  said  corporate  limits  exclusively  for 
farming  purposes  shall  be  exempt  from  the  payment  of 
city  or  corporation  tax";  that  on  February  22, 1872,  the 
General  Assembly  passed  an  act  revising  the  city 
charter,  containing  the  same  language ;  that  by  the  act 
of  November  11,  1889  (Acts  1889,  p.  961),  the  subject 
of  taxation  by  the  city  was  fully  and  explicitly  provided 
for,  expressly  excepting  "  such  real  property  as  is  used 
for  farming  -purposes  only";  that  these  clauses  have 
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never  been  repealed  or  modified,  and  at  no  time  since  the 
grant  of  its  original  charter  has  the  city  had  any  power 
to  tax  such  lands  to  any  extent  or  for  any  purpose.  The 
city  admits  that  prior  to  the  adoption  of  the  constitution 
of  1877  it  had  no  power  under  its  charter  to  tax  such 
lands,  but  alleges  that  since  then  it  has  had  full  power 
to  do  so,  and  that  the  exception  set  out  in  the  petition 
of  plaintiff  is  violative  of  the  constitution,  art.  7,  sec. 
2,  pars.  2  and  4.  The  other  points  in  the  case  are  imma- 
terial here. 

GusTiN,  GuERRY  &  Hall   and    Guerry   &   Son,   for 
plaintiff, 
B.  P.  HoLLis  and  E.  A.  Hawkins,  contra. 


Tanner  et  at  v.  Rosser  et  al. 

Under  ?3940  of  the  code,  the  grand  jury  empaneled  at  the  fell  term 
of  the  superior  court  ia  to  fix  the  compensation  of  jurors  for  the 
next  succeeding  year,  and  when  that  grand  jury  continues  to  serve 
until  the  succeeding  calendar  year  has  in  part  expired,  it  may  still 
fix  such  compensation,  and  the  use  of  the  words  "  for  the  next 
succeeding  year"  in  the  report  or  general  presentments  will  be 
construed  as  applicable  to  the  year  touching  which  that  particular 
grand  jury  has  power  to  act,  to  wit  the  year  succeeding  the  begin- 
ning of  the  fall  term  for  which  they  were  empaneled  and  during 
which  they  actually  served,  the  report  or  presentments  expressly 
referring  to  the  section  of  the  code  conferring  the  power  which 
the  grand  jury  meant  to  exercise.  Judgment  affirmed, 

Augustas,  1892. 

Pay  of  jurors.  Construction.  Before  Judge  Mar- 
shall J.  Clarke.  Fulton  superior  court.  March  term, 
1892. 

Mandamus  was  sought  to  compel  payment  to  the 
plaintifts  of  $2  per  day  for  their  services  as  jurors  in 
the  city  court  of  Atlanta,  Fulton  county,  in  February, 
1892.  The  grand  jury  for  the  fall  term,  1891,  of  Fulton 
superior  court,  by  their  presentments  fixed  the  compen- 
sation of  the  jurors   in   the   county   in   these   words: 
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"  Section  3940  of  the  State  code  authorizing  us  to  do  so, 
we  fix  the  pay  of  all  jurors  for  the  next  succeeding  year 
at  J2.00  per  diem"  This  action  was  under  date  of  Jan- 
uary 26,  1892.  A  demurrer  was  overruled  and  the  pe- 
tition sustained,  the  judge  holding  that  the  words  "  for 
the  next  succeeding  year,"  being  used  by  the  grand  jury 
for  the  fall  term,  1891,  meant  the  year  1892,  inasmuch 
as  that  grand  jury  had  nothing  to  do  with  fixing  the 
pay  of  juror&  for  the  year  1893.  The  statutes  cited  are, 
Code,  §§3940,  3936,  5202 ;  Acts  1877,  p.  46 ;  Acts 
1884-5,  p.  41 ;  Acts  1890-91,  p.  80. 

William  8.  Thomson,  for  plaintiffs  in  error. 
RossER  &  Carter,  Weil  &  Goodwin  and  Jambs  A. 
ANDBR80N,  contra. 


Barham,  administrator,  v.  MoKneblt,  administrator. 

A  receipt  under  seal  executed  by  a  daughter  to  her  father  in  which 
she  acknowledges  that  she  has  received  of  him  a  specified  sum  as 
an  advancement  in  full  of  her  prospective  share  in  his  estate,  both 
real  and  personal,  at  or  after  his  death,  and  by  which  she  relin- 
quishes and  forever  quitclaims  all  her  right,  title  and  interest  in 
his  estate,  is  a  valid  and  binding  contract,  and  after  the  death  of 
the  father  intestate,  leaving  other  heirs  and  distributees,  will  bar 
and  estop  the  daughter  from  claiming  or  taking  any  part  of  his 
estate  in  a  contest  with  his  administrator.  Quarles  t?.  Quarles,  4 
Mass.  680;  Kenney  v.  Tucker,  8  Mass.  143;  Galbraith  «?.  McLain, 
84111.379;  Power's  Appeal,  63  Pa.  St.  443;  Havens  r.  Thompson 
and  Allen,  26  N.  J.  Eq.  383;  Brands  v,  DeWitt,  44  K  J.  Eq.  545,  14 
Atl.  Rep.  894,6  Am.  St.  Rep.  909;  Appeal  of  Summerville  (Pa.), 
18  Atl.  Rep.  654.  And  see  Trull  v.  Eastman,  3  Mete.  (Mass.)  121, 
37  Am.  Dec.  126;  Curtis  t?.  Curtis,  40  Me.  24,  63  Am.  Dec.  651; 
McDonald  v,  McDonald,  5  Jones'  Eq.  211 ;  McBee  v.  Mvers,  4  Bush, 
356;  Mastin  v.  Marlow,  65N.Car.  695;  Lee's  exVv.  Lee,  2Duvall 
(Ky.)  134;  Stoyer  v.  Eycleshimer,  46  Barb.  84,  s.  c.  3  Keyes,  620; 
Jenkins  v.  Stetson,  9  Allen,  128;  Fitzgerald  v.  Vestal,  4  Sneed 
(Tenn.)  257;  Lockyer  v.  Savage,  2  Strange,  947;  2  Story's  Eq.  Jur. 
§1040b;  1  Am.  &  Eng.  Enc.  of  L.  830.  Judgment  rererted. 

August  28, 18:)2. 
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Ileir  at  law.  Contract.  Advancement.  Before 
Judge  BoYNTON.  Henry  superior  court.  October  term, 
1891. 

Citation  for  settlement  was  brought  on  January  18, 
1889,  by  Mrs.  Mary  Ann  McKneely,  daughter  of  T.  T. 
Barham,  deceased,  against  W.  H.  H.  Barham,  adminis- 
trator of  T.  T.  Barham.  The  ordinary  adjudged  that 
the  plaintiff  was  not  entitled  to  recover,  and  she  ap- 
pealed to  the  superior  court.  She  died,  and  her  admin- 
istrator, J.  W.  McKneely,  was  made  a  party  in  her 
stead.  The  case  was  referred  to  an  auditor,  and  to  his 
report  exceptions  were  filed  by  the  defendant,  the  over- 
ruling of  which  is  here  assigned  as  error.  The  order  of 
reference  to  the  auditor  directed  him  to  ascertain  and 
report  what  is  the  distributive  share  of  Mrs.  McKneely 
in  the  estate  of  T.  T.  Barham,  treating  her  as  entitled 
to  a  full  distributive  share ;  all  questions  of  law  being 
reserved  for  the  decision  of  the  court.  The  auditor 
found  among  others,  the  following  facts: 

T.  T.  Barham  died  June  12,  1883,  and  W.  H.  H.  Bar- 
ham was  appointed  administrator  on  August  6,  1888. 
The  heirs  at  law  were  the  widow  and  six  children.  In 
the  lifetime  of  the  intestate  the  children  each  received 
advancements,  Mrs.  McKneely  receiving  $1,866  worth 
of  slaves,  a  horse  worth  $100  and  $2,000  in  money. 
This  money  is  the  same  as  that  mentioned  in  the  fol- 
lowing paper  executed  under  seal  by  Mrs.  McKneely 
and  her  husband  in  the  presence  of  witnesses : 

"State  of  Georgia,  Henry  County:  Received  of  T.  T. 
Barham  two  thousand  dollars  as  an  advancement  in  full 
of  our  prospective  share  in  his  estate,  both  real  and 
personal,  at  or  after  his  death,  and  we,  Mary  McKneely, 
daughter  of  the  said  Barham,  and  James  E.  McKneely, 
husband  of  Mary  McKneely,  we  do  hereby  relinquish 
and  forever  quitclaim  for  ourselves  and  our  children  all 
our  rights,  title  and  interest  in  the  estate  of  the  said 
Barham.  In  witness  whereof  we  have  hereunto  set  our 
hands  and  seals  this  11th  day  of  December,  1882." 
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Mrs.  McKneely  was  permitted  by  the  intestate  to  live 
on  his  land  for  thirty-six  years  without  paying  rent;  he 
never  charged  her  rent  for  the  same,  and  never  charged 
her  with  any  of  the  articles  mentioned  in  the  evidence. 
John  Barham,  a  son  of  the  intestate,  lived  on  intestate's 
land  without '  paying  rent ;  and  W.  H.  H.  and  B.  F. 
Barham,  two  other  sons,  also  cultivated  his  land,  but 
did  so  under  contract  to  support  him  and  his  wife  and 
look  after  his  business.  When  the  paper  above  set 
forth  was  given,  Mrs.  McKneely  expressed  satisfaction 
with  the  contract.  She  wanted  to  move  to  Texas,  and 
took  the  ^f2,000  in  lieu  of  living  on. the  land  as  she  had 
been  doing,  and  receiving  it  at  his  death  as  her  part  of 
the  estate.  Three  or  four  years  before  this  suit  the  ad-' 
ministrator  had  a  settlement  with  the  heirs  other  than 
Mrs.  McKneely,  taking  no  advancements  into  account. 
She  made  no  demand  on  him  for  any  of  the  estate 
prior  to  beginning  the  suit.  The  auditor  did  not  pass 
upon  the  legal  eftect  of  the  paper  above  set  out.  He 
found  that  the  use  by  Mrs.  McKneely  of  the  intestate's 
land  was  not  an  advancement,  and  that  she  was  entitled 
to  a  certain  sum  as  her  distributive  share. 
.  Among  the  exceptions  to  the  report  are,  that  the 
auditor  should  have  charged  the  plaintiff  with  the. use 
of  the  land  as  an  advancement ;  that  he  accounts  the 
$2,000  paid  by  the  intestate  to  Mrs.  McKneely  as  an  ad- 
vancement, when  the  receipt  shows  that  it  was  in  full 
and  final  settlement  of  all  her  interest  in  the  estate,  and 
it  was  error  to  give  her  any  amount  whatever,  because 
this  receipt  and  the  evidence  showing  her  satisfaction  is 
conclusive  that  she  has  no  interest  therein  ;  and  that 
he  gives  her  an  amount  to  which  she  is  not  entitled,  the 
defendant  having  paid  out  the  estate  before  she  began 
suit,  and  she  having  caused  him  to  do  so  by  giving  the 
receipt  for  $2,000  in  full  of  her  prospective  interest, 
thus  making  him  believe  (as  well  as  by  afterwards  cora- 
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municating  with  him)  that  she  really  disowned  any  fur- 
ther interest. 

Bryan  &  Dicken,  for  plaintiff  in  error. 

J.  F.  Wall  and  E.  J.  Reagan,  by  brief,  contra. 


Hbnky  v.  The  Central  Railroad  &  Banking  Co.       .  ^  ^f| 

1.  Where  it  does  not  appear  either  that  the  carrier  received  the 
goods  as  in  bad  order  or  that  they  were  in  fact  in  bad  order  when 
received,  the  presumption  is  they  were  in  good  order. 

2.  If,  by  an  actual  sale  and  receipt  of  the  price,  the  consignee  pro- 
tects himself  against  any  loss  resulting  from  the  goods  being 
damaged  in  transUu,  he  cannot  recover  of  the  carrier  anything 
beyond  nominal  damages  and  costs.  That  he  may  be  liable,  on 
account  of  warranty  or  fraud  in  making  the  sale,  to  refund  to  the 
purchaser  a  part  of  the  price,  will  not  entitle  him  to  proceed 
against  the  carrier  before  refunding,  on  the  contingency  that  this 
liability  may  sometime  be  enforced. 

8.  If  he  has  thus  protected  himself  as  to  a  part  of  the  consignment 
but  not  as  to  the  whole,  he  may  recover  actual  damages  as  to  the 
part  on  which  he  has  sustained  such  damages. 

4.  A  declaration  by  a  consignee  against  a  carrier  for  damages  which 
have  never  been  sustained  by  the  plaintiff,  Is  not  amendable  by 
introducing  as  a  usee  of  the  action  a  purchaser  from  him  who,  by 
reason  of  paying  for  the  goods  more  than  they  were  worth,  has 
sustained  damage. 

5.  Inasmuch  as  the  evidence  showed  a  cause  of  action  for  a  small 
amount  on  account  of  damage  to  that  part  of  the  consignment 
which  was  unloaded  in  Macon  and  stopped  there,  the  court  erred 
in  granting  a  nonsuit.  Judgment  reversed, 

August  23, 1891 

Carriers.  Evidence.  Damages.  Amendment.  Non- 
suit. Before  Judge  Miller.  City  court  of  Macon. 
Septembr  term,  1891. 

The  action  was  by  Henry  against  the  Central  Rail- 
road and  Banking  Company  of  Georgia,  for  f400 
damages  to  a  cat-load  of  fresh  meat.  The  court  granted 
a  nonsuit,  and  th'e^  plaintift*  excepted.  The  evidence 
shows  the  following  facts : 

The  plaintiff  purchased  from  the  Armour-Cuddahy 
Packing  Company  a  car  of  dressed  cattle,  sheep  and 
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hogs.  The  meat  was  in  good  condition  when  the  car 
was  loaded.  It  was  shipped  from  South  Omaha,  Ne- 
braska, on  March  20,  1889,  consigned  to  the  plaintiff*  at 
Brunswick,  Georgia,  by  the  Missouri  Pacific  Railway 
Company  in  car  "A.  R.  T.  5021."  The  car  was 
thoroughly  chilled  and  iced.  The  "through"  bill  of 
lading  acknowledged  receipt  "  in  apparent  good  order," 
and  specified  the  route  as  "  C/o  N.,  C.  &  St.  L.  to  Chat- 
tanooga, c/o  E.  T.,  V.  &  G.,  re-ice  Columbus."  It 
provided  that  "  in  the  event  of  the  loss  of  property 
under  the  provisions  of  this  agreement,  the  value  or  cost 
of  the  same  at  the  point  of  shipment  shall  govern  the 
settlement."  The  car  arrived  in  Atlanta,  Georgia,  by 
the  Western  &  Atlantic  railroad,  at  six  o'clock  in  the 
evening  of  March  25,  the  time  which  had  been  consumed 
in  coming  from  South  Omaha  being  a  reasonable  time. 
It  was  delivered  to  the  defendant  in  about  three  quar- 
ters of  an  hour  after  it  reached  Atlanta,  but  at  some 
time  on  the  next  day  it  was  returned  by  the  defendant 
to  the  Western  &  Atlantic  company,  because  condemned 
for  repairs.  That  company  received  it  back,  repaired  it, 
and  again  delivered  it  to  the  defendant  on  March  27. 
The  chief  record  clerk  for  the  W.  &  A.  company  testi- 
fied :  "  It  is  ordinarily  the  duty  of  the  receiving  road 
to  keep  such  cars  iced,  but  where  cars  are  returned  to 
be  repaired,  I  would  have  had  the  ice  chambers  in- 
spected, and  if  necessary,  would  have  had  the  car  re- 
iced."  The  car  arrived  in  Macon,  Georgia,  on  March 
28,  and  in  Brunswick  on  March  29.  At  Macon  it  was 
opened  by  the  plaintiff  and  the  meat  found  to  be  in  bad 
condition  caused  by  failure  properly  to  re-ice  in  transit. 
It  ought  to  have  been  carefully  and  regularly  iced  each 
thirty-six  hours.  No  amount  of  attention  or  re-icing  at 
Macon  would  further  benefit  it;  it  was  bound  to  dete- 
riorate in  value  very  rapidly  in  spite  of  such  precautions. 
The  temperature  of  the  car  was  far  too  high,  especially 
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at  the  top,  caused  by  there  being  too  little  ice  in  the 
boxes.  The  plaintift'  took  out  at  Macon  several  cattle 
and  hogs,  and  had  the  car  properly  re-iced  and  sent  on 
to  Brunswick  where  it  arrived  on  the  next  day.  Had 
the  meat  been  perfectly  sound,  properly  iced  and  cool 
when  it  arrived  at  Macon,  there  being  re-iced  and  for- 
warded to  Brunswick  on  the  same  day,  it  could  not  have 
been  damaged  between  those  cities;  but  being  partly 
damaged  when  it  arrived  at  Macon,  and  imperfectly 
iced,  it  would  incur  additional  damage  between  there 
and  Brunswick  in  spite  of  its  being  re-iced  at  Macon. 
After  it  has  once  got  into  bad  shape,  it  is  next  to  im- 
possible to  benefit  it  any  by  trying  to  regain  its  former 
temperature.  The  meat  taken  out  at  Macon  was  dam- 
aged at  least  one  third ;  it  would  have  been  worth  from 
$275  to  ^fSOD  if  in  good  condition ;  the  value  of  the 
whole  car-load,  in  good  condition,  was  $1,070  at  South 
Omaha.  The  meat  which  arrived  at  Brunswick  was 
found  damaged  at  least  sixty  per  cent,  when  the  car 
was  opened  there  on  arrival.  The  car  was  found  to  be 
properly  iced.  Of  the  carcasses  taken  out  at  Macon 
the  plaintiff  sold  two  to  the  agent  of  the  Armour  Pack- 
ing Co.,  who  had  trouble  with  it,  due  to  its  condition 
at  the  time  purchased ;  he  needed  the  meat,  and  took 
chances  of  sustaining  loss  which  occurred  later.  As 
to  the  rest  of  the  meat  taken  out  at  Macon,  the  plain- 
tiff cut  oft'  and  threw  away  what  was  unfit  for  use  (not 
over  one  fourth  of  the  beef  and  about  ten  per  cent,  of 
the  pork),  and  disposed  of  the  remainder,  but  kept  no 
record  of  what  it  brought.  It  appears  from  the  decla- 
ration that  the  car  was  shipped  from  Macon  by  a  car- 
rier other  than  the  defendant.  The  pleas,  other  than 
the  general  issue,  seem  to  treat  each  carrier  as  receiv- 
ing the  shipment  as  in  good  order. 

The  evidence  further  disclosed  that  the  meat  which 
went  to  Brunswick  was  intended  for  one  Baumgartner, 

▼  80-52 
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on  whom  the  plaintiff  drew  with  bill  of  lading  for  the 
whole  amount,  before  the  car  reached  there.  Baum- 
gartner  paid  plaintiff  the  amount  of  the  draft,  and 
plaintiff  had  not  refunded  the  amount  to  him.  Coun- 
sel proposed  to  amend  the  declaration  so  that  the  suit 
should  proceed  in  the  name  of  Henry  for  the  use  of 
Baumgartner;  but  the  court  refused  to  allow  the  amend- 
ment,  and  this  ruling  also  is  excepted  to. 

J.  L.  Anderson,  for  plaintiff. 
R.  F.  Lyon,  for  defendant. 


Russell  v.  Faulkner  &  Son. 

1.  Under  eection  8306  of  the  code,  the  declaration  in  a  case  com- 
menced  by  attachment  must  be  filed  at  the  term  of  the  court  to 
which  the  attachment  is  returnable,  '*  the  first  term  "  being  the 
return  term  of  the  writ  of  attachment. 

2.  That  the  levying  officer  failed  to  make  an  actual  return  of  the 
attachment  with  his  actings  and  doings  thereon  at  or  before  the 
return  term,  affords  no  reason  why  the  declaration  should  not  be 
filed  as  the  statute  requires,  especially  where  the  delay  of  the  officer 
is  acquiesced  in  by  the  plaintiff  or  his  counsel  and  no  proceed- 
ing is  instituted  to  compel  the  officer  to  make  a  return.  Nor  is  it 
an  excuse  that  one  of  the  plaintiff's  attorneys,  a  member  of  a 
firm  practicing  in  the  court,  was  prevented  by  providential  cause 
from  attending  the  court  during  most  of  the  term,  although  he 
was  the  member  of  his  firm  who  had  the  particular  case  in  charge, 
and  the  other  member  was  not  informed  as  to  the  time  when  the 
attachment  was  returnable  and  did  not  expect  and  was  not  ex- 
pected by  his  copartner  to  look  after  the  case  or  give  it  any  at- 
tention. Both  members  being  practitioners  in  the  same  court 
and  each  of  them  being  equally  the  plaintiff's  counsel  in  the 
case,  their  client  was  entitled  to  the  services  of  the  one  present 
in  the  absence  of  the  other. 

31  The  declaration  not  having  been  filed  till  the  second  terra,  that 
is  the  term  succeeding  that  to  which  the  attachment  was  return- 
able, the  court  erred  in  not  dismissing  the  attachment  because 
the  declaration  was  filed  too  late.  Judgment  revened, 

August  23.  1892. 

Attachment.     Attorney.      Practice.     Before   Jadge 
Ross.     City  court  of  Macon.     September  term,  1891. 
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Attachment  was  sued  out  by  Faulkner  &  Son  against 
Russell  on  April  28,  1891,  returnable  to  the  June  term, 
1891,  of  the  city  court  of  Macon.  It  was  levied  on  the 
next  day,  and  on  April  30,  the  defendant  made  affidavit 
contesting  the  sufficiency  of  the  attachment  bond,  and 
also  replevied  the  property  by  giving  bond  which  was 
attested  and  approved  by  the  magistrate  who  issued  the 
attachment.  On  May  9,  an  additional  security  executed 
the  attachment  bond  in  the  presence  of  the  same  mag- 
istrate. On  August  14,  1891,  all  the  papers  above  men- 
tioned were  filed  in  the  office  of  the  clerk  of  the  city 
court,  and  the  attachment  case  was  docketed  to  the 
September  term,  1891,  of  the  city  coui*t.  During  that 
term,  on  October  8,  the  defendant  moved  to  dismiss  the 
attachment  because  no  declaration  had  been  filed  at  the 
June  term.  The  declaration  was  filed  on  October  8, 
after  the  motion  to  dismiss.  The  defendant  amended 
his  motion,  alleging  that  the  declaration  "  was  filed 
at  the  second  term  of  said  attachment,"  and  he  there- 
fore moved  to  dismiss  the  declaration  and  suit.  As 
cause  for  not  sustaining  the  motion,  Mr.  Wimberly,  of 
the  firm  of  Steed  &  Wimberly,  the  plaintiff's'  counsel, 
made  the  following  statement  which  was  heard  without 
objection,  and  was  not  controverted  : 

According  to  our  firm's  division  of  work,  I  had  the 
entire  preparation  and  management  of  this  case ;  was 
the  one  our  client  saw  and  looked  to.  My  partner,  Mr. 
Steed,  had  no  acquaintance  with  the  case.  In  the  latter 
part  of  May,  1891,  I  received  unexpectedly  a  telegram 
notifying  me  of  the  dangerous  illness  of  my  father  at 
Lumpkin,  Qa.,  and  notifying  me  to  come  at  once.  It 
was  then  within  a  few  minutes  of  train  time ;  I  only 
had  time  to  reach  the  train ;  had  no  time  to  see  my 
family,  carry  my  clothes  with  me,  or  to  discuss  any  law 
matters  with  my  partner,  or  to  familiarize  my  partner 
with  those  cases  I  had  more  especially  in  charge.     I  re- 
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mained  at  my  father's  bedside  constantly,  almost  with- 
out rest,  till  his  death  about  the  middle  of  June,  1891, 
and  during  this  time  had  leave  of  absence.  On  my  re- 
turn to  Macon  two  or  three  days  afterwards,  I  was  un- 
der the  impression  that  the  June  term  of  court  had  been 
adjourned,  the  presiding  judge  being  at  the  military  en- 
campment ;  but  afterwards  I  learned  that  the  court  was 
in  session  June  26th  and  27th,  C.  A.  Turner,  Esq., 
judge  T^ro  hac  presiding;  when  I  learned  this  the  term 
had  been  adjourned.  By  reason  of  the  time  I  lost  from 
my  business,  I  forgot  the  date  of  this  attachment  and 
was  under  the  impression  it  was  returnable  to  the  Sep- 
tember term  instead  of  the  June  term,  and  was  confirmed 
in  this  impression  by  finding  the  case  docketed  and  re- 
turned to  the  September  term.  At  the  September  term 
I  intended  to  file  the  declaration,  but  was  delayed  in 
doing  so  by  reason  of  not  being  able  to  confer  with  my 
client  and  prepare  it,  my  client  being  a  transient  rail- 
road subcontractor  who  had  finished  his  work  and 
moved  away ;  but  I  would  have  filed  it  during  said 
term.  At  the  time  I  learned  that  defendant  had  a  mo- 
tion to  dismiss  for  want  of  such  declaration,  the  matter 
of  filing  it  had  escaped  me,  but  I  was  in  court  for  the 
purpose  of  filing  motions  for  new  trial,  taking  judg- 
ments, and  doing  other  things  necessary  to  be  done  be- 
fore the  end  of  the  September  term,  and  would  have 
examined  the  docket  again  and  discovered  that  this  de- 
claration had  to  be  filed  that  day,  and  would  have  filed 
it,  even  if  I  had  not  learned  of  defendant's  motion.  I 
was  under  the  impression  that  the  September  term  was 
the  term  to  which  the  attachment  was  returnable,  and 
found  it  returned  and  filed  to  thai  term,  and  thought 
that  I  had  the  whole  of  the  term  within  which  to  file 
the  declaration  ;  and  hence  let  the  matter  go  over  to 
the  latter  part  of  the  t^rm.  If  the  attachment  had  been 
returned  to  the  June  term,  my  partner  would  have 
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found  it  there,  and  would  have  filed  the  declaration  at 
that  term. 

Mr.  Steed  stated  that  he  was  present  at  the  call  of 
the  docket  on  the  first  day  of  the  June  term,  and  would 
have  heard  and  attended  to  this  ease  if  it  had  been  on 
the  docket  to  be  called. 

The  motion  to  dismiss  was  overruled,  the  judge  stat- 
ing that  his  construction  of  the  law  was  that  the  plain- 
tiffs  could  file  their  declaration  at  the  first  term  after  the 
attachment  was  returned  to  the  proper  court,  and  that 
they  were  not  required  to  file  the  declaration  at  the* 
term  to  which  the  attachment  was  returnable,  unless  it 
should  be  returned  by  the  levying  officer  before  or  dur- 
ing that  term.     To  this  ruling  the  defendant  excepted. 

Hardeman,  Davis  &  Turner,  for  plaintiff'  in  error. 
Steed  &  Wimberly,  contra. 


I  89    82ll 

Butler  v.  The  State.  \mjm\ 

89    8211 
107    620| 

!•  The  act  of  August  11, 1891,  which  prohibits  the  sale  of  spirituous, 
alcoholic  or  malt  liquor  within  a  radius  of  three  miles  of  any 
church  or  school-house,  is  not  unconstitutional  as  to  matter  not 
embraced  in  any  of  the  provisos,  for  insufficiency  of  the  title,  or 
for  want  of  uniformity  in  its  operation  on  account  of  discriminat- 
ing between  sales  made  in  the  country  and  those  made  in  iucor- 
porated  towns  or  cities,  or  because  of  any  conflict  with  the  general 
local  option  law,  the  act  being  a  general,  not  a  local  act.  Nor  is 
the  act  unconstitutional  because  it  does,  or  may,  incidentally  op- 
erate in  one  or  more  counties,  by  reason  of  the  number  and  loca- 
tion of  the  churches  and  school- houses  within  the  same,  to  pro- 
hibit for  the  time  being  any  sale  whatsoever  of  the  liquors  men- 
tioned in  the  act  within  the  boundaries  of  such  counties  and  out- 
side of  incorporated  towns  and  cities. 

2.  It  does  not  affirmatively  appear  from  the  journals  or  otherwise 
that  the  General  Assembly  was  not  in  legal  session  at  the  time 
the  act  was  passed,  or  that  the  act  was  not  read  three  times  and 
on  three  separate  days  in  each  house.  The  entries  on  the  jour- 
nals are  sufficient  to  uphold  the  act  as  constitutional  with  respect 
to  the  time  and  mode  of  passing  it.  The  court  <lid  not  err  in  de- 
nying a  new  trial.  Judgmerd  affirmed, 

Au^rust  28,  1802. 
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Criminal  law.  Liquor.  Statute.  Constitution.  Be- 
fore Judge  Ross.     City  court  of  Macon.     June  term, 

1892. 

The  indictment  was  for  selliug  liquor  witbia  three 
miles  of  a  church,  under  the  act  of  August  11,  1891. 
Acts  1890-1,  page  132.  The  following  facts  were  agreed 
on :  In  the  month  of  January,  1892,  the  county  com- 
missioners of  Bibb  county  granted  permission  to  de- 
fendant to  sell  liquor  at  the  place  charged  in  the  accusa- 
tion. He  paid  his  State  and  county  license.  The  de- 
fendant has  been  since  that  time  engaged  in  the  retail 
sale  of  spirituous,  alcoholic  and  malt  liquors  at  the 
place  charged.  By  actual  measurement  over  the  nearest 
road  from  defendant's  store  to  the  church,  the  distance 
is  three  miles  and  five  one  hundredths  of  a  mile.  By 
actual  measurement  across  the  country  and  through  a 
swamp,  around  which  the  public  road  makes  a  bend,  the 
distance  from  the  bar-room  to  the  church  is  16  feet  less 
than  three  miles,  which  distance  is  admitted  to  be  the 
length  of  a  geometrical  straight  line  from  the  bar-room 
to  the  church.  The  first  measurement  was  made  at  the 
instance  of  defendant,  shortly  after  his  license  was 
granted.  The  second  measurement  across  the  country 
was  made  on  the  day  preceding  the  taking  out  of  this 
accusation.  Defendant's  store  is  in  the  county  of  Bibb. 
The  church.  Stone  Creek  church,  named  in  the  accusa- 
tion, is  in  the  county  of  Twiggs.  There  is  no  other 
church  or  school-house  within  three  miles  of  defendant's 
store.  And  it  is  admitted  that  neither  the  bar-room  nor 
the  church  in  question  is  in  any  incorporated  town  or 
city  in  this  State.  The  prosecutor  testified  that  he  had 
made  a  careful  examination  of  the  county  of  Bibb  to 
ascertain  if  there  is  any  point  in  that  county  which  is 
not  within  three  miles  of  a  church  or  school-house,  and 
had  found  no  such  point;  his  information  was  based  on 
inquiry  in  each  neighborhood ;  he  made  no  measure- 
ments. 
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One  of  the  assignments  of  error  is  upon  the  overrul- 
ing of  the  defendant's  plea  in  abatement,  in  which  he 
alleged  that  he  was  granted  a  license  on  the  5th  of  Jan- 
uary, 1892,  to  sell  liquor  at  the  place  described  in  the 
accusation,  by  the  commissioners  of  Bibb  county,  who 
are  by  law  clothed  with  authority  to  decide  the  question 
as  to  whether  his  bar-room  is  within  the  prohibited  dis- 
tance from  a  church  or  school-house. 

The  defendant  contends  that  the  conviction  was  con- 
trary to  law,  because  the  act  in  question  is  unconstitu- 
tional, null  and  void,  for  the  following  reasons  :  (a)  It 
was  not  passed,  as  shown  by  the  journals  of  the  Senate 
and  House,  as  required  by  the  constitution,  it  not  hav- 
ing been  read  on  three  separate  days  in  each  house,  both 
houses  having  adjourned  and  prolonged  the  session 
without  the  necessary  two  thirds  vote.  (6)  It  is  not 
uniform  in  its  operation,  for  it  permits  barkeepers 
within  a  city  or  town  to  sell  liquor  within  three  miles  of 
a  church  either  within  or  without  a  city ;  whereas  bar- 
keepers not  located  in  a  town  or  city,  cannot  sell  within 
three  miles  of  a  church  located  either  within  or  without 
a  city,  (c)  It  is  unconstitutional  as  applicable  to  Bibb 
county,  it  being  a  law  prohibiting  the  sale  of  liquor 
anywhere  in  said  county,  there  being  no  bar-rooms  in 
said  county,  and  it  being  impossible  to  locate  therein  a 
bar-room  that  is  not  within  three  miles  of  a  church  or 
school-house ;  and  the  General  Assembly  cannot  pass  a 
local  prohibition  law  in  conflict  with  the  provisions  of 
the  general  local  option  law  now  of  force  in  the  State, 
the  law  being  that  the  question  of  prohibition  shall  be 
submitted  to  the  vote  of  the  county  to  determine  for 
itself  whether  whiskey  shall  be  sold  within  its  limits, 
and  the  cfleet  of  the  law  [the  act  of  1891]  being  to 
create  prohibition  without  submitting  the  question  to 
the  voters  of  Bibb  county,  and  all  counties  the  geog- 
raphy of  which  is  such  that  there  is  no  place  where  a 
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bar-room  can  be  located  without  its  being  within  the 
prohibited  distance  of  a  church  or  school-house,  (d)  It 
is  not  uniform  in  its  operation,  because  it  exempts  there- 
from cities  and  towns,  (e)  And  because  it  exempts  the 
sale  of  liquors  in  original  packages  of  not  less  than 
forty  gallons  by  the  manufacturer.  (/)  And  because 
its  plain  purpose  is  to  prevent  the  sale  of  liquor,  and 
especially  in  the  county  of  Bibb,  without  submitting  the 
question  to  the  voters  of  that  county,  which  cannot  con- 
stitutionally be  done  while  the  general  local  option  act 
remains  of  force,  [g)  Its  title  varies  from  its  body  and 
does  not  disclose  the  exception  therein  contained  in 
favor  of  a  certain  class.       • 

Another  ground  of  error  is,  that  the  venue  of  the 
crime  should  have  been  laid  in  Twiggs  county  where 
the  church  is  situated  ;  and  therefore  the  conviction  in 
Bibb  county  was  illegal.  ^ 

Finally  it  is  insisted  that  the  defendant  was  not  guilty, 
because  the  "evidence  showed  that  the  place  of  selling 
liquor  was  not  within  three  miles  of  a  church  or  school- 
house,  measured  by  the  nearest  accessible  road,  but  was 
only  very  slightly  less  than  three  miles,  when  measured 
as  the  crow  flies,  across  the  country  whose  swampy  con- 
dition rendered  it  impracticable  for  travel." 

R.  W.  Patterson,  for  plaintiff'  in  error. 

W.  H.  Felton,  Jr.,  solicitor-general,  by  brief,  contra. 


HiTT  &  Company  v.  Ehrlich  &  Brother. 

Under  the  facts  disclosed  by  the  record,  there  was  no  abuse  of  dis- 
cretion in  granting  a  temporary  injunction  in  this  case. 
August  27, 1892.  Judgment  affirmed. 

Injunction.      Before    Judge    Falligant.      Chatham 
county.     June  8,  1892. 

Injunction  was  granted  on  the  petition  of  Ehrlich  & 
Bro.   against  Hitt  &  Co.,  their  attorney  C.  N.  West, 
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M.  Y.  &  D.  I.  Maclntyre,  and  the  sheriff",  iu  which  peti- 
tion Enrique  Pigraue  joined  by  petition  pro  interesse 
suo.  Hitt  &  Co.  and  C.  N.  West  excepted.  The  facts 
are  as  follows : 

Hitt  &  Co.  brought  suit  in  the  city  court  of  Savannah 
against  Barnett  &  Cohn,  and  caused  process  of  garnish- 
ment to  issue  and  be  served  on  M.  Y.  &  D.  I.  Maclntyre, 
cotton  factors,  who  answered  denying  that  they  had  any 
money  or  property  of  Barnett  &  Cohn,  which  answer 
was  traversed;  and  upon  the  trial  of  this  issue  the  traverse 
was  sustained  by  the  verdict  of  a  jury.  The  garnishees 
moved  for  a  new  trial,  which  was  denied ;  and  to  this 
ruling  they  took  a  bill  of  exceptions  which  is  pending 
in  the  Supreme  Court.  But  they  gave  no  supersedeas 
bond ;  and  Ilitt  &  Co.,  having  obtained  judgment  against 
Barnett  &  Cohn,  caused  execution  to  issue  and  be 
placed  in  the  hands  of  the  sheriff*  for  levy ;  whereupon 
the  petition  for  injunction  was  brought.  At  the  time 
of  the  service  of  the  garnishment,  the  garnishees  had 
certain  cotton  which  Ehrlich  &  Bro.  claimed  as  belong- 
ing to  them,  and  they  gave  to  the  garnishees  a  bond  to 
indemnify  them  against  any  loss  or  damage  that  might 
arise  to  them  by  reason  of  paying  the  proceeds  of  the 
cotton  to  Ehrlich  &  Bro.,  which  were  in  fact  so  paid ; 
and  the  answer  to  the  garnishment  stated  that  the  prop- 
erty belonged,  not  to  Barnett  &  Cohn  but  to  Ehrlich  & 
Bro.,  and  this  was  the  issue  of  fact  tried  upon  the  trav- 
erse of  the  answer. 

The  present  petition  alleges  that  Ehrlich  &  Bro.  are 
perfectly  solvent  and  enjoy  a  large  credit;  that  the 
proceeds  of  the  cotton  referred  to  were  in  fact  their 
property;  that  Cohn,  of  Barnett  &  Cohn,  is  their  brother- 
in-law;  that  as  a  matter  of  accommodation  they  be- 
came liable  for  the  payment  of  $4,000  for  Barnett  & 
Cohn,  and  being  compelled  to  take  up  that  obligation 
owing  to  the  failure  of  Barnett  &  Cohn  to  do  so,  Bar- 
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nett,  with  a  view  of  paying  or  reducina^  the  indebted- 
ness to  them,  undertook  to  manage  for  them  certain 
cotton  received  by  them  in  the  course  of  trade,  and 
other  cotton  purchased  by  them  from  time  to  time; 
that  in  this  way  he  became  connected  with  the  gar- 
nishees to  the  extent  of  managing  the  cotton  business 
then  being  done  by  Ehrlich  &  Bro.  with  the  garnishees, 
who  have  no  interest  in  the  final  determination  of  the 
traverse,  being  amply  protected  by  the  bond  given  them 
by  Ehrlich  &  Bro.;  that  the  garnishees  are  men  of  the 
highest  character  and  responsibility,  of  large  means 
and  entirely  solvent,  and  have  acted  and  are  acting  in 
perfect  good  faith,  but  they  declare  that  rather  than  be 
subjected  to  any  further  inconvenience  in  this  behalf, 
in  the  event  due  demand  is  made  on  them  by  the  sheriff 
under  the  execution,  they  will  simply  pay  over  the  money 
and  protect  themselves  against  Ehrlich  &  Bro.  by  the 
bond  given  by  them ;  that  Hitt  &  Co.  were  a  speculative 
cotton  firm  without  a  dollar  of  available  assets;  and 
that  if  they  and  their  attorney  be  permitted  to  collect 
the  execution  from  the  garnishees  pending  the  determi- 
nation of  the  case  in  the  Supreme  Court,  Ehrlich  & 
Bro.  will  be  entirely  without  remedy,  Hitt  &  Co.  being 
insolvent.  Ehrlich  &  Bro.  offer  to  give  bond  to  hold 
the  garnishees  harmless  from  any  loss  or  damage  they 
may  sustain  by  reason  of  non-payment  of  the  execution ; 
or  to  give  bond  for  the  payment  of  the  eventual  con- 
demnation monev  to  Hitt  &  Co.,  in  accordance  with  the 
final  judgment  dependent  upon  the  adjudication  of  the 
case  in  the  Supreme  Court,  or  give  any  other  bond  for 
the  protection  of  all  parties  at  interest  in  such  way  as 
the  court  may  direct;  insisting  that  they  are  bonafde 
owners  of  the  proceeds  of  the  cotton,  which  in  equity 
and  in  good  conscience  ought  not  to  be  paid  over  to 
Hitt  &  Co.,  and  all  they  ask  is  that  the  collection  of  the 
execution  be  restrained  until  the  cause  in  the  Supreme 
Court  may  be  heard. 
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For  cause  why  the  injunction  should  not  be  granted, 
Hitt  &  Co.  and  C.  N.  West  filed  general  demurrers ;  the 
other  defendants  to  the  petition  did  not  show  cause. 
Evidence  was  introduced,  to  the  effect  that  Hitt  &  Co. 
were  insolvent,  and  that  they  had  admitted  the  indebted- 
ness to  Pigraue  for  which  he  sued.  It  was  admitted 
that  to  the  July  term,  1892,  of  the  city  court  of  Savan- 
nah, Enrique  Pigraue  had  filed  a  suit  against  Ilitt  &  Co. 
for  the  debt  claimed  in  his  intervention,  and  that  gar- 
nishment summons  had  been  issued  thereon  and  served 
on  M.  Y.  &  D.  I.  Maclntyre.  The  judge  ordered  that 
Hitt  &  Co.  and  their  attorney  be  restrained  and  enjoined 
from  proceeding  in  any  wise  to  levy  or  collect  the  exe- 
cution, and  the  garnishees  be  restrained  and  enjoined 
from  paying  it,  until  the  further  order  of  the  court. 

C.  N.  West  and  IT.  H.  McLaws,  by  Calhoun,  King  & 
Spalding,  for  plaintiffs  in  error. 

Garrard  &  Meldrim  and  W.  R.  Leaken,  contra. 


Hyfield  v.  The  Bass  Furnace  Company. 

A  declaration  alleging  that  defendant  was  indebted  to  plaintiff  an 
amount  stated  *'  on  an  account  for  expenses  incurred  by  him  in 
defence  of  a  suit  brought  by  defendant  against  him  without  cause, 
a  copy  of  which  account  is  hereto  attached  and  made  a  part  of 
this  petition/*  sets  forth  no  cause  of  action,  there  being  no  de- 
scription whatever  of  the  suit,  no  allegation  that  it  was  brought 
maliciously,  and  none  that  it  had  terminated  in  favor  of  the  pres- 
ent plaintiff.  An  amendment  seeking  to  remove  the  first  two  of 
these  defects  was  properly  rejected,  because  if  this  amendment 
had  been  allowed  the  declaration  would  still  have  been  fatally 
defective  in  the  third  respect  indicated.  It  follows  that  the  court 
was  right  in  sustaining  a  demurrer  to  the  declaration  and  in  dis- 
missing the  same.  Marahle  v.  Mayer,  78  Qa,  710 ;  Ellison  v.  Georgia 
B.  R,j  87  Ga,  692.  Judgment  affirmed, 

Au^rost  27. 1893. 

Amendment.    Malicious  suit.    Before  Judge  Maddox. 
Floyd  superior  court.     September  term,  1891. 
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Attachment  in  favor  of  Hyfield  against  the  Bass 
Furnace  Company,  a  foreign  corporation,  was  sued  out 
on  February  12,  1890,  and  was  levied.  The  plaintiff 
filed  his  declaration  alleging  that  the  corporation  was 
indebted  to  him  $150,  besides  interest,  "on  an  account 
for  expenses  incurred  by  him  in  defence  of  a  suit  brought 
by  said  Bass  Furnace  Company  against  your  petitioner 
without  cause,  a  copy  of  which  account  is  hereto  at- 
tached and  made  a  part  of  this  petition."  The  account 
contains  a  number  of  items,  consisting  of  traveling 
expenses,  hotel  and  livery  bills,  and  a  fee  paid  to  coun- 
sel for  defending  the  suit  of  the  furnace  company 
agamst  the  plaintiff.  The  court  sustained  an  oral  de- 
murrer to  the  declaration,  on  the  ground  that  it  set 
forth  no  sufficient  cause  of  action,  and  also  sustained 
an  objection  to  the  allowance  of  an  amendment  thereto, 
for  the  same  reason,  to  which  rulings  the  plaintiff  ex- 
cepted. The  amendment  alleged  that  the  action  brought 
by  the  corporation  against  the  plaintiff'  was  brought 
against  him  maliciously;  that  there  was  no  cause  what- 
ever and  no  probable  cause  for  bringing  said  action ; 
and  that  the  mortgage  which  it  sought  to  foreclose 
against  the  plaintiff  was  settled  by  him  in  full,  and  it 
then  agreed  not  to  proceed  against  him  in  said  action, 
but  afterwards  filed  in  the  superior  court  a  petition  to 
foreclose  the  mortgage,  had  him  served  with  a  copy 
and  caused  him  the  unnecessary  trouble  and  expense 
shown  in  his  declaration  and  exhibit  in  defending  said 
action. 

The  plaintiff's  contentions  are,  that  he  was  not  re- 
quired to  set  out  malice,  nor  to  allege  that  the  defend- 
ant had  maliciously  brought  its  action  against  him,  but 
that  having  alleged  want  of  any  cause  in  bringing  the 
action,  this  was  synonymous  with  the  allegation  that  it 
was  maliciously  brought,  and  such  allegation  would 
have  been    superfluous;    that  there   was    sufficient  to 


Digitized  by  VjOOQ IC 


Reports.]  March  Term,  1892.  829 

amend  by,  and  the  description  of  the  suit  brought  by 
the  defendant  against  him  was  an  exhibit  which  could 
be  supplied  at  any  time ;  and  that  it  was  error  to  refuse 
to  allow  the  amendment,  because  a  declaration  in  at- 
tachment requires  no  service,  but  only  filing,  and  the 
defendant  having  filed  no  plea  nor  any  written  de- 
murrer, the  attachment  would  support  any  kind  of 
amendment*. 

Wright  &  Harris,  for  plaintiff. 
Dabney  &  FoucHi,  for  defendant. 


Pavlovski  v.  Thornton.  iS  jS 

1.  A  married  woman  though  living  with  her  husband  may  maintain 
in  her  own  name,  and  without  joining  him  with  her,  an  action 
for  slanderous  words  alleged  to  have  been  used  of  and  concerning 
herself.     City  of  Atlanta  v.  Doney,  73  Ga.  479. 

2.  It  is  no  defence  to  an  action  for  slander  that  the  words  were  used 
to  and  not  of  the  plaintiflT,  when  it  appears  by  undisputed  evi- 
dence that  others  were  present  and  heard  the  words  spoken. 
Consequently,  a  charge  that  if  the  defendant  spoke  words  ad- 
mitted to  be  actionable  to  and  in  the  presence  of  the  plaintiff, 
she  would  have  the  right  to  recover,  though  not  entirely  correct 
in  the  abstract,  is  no  cause  for  a  new  trial  when  the  proof  shows 
beyond  controversy  that  others  were  present  and  heard  the  words 
used,  especially  when,  in  other  portions  of  the  charge,  the  court 
in  substance  instructed  the  jury  there  could  be  no  recovery  un- 
less the  words  were  heard  by  another  or  others  than  the  plaintiff, 
and  it  is  manifest  that  the  jury  so  understood. 

8.  The  verdict  was  amply  supported  by  the  evidence,  and,  the 
worldly  circumstances  of  the  defendant  not  being  shown,  it  does 
not  appear  to  this  court  to  have  been  excessive.  There  was  no 
error  in  refusing  a  new  trial.  Judgment  affirmed. 

Au^^t  27,  1892. 

Action.  Married  woman.  Slander.  Damages.  Before 
Judge  Maddox.  Floyd  superior  court.  September 
term,  1891. 

Mrs.  Thornton  sued  Pavlovski  for  damages,  alleging 
that  he  falsely  and  maliciously  said  of  and  concerning 
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her,  ''  She  is  a  whoring  bitch,"  and  "  She  is  no  lady," 
meaning  thereby  that  she  was  a  prostitute  ;  also,  "  She 
is  no  better  than  Mollie  Darling,"  a  woman  of  noto- 
riously lewd  character  and  the  keeper  of  a  lewd  house 
in  the  city  of  Rome.  Also,  that  she  was  no  lady,  that 
he  went  to  show  her  a  room  which  she  desired  to  rent, 
that  when  they  went  into  the  room  she  shut  the  door, 
that  there  was  a  bed  in  the  room,  and  that  she  was  no 
lady.  By  which  false  and  malicious  words  he  meant, 
and  was  so  understood  by  his  hearers,  that  she  was  a 
prostitute.  The  defendant  pleaded  that  if  the  words 
were  spoken,  it  was  under  the  following  circumstances : 
The  plaintiff,  together  with  her  husband,  was  living  in 
the  defendant's  house  where  he  and  his  wife  lived,  occu- 
pying separate  rooms  from  plaintiff  and  her  husband,  and 
necessarily  their  social  contact  was  close ;  and  various 
persons  came  to  defendant  and  spoke  disparagingly  of 
the  plaintiff  as  to  her  chastity,  and  of  the  impropriety 
of  defendant's  wife  associating  with  her ;  and  defendant 
desiring  to  protect  his  wife  from  association  with  a 
person  whose  reputation  in  this  regard  was  not  good, 
without  any  ill  will  or  malice  toward  the  plaintiff  the 
words  were  spoken  to  the  wife  of  defendant.  He  further 
says  that  if  the  words  were  spoken,  they  were  spoken 
to  his  wife,  and  therefore  were  privileged.  The  jury 
found  for  the  plaintiff  $1,750.  The  defendant  excepted 
to  the  overruling  of  his  motion  for  a  nonsuit,  and  to  the 
denial  of  a  new  trial.  The  ground  for  a  nonsuit  was,  that 
it  appeared  from  the  evidence  for  the  plaintiff  that  at  the 
time  the  words  were  spoken,  at  the  time  of  bringing 
the  suit,  and  at  present,  the  plaintiff  was  a  married 
woman  living  with  her  husband,  and  therefore  there 
was  no  right  of  action  in  her  without  joining  her  hus- 
band ;  and  the  complaint  being  for  damages  to  the  repu- 
tation of  the  plaintiff,  the  right  of  action  belonged  to 
the  husband,  and  the  wife  in  her  own  right  could  not 
maintain  it.     The  grounds  for  a  new  trial  are : 
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The  verdict  is  contrary  to  law  and  evidence.  It 
being  clearly  made  to  appear  that  the  slanderous  words,  if 
spoken  by  the  defendant,  were  spoken  to  the  plaintiff  or 
to  the  defendant's  wife,  and  if  spoken  to  the  plaintiff,  in  a 
quarrel  between  her  and  the  defendant,  they  were  not 
so  spoken  and  said  of  her  as  to  constitute  slander,  and 
therefore  they  were  not  so  spoken  as  to  be  the  basis  of 
an  action  for  slander;  and  if  they  were  spoken  to  the 
wife  of  the  defendant,  they  were  privileged.  The 
words  spoken  of  the  plaintiff  were  not  actionable,  being 
spoken  to  the  plaintiff  at  the  time  and  under  the  cir- 
cumstances they  were,  it  not  being  made  to  appear  they 
were  spoken  to  injure  plaintiff's  reputation.  The  evi- 
.dence  does  not  support  and  follow  the  case  made  in  the 
declaration,  the  declaration  alleging  that  the  words  were 
spoken  of  the  plaintiff,  and  the  evidence  showing  that 
they  were  spoken  to  her. 

The  verdict  is  grossly  excessive,  and  shows  that  the 
jury  were  governed  by  and  acted  upon  undue  prejudice 
against  the  defendant.  The  words,  if  spoken  at  all, 
were  spoken  under  such  circumstances  as  not  to  call  for 
such  vindictive  damages  as  the  jury  allowed;  for  it 
clearly  appeared  that  the  defendant  at  the  time  was 
laboring  under  some  aberration  of  mind,  and  therefore 
could  not  be  legally  held  to  rigid  accountability  therefor. 
The  evidence  failed  to  show  that  the  words  were  mali- 
ciously spoken,  and  to  injure  the  reputation  and  charac- 
ter of  the  plaintiff.  And  the  jury  disregarded  and  found 
contrary  to  the  following  charge  of  the  court,  and  the 
evidence  upon  which  it  was  based:  '<It  is  your  privilege 
and  right  to  take  into  consideration  the  surrounding 
circumstances  under  which  these  words  were  spoken,  if 
spoken ;  you  are  to  consider  whether  maliciously  done, 
or  whether  the  party  was  simply  drunk  or  drinking, 
whether  there  was  any  malice  or  things  of  that  sort.  If 
you  find  that  it  was  just  simply  the  ravings  of  a  drunk 
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man  or  something  of  that  sort,  then  the  damages  in  this 
case  ought  to  be  modified  to  that  extent." 

The  court  charged  that  if  the  defendant  spoke  these 
words  to  and  in  the  presence  of  the  plaintiff,  she 
would  have  the  right  to  recover.  This  is  alleged  to  be 
contrary  to  law,  t.  e.  the  words,  to  constitute  slander, 
must  be  spoken  to  a  third  person  and  not  to  the  plaintiff 
herself. 

George  &  Walter  Harris  and  Alexander  &  Wright, 
for  plaintiff  in  error. 

Wright  &  Meyerhardt,  contra. 


89   832 

jdi^_j3oj         Murphy  v.  The  Atlanta  &  West  Point  Railroad  Co* 

Under  the  facts  disclosed  by  the  evidence  in  this  case,  it  appears  to 
the  satisfaction  of  a  majority  of  this  court  that  the  injury  received 
by  the  plaintiff  resulted  from  a  mere  accident,  and  was  not  due 
to  any  negligence  on  the  part  of  the  railroad  company  or  its 
servants.  The  presumption  of  negligence*  which  the  law  raises 
against  the  company  wag  rebutted  by  the  evidence  introduced  by 
the  plaintiff  himself,  and  the  court  therefore  did  not  err  in  grant- 
ing a  nonsuit.  Judgment  affirmed. 

Bleckley,  C.  J.,  dissenting.  When  a  passenger  upon  the  train  of  a 
railroad  company  is  injured  by  a  direct  act  of  oneof  the  company's 
servants  in  suddenly  opening  a  closet  door,  the  statute  (Code, 
§3033)  presumes  the  servant  was  negligent  in  performing  the  act, 
unless  the  contrary  affirmatively  appears.  So  long  as  the  evidence 
discloses  nothing  for  or  against  the  servant's  diligence,  the  pre- 
sumption of  negligence  prevails  and  no  theory  of  accident  can 
arise.  In  view  of  this  rule  of  law  and  its  application  to  the  facta 
of  the  present  case,  the  court  erred  in  granting  a  nonsuit.  Tlie 
evidence  adduced  by  the  plaintiff  changed  the  onuB,  and  cast  the 
burden  of  explanation  upon  the  company. 

August  27, 1892. 

Railroad  passenger.  Negligence.  Before  Judge 
Freeman.  City  court  of  Newnan.  July  adjourned 
term,  1891. 

The  plaintiff  sued  for  damages,  and  was  nonsuited. 
His  testimony  makes  the  following  case  :  He  bought  a 
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first  class  ticket  for  the  usual  fare,  and  boarded  the  de- 
fendant's passenger-train.  He  went  into  the  first  class 
car  and  looked  through  it  for  a  seat,  and  asked  several 
if  he  could  take  a  seat  by  them.  Each  one  replied  the 
seats  were  taken.  Several  seats  were  occupied  by  drum- 
mers and  others  by  their  luggage.  He  took  a  stand  in 
the  aisle  near  the  water-closet,  braced  his  left  hand  on 
the  door  of  the  closet,  and  caught  hold  of  the  arm  of 
the  seat  on  the  opposite  side  with  his  right  hand,  to 
steady  himself  and  prevent  the  motion  of  the  cars  from 
throwing  him  down.  He  gave  the  conductor  the  ticket. 
He  did  not  ask  the  conductor  for  a  seat,  but  Baker,  who 
boarded  the  train  at  the  same  station  with  him,  asked 
the  conductor  for  seats  for  both  of  them  (they  were 
standing  together) ;  and  the  conductor  said  he  would 
try  to  get  them  seats.  The  plaintiff  saw  nothing  more- 
of  him.  After  traveling  about  seven  miles  to  the  next 
station  the  train  stopped,  and  plaintiff  went  into  the 
next  coach  to  get  a  seat,  and  finding  none  vacant,, 
at  once  returned  into  the  first-class  coach  and  re- 
sumed his  stand  as  before.  The  train  again  moved, 
and  after  going  about  half  a  mile,  the  defendant's  flag- 
man came  through  the  car,  approaching  the  plaintift* 
from  behind,  and  suddenly  opened  the  door  of  the  closet 
and  looked  in.  The  plaintiff  was  standing  talking  to 
Baker.  As  the  door  opened  his  fingers  immediate(j 
slipped  into  the  crevice  next  to  the  hinges,  and  the  flag^ 
man  suddenly  closed  the  door  before  plaintiff  had  time 
to  remove  his  hand,  catching  his  middle  and  third  fingers 
between  the  shutter  and  facing  and  crushing  them.  He 
did  not  know  the  fingers  were  in  till  they  were  crushed, 
it  was  so  sudden.  The  flagman  bound  them  up  with  a 
handkerchief,  expressing  sorrow  for  the  accident.  There 
was  nothing  to  prevent  his  seeing  the  position  of  plain- 
tiff's hand.     The  injury  is  permanent. 

▼  89-A8 
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BiGBY,  Reed  A  Berry  and  W.  A.  Turner,  for 
plaintiff. 

Calhoun,  King  &  Spalding  and  P.  H.  Brewster,  for 
defendant. 


SiMPS(MT,  Glover  &  Haight  v.  Holt. 

1.  A  petitioa  for  attachment  against  an  alleged  fraudulent  debtor  on 
the  ground  that  he  had/'given  a  fraudulent  mortgage  on  all  his 
real  estate  and  stock  of  goods  and  all  other  property  liable  to" 
plaintiff's  demand,  is  not  supported  by  an  affidavit  averring  that 
the  defendant  "is  fraudulently  disposing  of  his  property."  The 
judge  having  issued  the  attachment  upon  such  petition  and  proof 
without  previously  granting  an  order  for  the  attachment  to  issue, 
the  proof  is  open  to  inquiry  by  inspection,  and  the  same  being 
insufficient,  the  attachment  was  void  and  was  properly  dismissed. 
Code,  ?§3297,  3297(a);  Loeb  v.  Smith,  78  Oa.  609. 

2.  The  act  of  September  27, 1883  (Acts  1882-3,  p.  535),  establishing  a 
a  city  court  in  Floyd  county,  does  not  invest  the  judge  of  that 
court  with  power  to  hear  and  determine  petitions  for  attachments 
against  debtors  fraudulently  disposing  of,  or  making  fraudulent 
liens  upon,  their  property.  The  code,  sections  3297-3301,  contem- 
plates that  such  petitions  shall  be  dealt  with  by  judges  of  the 
superior  court  only,  and  nothing  in  the  act  above  referred  to  in- 
dicates any  legislative  intent  to  share  the  power  thus  made  exclu- 
sive with  the  judge  of  the  city  court.  Judgment  affirmed, 
October  1,  1892. 

Attachment.  Fraudulent  debtor.  Jurisdiction.  Be- 
fore Judge  TuRNBULL.  City  court  of  Floyd  county. 
December  term,  1891. 

The  attachment  of  Simpson,  Glover  &  Haight  against 
Holt  was  dismissed,  and  the  plaintiflEs  excepted.  The 
petition  for  attachment  was  addressed  to  the  judge  of 
the  city  court  of  Floyd  county,  and  it  alleged  that  Holt 
was  indebted  to  the  plaintiffs  $269.56  on  an  open  ac- 
count a  copy  of  which  was  attached,  and  that  Holt  had 
given  a  fraudulent  mortgage  on  all  his  real  estate  and 
stock  of  goods  and  all  other  property  liable  to  this  ac- 
count, to  one  Thomas  W.  Evans,  said  mortgage  not  be- 
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ing  given  for  the  purpose  of  paying  any  bona  fide  debt, 
but  for  the  purpose  of  hindering,  delaying  and  defraud- 
ing creditors  and  to  avoid  the  payment  of  petitioners' 
account.  Wherefore  they  prayed  for  the  issuing  of  an 
attachment  against  all  the  property  of  Holt  liable  to 
attachment.  To  this  petition  was  appended  the  affidavit 
of  one  of  the  plaintiffs,  that  Holt  was  indebted  to  them 
in  the  sum  above  named,  and  that  he  was  fraudulently 
disposing  of  his  property.  On  the  same  day,  November 
15,  1889,  the  plaintiiis  gave  a  bond  with  security,  pay- 
able to  the  defendant  in  attachment;  and  thereupon 
the  judge  of  the  city  court  issued  an  attachment  return- 
able to  the  December  term,  1889,  of  the  city  court. 

Reeob  &  Denny,  for  plaintiffs. 

EwiNG,  Thompson  A  Ewing  and  C.  A.  Thornwell,  for 
defendant. 


Countryman  v.  East   Tenn.,   Va.  &  Ga.  Railway  Co. 

The  evidence  showing  that,  even  if  the  defendant  was  guilty  of  some 
degree  of  negligence,  the  plaintiff,  being  an  employee,  was  him- 
self negligent  and  could,  by  the  exercise  of  ordinary  care,  have 
avoided  the  injuries  he  received,  a  nonsuit  was  properly  granted. 
October  1, 1898.  Judgment  affirmed. 

Railroad  employee.  Negligence.  Nonsuit,  Before 
Judge  Meyerhardt.  City  court  of  Floyd  county.  Sep- 
tember term,  1891. 

Countryman  sued  the  railroad  company  for  damages. 
A  nonsuit  was  granted,  and  he  excepted.  His  testimony 
tended  to  show  the  following :  He  was  caller  at  the 
railroad  depot  in  East  Rome.  His  duties  were  to  wake 
up  conductors,  brakemen  and  firemen  when  they  were 
needed  and  were  not  at  their  places.  Occasionally  he 
carried  dispatches  from  the  telegraph  office  to  the  rail- 
road authorities.  He  was  working  under  Lloyd,  the 
night  yard-master  for  the  defendant.     On  the  night  of 
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August  31,  1890,  came  a  telegram  that  there  was 
an  engine  broken  down  on  the  main  line  near  the  junc- 
tion below,  and  they  wanted  a  machinist  from  the  shops 
to  go  down  and  fix  it.  Reed,  the  head  telegraph  oper- 
ator, came  to  plaintiff  and  told  him  to  carry  the  tele- 
gram to  Griffin,  the  master-mechanic,  at  his  office  on 
the  yard.  On  his  way  there,  passing  between  the  turn- 
table and  the  water-tank,  he  fell  into  a  pit  about  twelve 
feet  long  and  three  or  four  feet  deep,  and  was  injured 
to  a  considerable  extent.  He  did  not  know  it  was  there. 
He  supposed  it  was  there  for  the  purpose  of  cleaning 
the  cinders  from  the  fire-boxes  of  the  engines.  It  was 
just  between  the  tracks  on  the  yard  near  the  turn-table. 
He  did  not  see  it  because  it  was  dark,  and  he  could  not 
see  it  unless  he  had  been  watching  very  carefully  for  it. 
There  were  no  lights  on  the  yards  to  show  it,  and  he 
had  no  light  with  him.  He  was  about  every  night,  but 
generally  carried  a  lamp.  At  this  time  the  yard-master 
had  borrowed  his  lamp  (it  was  plaintiff's  private  prop- 
erty), and  had  it  further  down  on  the  yard.  He  sup- 
posed there  were  lamps  about  the  depot,  but  they  were 
very  particular  about  lending  them.  He  does  not  re- 
member that  he  made  any  effort  to  get  a  lamp  ;  nor  did 
he  go  to  the  yard-master  for  the  borrowed  lamp  when 
he  found  he  had  the  message  to  carry.  The  yard- 
master  was  three  hundred  yards  on  the  lower  part  of 
the  yard  below  where  he  was  hurt,  and  still  on  ahead. 
Plaintiff  knew  it  was  safer  to  have  a  lamp,  but  he  was 
working  under  R^ed  and  had  to  obey  his  orders.  He 
was  not  furnished  with  a  light  by  the  company.  He 
was  about  fifty-four  years  old  and  had  been  wearing 
glasses  twelve  or  thirteen  years.  He  could  not  see  as 
well  at  night  as  in  the  daytime.  Probably  he  might 
have  seen  the  hole  if  he  had  been  looking  down  closely, 
but  his  attention  was  then  occupied  looking  for  the 
light  in  Griffin's  office.     It  was  a  dark  night.     He  was 
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right  among  a  nest  of  railroad  tracks.  There  is  no 
street  near  where  he  was  hurt,  except  a  big  road  about 
seventy-five  or  eighty  yards  off.  Nobody  had  any  busi- 
ness in  there  except  railroad  men.  The  yard  was  not 
enclosed  in  any  way.  He  was  not  warned  of  any  dan- 
ger in  going  on  this  part  of  it.  The  coal  for  the  en- 
gines is  on  the  yard  there,  and  the  water-tank  ;  and 
they  repair  engines  there.  Employees  are  travelling  up 
and  down  the  yard  all  the  days  of  the  year.  When  he 
stepped  into  the  pit  he  was  trying  to  see  where  the 
office  stood.  He  knew  just  about  where  it  stood,  and 
the  side-track  on  his  right  hand  was  crowded  with 
freight-cars.  The  office  is  just  by  that  side-track.  A 
man  had  to  keep  his  eyes  open  and  watch  out  for  an 
engine  running  there.  They  were  switching  backwards 
and  forwards  all  the  time.  Plaintiff  lived  at  the  end 
of  the  yard  down  where  another  railroad  crosses.  He 
moved  there  in  February  before.  The  place  where  he 
was  hurt  was  between  his  house  and  the  depot,  off 
ninety  to  one  hundred  feet  from  the  main  line.  He 
went  home  every  morning.  Ten  tracks  ran  into  the 
turn-table.  In  front  of  the  office  there  is  a  little  open 
space,  but  he  had  to  go  between  the  water-tank  and  the 
coal-beds,  which  threw  him  between  the  water-tank 
and  the  turn-table  on  to  the  ends  of  these  tracks.  He 
supposes  these  pits  are  boxed  up  with  plank  ;  they  could 
not  cover  the  pits  up  and  keep  them  covered  unless 
they  would  take  the  covei's  off  whenever  they  used 
them ;  it  is  necessary  for  railroads  to  have  some  place 
to  unload  cinders,  and  pits  to  work  on  engines  from 
underneath  them.  He  does  not  know  how  long  they 
had  been  dug;  did  not  know  they  were  there  ;  this  was 
the  first  time  he  had  been  in  there.  He  had  been  there 
forty-two  days,  and  knew  he  had  to  carry  messages  and 
wake  up  people  all  around  there ;  never  made  an  ex- 
amination to  find  out  what  trouble  there  might  be.    His 
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work  was  at  night,  and  when  day  came  he  was  gener- 
ally sleepy  and  went  home  ;  never  studied  about  whether 
it  was  prudent  and  proper  to  understand  all  about  the 
location.  The  pits  were  ninety  to  one  hundred  feet 
from  the  main  line,  which  he  used  in  going  from  his 
work  to  his  home.  Between  the  office  and  one  or  two 
of  the  tracks  is  a  space  of  ten  or  fifteen  feet,  but  he  had 
not  reached  that  point.  The  water-tank  ran  up  against 
the  ends  of  two  of  them.  On  two  sides  of  this  place 
were  main  lines.  There  was  no  wall  or  fence  around 
it.  There  is  one  track  that  comes  out  and  connects 
with  the  main  line.  There  is  nothing  to  prevent  a  man 
from  walking  down  that  track  into  the  turn-table.  The 
only  difference  between  that  track  and  the  main  line  is, 
that  you  would  see  it  lay  in  a  cluster  of  cars ;  except  for 
the  cars  standing  there,  there  is  no  difference  between 
this  track  and  a  main  line  turning  off  there.  It  is  part 
of  the  yard  and  not  separated  from  it.  There  are  no 
other  parts  of  the  yard  where  they  have  open  pits  be- 
tween the  tracks.  He  did  not  mean  that  it  was  unsafe 
to  go  on  the  track  without  a  light,  any  more  than  that 
he  might  stump  his  toe  against  a  cross-tie  or  something 
and  fall.  There  was  further  testimony  touching  the  ex- 
tent of  the  injury,  the  pain  and  suffering,  the  plaintiff's 
earning  capacity,  etc. 

Wright  &  Harris,  for  plaintiff. 
DoRSBY,  Brewster  &  Howell  and  McCutchbn  &  Shu- 
mate, for  defendant. 


Smith  v.  Ray. 


One  who  receives  the  money  of  another  from  a  third  person  by  win- 
ning it  at  a  game  of  chance  played  with  such  third  person,  is  liable 
to  the  owner  in  an  action  for  money  had  and  received,  and  the 
right  of  action  does  not  rest  upon  the  statute,  but  upon  the  com- 
mon law.    Mason  r.  White,  17  Mass.  559;  Clarke  v,  Shee,  Cowp. 


Digitized  by  VjOOQ IC 


Reports.]  March  Term,  1892.  889 

197.  Hence,  a  declaration  which  alleges,  that  the  defendant 
is  indebted  to  the  plaintiff  in  a  specified  sum  of  money, 
for  that  on  a  given  day  the  defendant  did  win  the  same 
from  a  named  person  at  a  game  of  chance  by  inducing  the  latter 
to  wager  the  same  at  a  game  of  chanciB  known  as  **  matching," 
title  to  said  money  being  then  and  there  in  the  plaintiff,  and 
the  defendant  on  demand  having  refused  to  turn  over  or  pay  the 
same  to  the  plaintiff,  together  with  an  amendment  adding  that  he, 
the  plaintiff,  lost  the  money  by  the  said  third  person,  and  that 
the  money  was  actually  had  and  received  by  the  defendant,  who 
withholds  it  from  the  plaintiff  unlawfully,  sets  forth  a  cause  of 
action  in  favor  of  the  plaintiff  upon  his  own  legal  title  to,  the 
money,  and  it  was  error  to  sustain  a  demurrer,  or  motion  to  dis- 
miss, upon  the  grounds,  that  the  suit  was  not  instituted  in  the 
name  of  the  person  who  wagered  the  money,  that  the  money  was 
not  alleged  to  have  been  actually  paid  to  the  defendant,  and  that 
the  declarations  set  forth  no  cause  of  action. 
2,  There  was  no  error  in  rejecting  an  amendment  to  the  declaration 
by  which  the  plaintiff  sought  to  introduce  the  name  of  the  person 
who  wagered  the  money  as  suing  for  his,  the  plaintiff's  use,  this 
amendment  not  only  being  unnecessary,  but  contemplating  a  shift- 
ing of  the  action  from  a  legal  right  in  favor  of  the  plaintiff  him- 
self to  a  legal  right  in  favor  of  a  third  person,  the  first  of  said 
rights  depending  on  the  common  law  and  the  second  on  a 
statute.  Judgment  reversed, 

October  1, 189S. 

Gaming.  Action.  Party.  Amendment.  Before 
Judge  Ross.  City  court  of  Macon.  September  term, 
1891. 

The  action  was  by  B.  B.  Smith,  alleging :  B.  H.  Ray 
is  indebted  to  him  $840,  which  sum  Ray  won  from 
L.  W.  Smith  at  a  game  of  chance  by  inducing  him  to 
wager  the  same  upon  a  game  of  "  matching,"  which  is 
a  game  upon  which  money  is  risked,  title  to  said  $840 
being  in  plaintiff  and  so  remaining ;  and  Ray  on  demand 
refused  to  turn  over  the  same,  etc.  By  amendment  the 
plaintiff  alleged  that  he  lost  the  money  by  L.  W.  Smith, 
title  to  it  being  in  plaintiff;  that  it  was  lost  within  six 
months  before  this  action  was  filed ;  that  defendant 
holds  it  by  fraud  or  other  illegal  means;  and  that  it  was 
actually  had  and  received  by  defendant.    The  defendant 
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demurred  generally,  and  because  the  action  was  not  in- 
stituted in  the  name  of  the  loser  of  the  money.  The 
plaintiff  offered  to  amend  by  adding  the  name  of  L.  W. 
Smith  as  suing  for  the  use  of  B.  B.  Smith.  This  amend- 
ment was  disallowed,  and  the  demurrer  was  sustained; 
to  which  rulings  the  plaintiff  excepted. 

M.  G.  Baynb,  by  brief,  for  plaintiff. 

L.  D.  Moore  and  Dessau  &  Bartlbtt,  for  defendant. 


Ray  et  al.  v.  Strickland. 

A  jadgment  debtor  having  died  intestate  May  Ist,  1870,  and  the  exe- 
cution issued  on  the  j  udgment  having,  after  various  entries  thereon, 
finally  hecome  dormant  January  21st,  1887,  no  administration 
ever  having  heen  granted  upon  the  estate  of  the  deceased,  the 
heirs  at  law  all  heing  of  age  and  there  heing  no  debts  of  the  estate 
other  than  this  judgment,  it  was  not  too  late  on  March  3d,  1890, 
for  the  owner  of  the  judgment  and  fi,  fa.  to  apply  as  a  creditor 
for  administration  on  the  estate  of  the  deceased.  Although  the 
judgment  was  then  not  only  dormant,  and  the  right  to  revive  or 
sue  upon  it  barred,  the  debt  was  not  extinguished;  and  as  the  bar 
attached  after  the  debtor's  death,  his  administrator  could  waive 
it  Code,  J2642;  Baker  v.  Bush,  25  Ga,  594;  Caddtaw  v.  OuUmartin, 
54  Oa,  299.  Judgment  affirmed, 

October  1, 1892. 

Dormant  judgment.  Administration  by  creditor. 
Waiver.  Before  Judge  Atkinson.  Pierce  superior  court 
October  term,  1891. 

Application  was  made  for  letters  of  administration  on 
the  estate  of  Silas  Overstreet ;  a  caveat  was  overruled, 
and  the  caveators  excepted. 

Silas  Overstreet  died  on  May  1, 1870,  intestate.  There 
was  no  administration  on  his  estate.  On  April  9, 1873, 
was  issued  an  execution  founded  on  a  judgment  rendered 
in  the  superior  court  on  December  10,  1867,  in  favor  of 
Ferst  &  Co.  against  Silas  Overstreet.  On  April  11, 1873, 
this  execution  and  judgment  were  transferred  to  J.  W. 
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Strickland.  Entries  of  nulla  bona  were  made  on  June 
10,  1873,  and  on  January  21,  1880.  On  January  8, 
1890,  the  execution  was  levied  on  certain  realty  as  the 
property  of  Silas  Overstreet.  On  March  8,  1890,  this 
application  for  administration  was  made  by  J.  W. 
Strickland  as  a  creditor.  Ella  L.  Ray  and  S.  T. 
Overstreet,  heirs  at  law  of  Silas  Overstreet,  filed  their 
caveat  upon  the  grounds,  (1)  that  the  heirs  at  law  were 
all  of  age,  and  there  was  no  outstanding  indebted- 
ness against  the  estate  that  was  [not]  within  the  statute 
of  limitations;  (2)  that  Strickland  was  not  one  of  the 
heirs  at  law;  (3)  that  if  administration  was  had,  the 
caveators  were  entitled  to  it  as  next  of  kin  ;  and  (4)  that 
if  Strickland  was  a  creditor,  he  had  final  process,  and  no 
administration  was  necessary.  It  was  admitted  that  if 
administration  was  granted  the  caveators  were  entitled, 
Strickland  not  being  of  kin.  His  sole  claim  to  admin- 
istration as  a  creditor  was  the  indebtedness  evidenced 
by  the  execution.  The  question  submitted  to  the  court 
under  the  above  facts  was,  whether  Strickland  so  far 
made  his  interest  to  appear  as  to  justify  the  grant  of  ad- 
ministration. The  caveat  was  overruled,  and  letters  of 
administration  were  ordered  to  issue  to  Ella  L.  Ray  and 
C.  M.  Ray,  they  being  the  next  of  kin  of  the  deceased. 

G.  J.  HoLTON  &  Son,  for  plaintiflF  in  error. 
8.  W.  Hitch,  contra. 
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ACCEPTANCE.    See  Debtor  and  Creditor,  3. 
ACCOMPLICE.    See  Oimimd  Law,  13,  21,  28. 
ACCORD  AND  SATISFACTION. 

1.  Fraudulent    misrepresentation  aa   to    permanence  of   injury, 

when  contract  not  set  aside  for.    Hayes  v.  R,  Co,  264. 

2.  Railroad  injury,  settlement  of,   by  payment  and    promise  of 

position ;  action  maintained  after  tender  back.    N,  E,  R,  Co, 
V.  BameU,  403. 

ACCOUNT.    See  Equity,  2. 

ACTIONS.    See  Amendment ;  Pleadings, 

1.  Joint,  on  warranty,  against  consignor  and   bank  in  which   he 

deposited  his  draft,  when  not  maintainable.    Fourth  Bk  v. 
Mayer,  108. 

2.  Tort  joined  with  claim  for  money  had  and  received,  bad.    Teem 

V.  EUijay,  166. 
But  declaration  upheld  for  tort,  though  in  part  appropriate  to 

action  on  contract.    Chat,  R.  Co.  v.  Palmer,  161. 
Railroad  company  responsible  for  tort  by  servants  of  construc- 
tion company  operating  the  road,  when.    Chat,  R.  Co,  v. 
Whitehead,  190. 
Carrier  liable  to  action  of,  though  shipment  was  under  special 
contract.    NicoU  v.  East  T,  R,  Co.  260. 
8.  Part  of  debt  not  specifically  declared  on,  stricken  if  no  amend- 
ment offered ;  error  to  dismiss  case  as  a  whole.    Lumpkin  Co, 
v.  WiUiams,  389. 
4.  By  county  against  ordinary  for  money  illegally  drawn.    Ih, 
6.  Insane  father  without  guardian  may  sue  by  next  friend  as  against 
son,  for  fraud  and  undue  influence,  though  no  commission 
of  lunacy  issued.    Reese,  645. 

6.  Lunatic's  guardian  must  be  removed,  to  recover  of  him  for 

waste,  in  suit  by  next  friend  of  ward.    Bonner  v.  Evans,  657. 

7.  Next  friend  may  sue  in  behalf  of  minors,  though  minors  should 

sue  by  next  friend.     Van  Pelt  v.  R,  Co,  706. 

8.  Money  had  and  received,  action  lies  for,  to  recover  proceeds  of 

crop  presumed  sold.     Barfidd  v.  McCombs,  799. 
Owner  may  recover  from  winner,  who  played  game  with  third 
person.    Smith  v.  Ray,  838. 
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A.DMINI8TRAT0RS  AND  EXECUTORS. 

1.  Leave  to  sell  granted  by  ordinary,  sale  not  enjoined  here.  Sanders 

V.  Slaughter,  36. 

2.  Sale  by  executora  of  land  as  a  whole,  solely  under  will  directing 

division  into  lots  before  selling,  enjoined  for  le^tees  with 
contingent  interest.    Napier  v.  Napier,  48. 

3.  Sale  by  administrator,  with  leave,  in  1870,  subject  to  dower ;  boiia 

fide  purchaser's  title  good  against  heirs,  whether  or  not  widow 
was  entitled  to  dower.     Chancey  v.  Henry,  123. 
Remedy  of  heirs  was  against  administrator.    lb, 

4.  Order  of  appointment,  and  order  for  sale,  entered  on  minutes 

nunc  pro  tunc,  after  eleven  years.    Altaway  Vi  Cartwell,  344. 

Evidence  what  admissible,    lb. 

Irregularities,  lack  of  signatures,  etc.,  no  cause  for  not  enter- 
ing order  if  actually  passed,    lb,  • 

5.  Jurisdiction  of  ordinary's  court  not  negatived  by  alleging  non- 

residence  in  county.    Langmade  v.  HamiiUm,  441. 
Presumption  in  favor  of.    lb. 
Immaterial  in  what  county  decedent  died.    lb, 

6.  Wages,  suit  for,  where  special  contract  with  decedent  for  last 

year;  rule  as  to  recovery  for  other  years.  Tippin  v.  BrockweU, 
467. 

7.  Payment  alleged,  burden  on  administrator  to  prove,  in  suit  for 

services  to  intestate,    lb, 

8.  Will  void,  sale  by  executrix  (mother)  passed  no  title.    Cureton  v. 

Taylor,  491. 

9.  Advancement  receipted  for  in  full  of  prospective  share,  was 

binding  contract ;  heir  barred  from  recovery  of  administra- 
tor.   Barham  v.  McKnedy,  812. 
10.  Creditor  owning  dormant  judgment,  with  right  to  revive,  could 
apply  for.    Ray  v.  Strickland,  840. 
Administrator  could  waive  bar.    lb, 

ADMISSIONS.    See  Evidence,  1,  42. 
ADVANCEMENT.    See  Administrators  and  Executors,  9. 
AGENCY.    See  Principal  and  Agent. 
ALIMONY.    See  IHvorce,  1. 
AMilNDMENT. 

1.  Distress  warrant,  affidavit  for,  amendable  like  ordinary  declara- 
tion, by  supplying  vital  and  necessary  averments.    Reese  v. 
Walker,  72. 
Levy  does  not  fall,  object  being  to  uphold  it    lb. 
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2.  Rule  against  constable  amended  by  alleging  default  in  failing  to 

sell  since  rule  was  brought.     Valentine  v.  KwUeckiy  98. 

3.  Partition,  prayer  for,  by  tenant  in  common,  to  equitable  petition, 

other  tenants  in  common  holding  adversely.     Tate  v.  Qoffy 
184. 

4.  Service  of,  before  trial  term,  not  required,  when.    Ih, 

No  substitute  for  service  of  original  declaration  and  process. 
BeiiUU  V.  Oliver,  246. 

Incomplete  or  defective,  amendment,  not  traverse,  was  plain- 
tiff's remedy,    lb. 

Omission  of  partner's  given  name  in  both  process  and  return, 
amendable.     Cheshire  v.  Milburn  Co.  249. 

5.  Party  defendant  stricken  by,  allegations  read  against  the  remain- 

ing defendant  as  if  but  one  originally.    CJuU.  R,  Co.  v.  White- 
heady  190. 

6.  Demand  alleged  by.    Snook  v.  Baglany  251. 

7.  Contract  declared  on,  amendment  alleging  it  was  in  writing, 

allowed.     Verdery  v.  Barrett,  349. 

8.  Barred,  that  action  would  be,  when  amendment  offered,  no  cause 

for  not  allowing  it.    Amendments  all  relate  to  commence- 
ment of  suit.    lb, 

9.  Demurrer  not  sustained,  though  cause  of  action  not  complete 

till  all  amendments  allowed,    lb. 

10.  Minors  suing  by  next  friend,  suit  by  next  friend  in  their  behalf 

so  amended.     Van  Pelt  v.  R.  Co,  708. 

11.  Children  suing  for  homicide  of  father,  may  amend  by  alleging  he 

left  no  widow,  and  that  they  are  all  the  surviving  children. 
lb. 

12.  Joint  conti-act  alleged,  all  defendants  stricken  but  one,  declara- 

tion alleges  several  contract;    CJuxL  R.  Co.  v.  Davis,  708. 

13.  Deed,  agreement  embraced  in,  added  by.    lb. 

14.  Amplification  of  same  cause  of  action.    Hay  den  v.  Bumey,  715. 

15.  Gross  negligence  of  locomotive  engineer,  statement  varied  how. 

Rome  R.  Co.  v.  BameU,  718. 

16.  Land  treated  as  realty,  soil  taken  treated  as  personalty ;  actions 

different.     Chat.  R.  Co.  v.  East  Rome  Co.  732. 

17.  Usee,  consignee's  vendee  not  introduced  as,  in  action  against  car- 

rier, when.    Henry  v.  R.  Co.  815. 
Action  for  money  had  and  received,  not  amendable  by  making 
third  party  sue  for  use  of  plaintiff.    Smith  v.  Ray,  839. 

18.  Malicious  suit,  amendment  offered,  not  avail  without  allegation 

that  suit  terminated  favorably  to  plaintiff.    Hyfield  v.  Bass 
Co,  827. 
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APPEAL. 

Entered  on  docket,  may  be,  after  long  failure  to  do  so.    Combs 
V.  Choven,  779. 

ARBITRATION  AND  AWARD. 

1.  Attorney  for  plaintiff  may  refer  case  to,  without  special  permis- 

sion.   McElreaJth  v.  Mvddldon^  83. 

2.  Evidence  not  showing  award  invalid  for  any  reason.    lb. 
ARREST.    See  Criminal  Law,  10. 

ARSON.    See  Criminal  Law,  2. 

ASSAULT  AND  BATTERY.    See  Criminal  Law,  4,  35. 

ASSAULT  TO  MURDER.    See  Cnminal  Law,  10. 

ASSAULT  TO  RAPE.    See  Cnminal  Law,  15. 

ATTACHMENTS. 

1.  Joint  judgment  against  defendant  and  garnishee,  illegal.    Fawrik 

Bk,  V.  Mayer,  108. 

2.  Jurisdiction,  question  of,  not  raised  by  recital  In  bonds  given  by 

national  bank  to  dissolve  garnishment.     National  BL  v. 
Berry,  233. 

3.  Joint  verdict  against  several  defendants  as  owners  of  ship,  must 

be  supported  by  evidence  of  joint  ownership,  though  they 
replevied.    Swift  v.  Talner,  673. 

4.  Declaration  not  filed  at  first  term,  attachment  must  be  dismissed, 

though  levying  officer  fail  to  make  actual  return  till  second 
term.    BusBell  v.  Faulkner,  818. 

5.  Fraudulent  debtor ;  petition  not  supported  by  affidavit.    Simp* 

son  V.  Haight,  834. 
City  court  judge  has  no  power  to  deal  with ;  statute  oontem- 
plates  judges  of  superior  court  only.    16. 

ATTORNEY  AND  CLIENT. 

1.  Arbitration,  plaintiff's  attorney  may  refer  pending  suit  to,  with- 

out special  permission.    McElreath  v.  Jiiddleion,  83. 

2.  Lien  for  fees ;  defendant  liable  after  settling  directly  with  plain- 

tiff, when.    Little  v.  Sexton,  411. 

3.  Authority  to  bind  client  to  pay  off  superior  lien.    Barfidd  v.  3fc- 

Combs,  799. 

4.  Service  of  notice  of  certiorari  on  counsel,  through   then    dis- 

charged, good.    lb. 

6.  Providential  cause  applicable  to  one  of  firm,  no  excuse  for  not 

filing  declaration  in  attachment    RiumU  y.  Fardkner,  818. 
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BAILMENT.    See  Criminal  Law,  14. 

Conditional  sale  with  title  retained,  not  sabject  to  law  of  bail- 
ment by  terming  payments  "  hire."     CoUrdl  v.  Bank,  508. 

BAIL-TROVER. 

1.  Copy  affidavit  attached  to  petition,  defective  or  incomplete,  is 

amendable ;  proceeding  not  void.    Taylor  v.  Dobson,  361. 

2.  Bond  not  shown  by  record,  sheriff's  return  with  parol  evidence 

will  uphold  judgment,  when.    lb. 

3.  Description  of  timber  and   logs  sufficiently  certain.    LeUner  v. 

Strickland,  363. 

BANKS  AND  DEPOSITORS. 

1.  Notice  by  mother  as  guardian  of  child,  not  to  pay  money  de- 

posited by  child's  grandmother,  on  grandmother's  order. 
Eagle  <fc  Phmix  Co.  v.  Belcher,  218. 

2.  Assent  to  payment,  given  by  guardian,  whether  inferable  from 

circumstances,  for  jury.    lb. 

BONA   FIDE  PURCHASER.     See   Husband   and   Wife,  3;  Judg- 
ments,  8;  JMe,  7. 

BOND.    See  Bail  Trover. 

BURDEN  OF  PROOF.    See  Evidence,  31,  32,  38,  41. 

BURGLARY.    See  CWminoZ  iaw;,  14. 

CARRIERS. 

1.  Breach  of  duty  sued  for,  not  breach  of  contract.     Chat.  R,  Co.  v. 

Lyon,  16. 

2.  Negligence  of,  no  stipulation  here  for  non-liability  for.    Nicdl 

V.  EaM.  Tenn.  R.  Co.  260. 

3.  Special  contract  no  obstacle  to  action  for  tort ;  may  be  a  defence 

to  what  extent,    lb. 

4.  Judicial  notice  that  railroad  company  and  its  lessee  is.     Caldwell 

V.  22.  Co.  551. 

5.  Carriage  by  sea.    See  Shipping. 

6.  Good  order,  presumption  that  goods  were  so  received.    Henry  v. 

jR.  Co.  815. 

7.  Sale  and  receipt  of  price  by  consignee,  prevents  recovery  by  him 

of  more  than  nominal  damages,    lb. 
Part  of  goods  not  sold,  actual  damages  recoverable,    lb. 

8.  Amendment  by  introducing  vendee  of  consignee  as  usee,  not 

allowed,  when,    lb. 
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CERTIORARI. 

1.  Answer  not  showing  fact  alleged  in  petition.  Orant  v.  SlaUy  304. 

2.  Municipal  ordinance  must  appear,  to  review  conviction  in  re- 

corder's court.    Davit  v.  Cityf  724. 

3.  Final  judgment  ought  not  to  be  rendered,  when  some  evidence 

not  legal.    BarfiM  v.  McCambs,  799. 

4.  Exceptions  to  answer,  when  immaterial.    lb. 

5.  Original  papers  not  to  be  sent  up.    76. 

6.  Notice  of,  to  counsel  who  represented  case,  suflScient,  though  ho 

be  then  discharged.    lb, 

CHARGE  OF  COURT. 

1.  Testimony  admitted,  though  uncertain  whether  it  related  to  the 

particular  transaction,  what  instruction  proper.    Chat.  R, 
Co,  V.  Lyorif  16. 

2.  Grounds  for  new  trial  assigning  error  on,  not  good  if  they  merely 

refer  to  divisions  of  whole  charge  without  setting  them 
forth.    Payne  v.  MiUer,  73. 

3.  Hypothesis  of  murder,  facts  grouped  together ;  duty  to  submit 

defendant's    theory  likewise.    Banks  v.  <Stete,  75. 
Evidence  must  warrant.    lb.;  Boattmright  v.  State,  141. 

4.  Requests  should  be  made,  if  charge  not  full  enough.    Ronsheim 

V.  Brimberry,  97;  Willis  v.  StaU,  188;  Chat.  R  Co,  v.  Hug- 
gins,  496. 
Refused,  if  embodying  hypothesis  contrary  to  evidence,  or 
question  for  jury  to  be  decided  by  the  court,  etc.  Eagle  <t- 
P.  Co,  y.  Belcher,  218 ;  Johnson  v.  Phillips,  286 ;  Hieks  v.  Sliarp, 
312 ;  Cureton  v.  Taylor,  491 ;  Trice  v.  Staie,  742. 
6.  Inaccuracy  in,  when  harmless.  Chat,  R.  Co.  v.  Palmer,  161 ;  Pat- 
lovski  v.  Thornton,  829. 

6.  Written,  in  murder  trial,  added  to  orally,  though  at  request  of 

jury,  cause  for  new  trial.     Willis  v.  State,  188. 
Error  to  add  oral  instruction  as  to  form  of  verdict;  but  code 
sections  may  be  noted  without  copying.    Bums  v.  State,  527. 

7.  Assuming  fraud  established   by  evidence,  error.    Chambers  v. 

Gardner,  270. 

8.  Fraudulent  conveyance,  what  charge  as  to,  inaccurate.    Birks 

V.  Sharp,  311.     When  no  evidence  to  warrant.     New  v. 
Driver,  435. 

9.  Manslaughter,  whether  voluntary  or  involuntary,  submitted  to 

jury,  when.    Lyman  v.  Slate,  337. 
10.  Contract  for  future  delivery  of  cotton,  charge  as  to,  not  error  for 
reasons  alleged.    Inman  v.  Swift,  377. 
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11.  Presumed  correct  when  not  complained  of.  Cedartotmy,  Preema  n 

452. 

12.  Negligence  or  diligence  'referred  to  jury,  how.      Chat,  R.  Co.  v. 

HugginSf  495, 
Accidental  injury,  if  neither  party  negligent,  not  error.    Jb, 

13.  Damages,  apportionment  of,  whole  charge  read  together,    lb.. 

14.  Prisoner's  statement  may  be  believed  in  preference  to  the  testi- 

mony, should  be  charged.  Bums  v.  StaU,  528. 
Charge  on,  read  all  together.  Bailey  v.  State,  751. 
Request  should  be  made,  when.    lb. 

15.  Assault  and  battery,  what  charge  proper.    Hodgkins  v.  State,  761. 

16.  Special  attention  to  particular  fact,  court  not  bound  to  direct.  lb. 

17.  Statements  of  fact  in,  taken  as  true  by  Supreme  Court,  unless 

contrary  be  certified.    lb, 

<::HEATING  and  swindling,    see  Cnminal  Law,  8. 

-CLAIM. 
1.  Distress  warrant  affidavit  not  objected  to  in  justice's  court,  claim- 
ant on  appeal  could  not  dismiss  levy  because  affidavit  was 
amended  in  superior  court.    Reese  v.  Walker,  72. 
-2.  In  forma  pauperis  successively  interposed,  receiver  appointed  to 
hold  lands  and  rents,  when.    Hart  v.  Respess,  87. 

3.  Possession  of  defendant  in  //.  fa.  after  judgment,  presumptively 

as  owner.    Johnson  v.  Phillips,  286. 

4.  Opening  and  conclusion,  claimant  not  entitled  to,  when.    New  v. 

Driver,  435. 

-CODE  SECTIONS. 

4,  par.  1.  Game  in  §4580,  is  sufficiently  certain.  Gunn  v.  State,  341. 
^8.  Indictment  transferred,  accused  entitled  to  only  six  jurors  from 

panel  of  twelve.     Grant  v.  State,  394, 
299.  Withdrawal  of  waiver  of  trial  by  jury,  right  of  defendant  as  to. 

Braum  v.  State,  340. 
^9<)(c).  See  298  above. 
508(i)  elseq.  Local  statute  for  registration  applied  to  elections  therein 

named;   general  law  applied  to  others,  including  one  for 

issue  of  county  bonds.    Kaigler  v.  Roberts,  476. 
-606.  Notice  not  presumed  from  order  reciiing  publication  of  notice. 

FuJton  Co.  V.  Amorous,  615. 
890,  893.  Apply  to  sales  under  comptroller-general's  execution.   Bei- 

good  V.  McLainj  793. 
^93.  Not  applicable  to  deed  founded  on  sale  for  city  taxes.    Johnson 

V.  PhiUips,  286. 

▼  89-54 
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923(b)  et  seq,  Nosach  rule  applies  to  railroads  under  act  of  1889,  for 
taxation  by  counties.     Col.  R.  Co.  v.  Wright^  594. 

1712.  Desertion  of  husband  by  refusing  him  all  conjugal  rights,  occu- 
pying different  room  in  same  house,  against  his  will.  Whit- 
field  V.  WhUjUld,  471. 

1721.  Conveyance  pendint;  suit  not  affected  by  verdict  allowing  child 
alimony.    Almond  v.  Seamam^  309. 

1763.  Sale  to  defeat  dower,  whether  actual  or  only  colorable.  Floivers^ 
634. 

1855  €t  8eq.  Insane  father  may  proceed  by  next  friend,  against  son^ 
though  no  commission  of  lunacy.    Reese ^  651. 

1907.  Year's  support  not  taken  from  partnership  assets,  unless  sur- 
plus.   Sellers  v.  Shore,  416. 

1955.  Conditional  sale  contract  with  one  unofficial  witness,  was^ 
capable  of  being  made  recordable.     CotireU  v.  Banky  518. 

1955(a).  Not  recorded  in  time,  but  prevails  over  subsequent  mort- 
gage not  recorded  in  time,  though  taken  without  notice.   Ih^ 

1957.  See  1955  and  1955(a)  supra, 

1979.  Material  man  selling  to  contractor  employed  by  building  com- 
mittee, notice  necessary.    New  Ebenezer  v.  Gress,  125. 
Railroad  subcontractors  have  no  lien.     Cartter  v.  Rome  Co.  158, 

1989.  Settlement  directly  with  plaintiff  pending  suit,  leaves  defend- 
ant liable  for  fees,  when.    Little  y.  Sextoriy  411. 

2024.  Wife  enjoyed  estate  ui>til  her  death,  leaving  no  child ;  rever- 
sion to  husband's  estate.     Love  v.  Anderson,  612. 

2D23.  Estate  not  subject  to  alienation  by  husband  to  wife,  though 
she  was  sole  beneficiary,  minors  having  attained  majority. 
lb. 

22  )0.  Levy  embracing  fee,  only  life-estate  would  pass ;  sale  not  en- 
joined.   Stone  V.  Franklin,  196. 

2310.  Oral  statements  of  father,  and  placing  some  of  children  in  pos- 
session of  land,  did  not  create  trust.    Smith  v.  WUliams,  13. 

2316.  Implied  trust  by  parol,  nothing  on  which  to  raise.    Jb. 

2462.  Wife  legatee  of  her  father,  died  before  he  died,  her  children 
took  as  her  representatives.    Jb, 

2484.  Wife  died  in  1867,  husband  took  assole  heir;  children  here  did 
not  take  as  her  representatives.    lb. 

2542.  Creditor  with  judgment  dormant,  barred  from  revival,  could 
apply  for  administration.    Ray  v.  Strickland,  840. 

2671.  Partnership  assets,  when  not  subject  to  claim  for  year's  sup- 
port.   Sellers  v.  Shore,  416. 

2636.  Deed  cancelled  for  mistake  by  vendor,  when.  Werner  v.  Raiv^ 
son,  627. 
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2640.  Purchaser  of  mule  from  fraudulent  vendee,  without  notice, 
though  after  judgment  against  fraudulent  vendor,  protected,, 
when.    Sawyer  v.  Almandj  315. 

2864.  Selling  agent  presenting  account,  question  of  authority  to  col- 
lect, for  jury.    Luckie  v.  Johnston,  322. 

2934-5.  Credit  on  note,  made  and  signed  hy  agent  in  name  of  maker, 
is  a  new  promise.     Agent's  authority  may  be  in  parol.  Foster  ■ 
V.  Cochran,  466. 

2972.  Failure  to  avoid  injury  not  explained,  new  trial  granted,  when. 
Chat.  H.  Co.  v.  Hugginsy  506. 

2980.  Landlord's  statement  to  arbitrator,  that  tenant  stole  cotton, 
privileged  occasion.    Jones  v.  Forehand,  523. 

3033,  3034.  Freight-train  run  to  be  coupled  to  passenger  coach,  at  too 
great  speed.     Chat.  R.  Co.  v.  Huggins.  500. 
Theory  of  accident  applied,  Bleckley,  C.  J.,  dissenting.    Mur- 
phy V.  R.  Co.  832. 

3051.  Privileged  occasion  and  general  issue  joined  in  plea  to  action 
for  words  ;  admission  hypothetical.    Jones  v.  Forehand,  522. 

3124-5.  Deed  cancelled  for  mistake  by  vendor,  when.  Werner  v. 
Rawsm,  626. 

3183.  Prayer  for  partition  added  by  amendment  to  equitable  petition 
of  tenant  in  common.     Tate  v.  Goff,  184. 

3297-3301.  Petition  not  supported  by  affidavit,  when.    Simpson  v. 
Holt,  834. 
Judge  of  superior  court  must  deal  with ;  city  court  judge  can- 
not   lb, 

3308.  Firpt  term  is  return  term  ;  declaration  not  filed,  attachment 
dismissed,  though  levying  officer  failed  to  make  return. 
RusseU  V.  Faulkner,  818. 

3419.  Copy  affidavit  attached  to  petition,  amendable ;   proceeding 
not  void  for  defective  affidavit.     Taylor  v.  Dobson,  361. 
Judgment   not  set  aside  because  record   fails  to  show  bond,, 
when.  lb. 

S453.  Privileged  occasion  and  general  issue  joined  in  plea  to  action 
for  words.    Jones  v.  Forehand,  520. 

3496.  Execution  quashed  for  non-conformity  to  judgment,  clerk  may 
issue  an  *^ alias"  which  conforms.     Westbrook  v.  IJays,  101. 

3507.  Copy  affidavit  in  bail-trover  attached  to  petition,  incomplete  or 
defective,  is  amendable ;  proceeding  not  void.  Taylor  v.. 
Dobson,  361. 

3541.  Remedy  of  real  creditor  of  garnishee,  permissive,  not  exclu- 
sive.   Rutherford  v.  Fidlerlon,  354. 
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3548.  Principal  undisclosed  when  garnishee  dealt  with  agent,  notice 
given  before  answer,  garnishee  still  liable  to  principal  after 
answering  he  was  indebted  to  agent.    Ih, 

3583.  Partner  who  was  quasi  trustee  under  conveyance  by  copartners, 
not  protected  from  lien  of  judgment  against  copartner  here. 
Westhrook  v.  Hays,  101. 

3640,  3()47.  Description,  "422  acres  of  land  as  the  prqperty  of*  de- 
fendant, insufficient.     O'KelUy  v.  GholsUm,  1. 

3654.  Vendor  reserving  title  is  as  high  as  a  mortgagee  on  faith  of  the 
property.     CoUretl  v.  Bank,  514. 

3656(a-f).  Recitals  in  tax  deed,  as  to  notice,  advertisement,  etc.,  not 
evidence.    Johnson  v.  Phillips^  286. 

3671.  Defendants  resided  in  other  county,  service  personal,  court 
had  jurisdiction  of  subject-matter,  illegality  not  lie.  Harts- 
field  V.  Morris,  254. 

3()94.  "For  every  order  passed  where  no  fees  are  prescribed,"  means 
judicial  orders  only,  not  ministerial  orders  for  payment  of 
money.    Lumpkin  Co.  v.   WilliamSf  388. 

3697.  Provides  for  payment  of  services  other  than  as  probate  judge 
and  clerk.    lb. 

3713,  3717.  Second  verdict  for  large  sum  in  damage  suit  R,  <t*  I).  R. 
Co.  v.  Allison,  569. 

3825.  Alabama  judgment  of  justice's  court,  not  proved  by  parol,  with 

docket  entrie«.     Tharpe  v.  Pearcp,  194. 
3839.  Non-expert  incompetent  to  show  identity  of  handwriting,  from 

comparison  with  genuine  signature.     Wimbish  v.  State,  294. 
3940.  Date  of  presentments  in  January,  1892,  pay  fixed  "  for  the  next 

•    succeeding  year,"  meant  1892.     Tanner  v.  Rosser,  811. 
3980.  "  ^/t(M"  execution  issued  by  clerk  after  "original"  quaphed 

for  non-conformity  to  judgment.     Westhrook  v.  Hays,  101. 
4059.  Service  of   notice  on  attorney  good,  though  he  be  then  dis- 
charged.    Barfield  v.  McCombs,  800. 
4179.  Applies  to  insane  father   without   guardian,  suing  by   next 

friend,  for  fraud  and  undue  influence  of  son.     Reese,  652. 
4284.  Direction  to  refer  rehearing  of    contempt  case  to  auditor. 

Ryan  v.  Klngsbery,  228. 
4294.  Jury  should  be  satisfied  accused  (between  12  and  14  years) 

knew  distinction  as  to  particular    transaction.      Willis  v. 

State,  188. 
4303.  Perjury  at  coroner's  inquest  not  excused  by   fear  of  future 

violence.     Burns  v.  State,  528. 
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4372.  Words  used  of,  not  to,  another  and  in  his  presence,  by  defend- 
ant in  statement  before  police  court.    Lecroy  v.  Statey  335. 
"  You  are  a  God  damn  low  down  son  of  a  bitch/*  not  obscene 
and  vulgar.    No  offence  against  this  section  so  to  speak  in 
presence  of  female  before  act  of  1890.    Shields  v.  StoUey  549. 

4379.  Conviction  warranted  by  evidence.    Johnson  v.  State,  107. 

4437.  Amendment  of  1875  not  applied  to  §4438.    Riser  v.  State,  421. 

4438.  Indictment  for  felony  under,  must  allege  the  railroad  was  char- 

tered,   lb. 

4580.  Constitutional  as  to  this  State  and  the  United  States.  Gunn 
V.  State,  341. 

4586(b).  Servant  may  contract  to  assume  all  risks  incident  to  em- 
ployment, except  criminal  negligence.  Previous  rulings  re- 
viewed and  aflBrmed.    Fulton  Mills  v.  Wilson,  318. 

4637.  Court  should  charge  that  jury  may  believe  statement  in  prefer- 
ence to  testimony.    Bums  v.  Slate,  528. 

4648.  Postponement  at  defendant's  request,  no  waiver  of  demand, 
when.     Walker  v.  StaU,  482. 

4656.  What  charge  proper  in  case  of  assault  to  murder.  Sterling  v. 
State,  807. 

5181.  Tax  on  sewing-machine  business,  constitutional.  Weaver  v. 
State,  642. 

CONSTABLE. 

Rule  for  failure  to  make  money  on  fi.  fas.,  amended  by  alleging 
default  in  failing  to  sell  property  since  original  rule  was 
brought.     Valentine  v.  Kwilecki,  98. 

CONSTITUTIONAL  LAW. 

1.  Private  way,  necessity  for,  not  apparent ;  application  for  tramway, 

under  acts  1887,  p.  103,   not  granted.    Normandale  Co.   v. 
Knight,  111. 

2.  County  bonds,  issue  of,  not  illegal.     Kaigler  v.  Roberts,  476. 

3.  County  taxation  of  railroads,  under  act  of  1889,  constitutional, 

Columbus  R.  Co.  v.  Wright,  574. 

4.  City  cannot  contract  for  gas  and  water  supply  for  term  of  years, 

without  popular  vote.     Cartersdlle  Co.  v.  Mayor,  68J{,689. 

5.  Tax  exemption  attempted  by  contract,  ineffective.    lb. 

On  farming  land,  by  charter,  void.    Smith  v.  Mayor^  810. 

6.  Liijuor  sale  prohibited  within  three  miles  of  church  by  act  of 

1891 ,  constitutional.    BuUer  v.  State,  821. 

CONTEMPT. 

1#  Refusal  to  attach  for  not  paying  in  money,  and  for  violation  of 
restraining  order,  not  reversed,  when.    Salter  v.  Tillotson,  29. 
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2.  Refusal  to  punish  for  not  delivering  money  to  receiver,  not 

reversed   where   injunction  and   receiver   rightly  denied. 
Einstein  v.  Lee^  130. 

3.  lies  adjudicataydetences  that  were  or  might  have  been  presented. 

-Ryan  v.  Kingsbery^  228. 
But  doctrine  not  used  to  make  imprisonment  perpetual.    76. 

4.  Rehearing,  petition  for,  no  abuse  of  discretion  to  dismiss.    76. 

Direction  by  Supreme  Court  to  refer  to  auditor.    76. 

5.  Imprisonment  for,  in  not  surrendering  assets  or  paying  money  to 

receiver,  poverty  of  defendant  after  order.    76. 

CONTINUANCE.    See  Practice  in  Supreme  Courty  5. 

1.  To  perfect  service,  diligence  lacking,  refused.    Beutell  v.  Olivery 

246. 

2.  To  obtain  witness  residing  in  other  county,  diligence  lacking, 

denied.     Glover  v.  Staiey  391. 
Subpoena  handed  to  sheriff  of  county  of  trial,  not  due  dili- 
gence.   76. 

3.  Facts  proper  for,  not  made  known  to  court  until  after  verdict, 

not  ground  for  new  trial,  though  accused  had  been  in  jail 
and  had  no  counsel  till  trial.     Thomas  v.  SUtUy  480. 

4.  Discretion  not  abused ;  witnesses  absent  from  trial  for  gaming. 

Levns  v.  StaU^  803. 

CONTRACTS.    See  Actions,  2. 

1.  Nudum  pa/ituniy  landlord's  promise  to  present  personalty  as  a 

gratuity,  in   consideration   of    performing   rent   contract. 
Bush  V.  Rawlins,  117, 

2.  Religious  association  unincorporated,  authority  of  building  com- 

mittee to  contract,  how  exercised.    New  Ebenezer  v.  Qress 

125. 
Burden  on  party  setting  up  validity  of  contract,    lb. 
Ratification  of  unauthorized  contract.,  not  result,  when.   76. 
8.  Duress ;  notes  given  in  compromise  of  municipal  tax,  and  paid, 

no  recovery.     Teem  v.  EUijay,  154. 

4.  Conditional  sale  rescinded  by  vendor,  liability  for  payments,  less 

hire  and  depreciation  in  value.    Snook  v.  Raglan,  251. 

5.  Fraud  inducing  accord  and  satisfaction,  contract  not  set  aside, 

when.    Hayes  v.  R,  Co,  264. 
Inducing  horse  swap,  error  for  charge  to  assume  fraud  estab- 
lished.    Chambers  v.  Gardner,  270. 

6.  Conveyance  by  husband  and  wife  as  security,  afterwards  made 

absolute  by  agreement.     Waldrop  v.  Veal,  306. 


Digitized  by  VjOOQlC 


Eeports.]  INDEX.  855 

7.  Servant  may  assume  all  risks  of  employment,  save  criminal 

negligence.    Fulton  MiUa  v.  Wilson^  318. 
Negligence  of  master  in  failing  to  keep  machinery  inspected 
and  safe,  covered  by  contract.    Ih, 

8.  Written,  shown  by  amendment.     Verdery  v.  Barrett,  349. 

9.  Rescission  of  sale,  or  repurchase  and  delivery,  verdict  sustained. 

Wright  v.  Baldwin,  369. 

10.  Statute  of  frauds  not  pleaded,  question  not  raised  by  general 

grounds  for  new  trial.    Ih. ;  Mil,  Co.  v.  Gobert,  474. 

11.  Sale  of  land,  whether  by  tract  or  by  acre.    Seymore  v.  Bice;  372. 

12.  Cotton  for  future  delivery ;  charge  not  error ;  verdict  for  defend- 

ants warranted.    Inman  v.  Swift,  377. 

13.  AVages,  special  contract  for,  with  decedent,  for  last  year,  author- 

izes jury  to  infer  like  contract  for  previous  years,  when. 
Tippin  V.  Brockioell,  467. 

14.  Reformation  and  cancellation  of  deed,  distinction  ;  mistake  here 

was  on  one  side  only.     Werner  v.  Bawson,  619. 

15.  Charter-party  construed  as  contract  of  affreightment,  not  as  lease 

of  ship.    Swift  V.  Tatner,  660. 

16.  City  cannot  contract  for  gas  and  water  supply  for  term  of  years, 

without  popular  vote.     CartenvUh  Co,  v.  Mayor,  683,  689. 
Contract  operative  from  year  to  year  so  long  as  neither  party 

repudiates,    lb. 
Cannot  exempt  property  from  taxation  by  contract.    lb, 

17.  Railroad  company  may  bind  itself,  in  settlement  of  litigation, 

to  keep  up  stock-gaps.  Chat.  B,  Co.  v.  Davis,  708. 
Must  perform  conditions  in  deeds  to  right  of  way,  though 
procured  by  construction  company,    lb, 

18.  Joint,  alleged,  all  defendants  stricken  but  one,  declaration  read 

as  alleging  several  contract.    lb, 

19.  Attorney  may  bind  client  to  pay  off  superior  lien,  when.    Bar- 

fi^ld  V.  McCombs,  799. 

20.  Presumption  that  agricultural  products  were  converted    into 

money  after  reasonable  time,  relatively  to  debt  to  be  paid 
from  their  proceeds,    lb. 

21.  Heir  at  law  who  receipted  for  advancement  in  full  of  prospective 

share,  was  bound  by  contract.    Barham  v.  McKneely,  812. 

CORPORATIONS. 

1.  Insolvent,  may  make  mortgage  as  additional  security  to  note  in- 

dorsed by  stockholders.     Weihl  v.  Atla.  Co.  297. 

2.  Stockholders  relieved  of  liability  for  indorsing  note  of  the  cor- 

poration, by  foreclosure  of  mortgage  on  corporate  property, 
whether  liable  to  other  creditors  for  diminution  of  assets,  lb. 
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COSTS.    See  Ejectment,  3. 
COUNTIES. 

1.  Action  by,  against  ordinary,  for  money  illegally  drawn  on  his  own- 

orders.    Lumpkin  Co,  v.  Williams,  388. 

2.  Taxation  of  railroads  by.     Columbus  R.  Co,  v.  Wright,  574. 

3.  Public  roads.    See  Roads, 

COURTS.    See  Jurisdiction ;  Justices'  Courts ;  Practice  in  Superior  and 
Supreme  Courts,' 

CRIMINAL  LAW. 

1.  Murder,  hypothesis  of,  and  defendant's  theory,  if  evidence  sup- 

port.   Banks  v.  State,  75. 
Provocation  of  battery  by  slayer's  opprobrious  words;  right  o£ 

slayer  to  resist.    BocUwright  v.  State,  140. 
Charge  not  error ;  verdict  correct.    Chavos  v.  State,  147. 
Charge  oral,  added  to  written,  error.  Willis  v.  Slate,  188 ;  Bumx: 

V.  Staie,  527. 
Shooting  wilful,  not  accidental.    Nelms  v.  Siate,  241 ;   UoU  v. 

StaU,  :U6. 
Conviction  warranted.     Quick  v.  State,  740 ;  Marable  v.  State,  425. 
Recommendation  to   life  imprisonment,  discretionary  in  all 

cases.     Thomas  v.  State,  480. 

2.  Arson,  conviction  warranted.    Johnson  v.  State,  107. 

3.  Liquor  selling  prohibited  by  general  local  option  law,  in  county^ 

having   previous   local    laws   regulating,   not   prohibiting. 

Grantham  v.  State,  121. 
Indictment  charging  sale  of  spirituous,  malt  or  intoxicating 

liquor,  bad  on  demurrer.     lb. 
To  minor,  appearance  and  statements  of  minor  as  to  age,  no  de- 
fence.   Harkey  v.  SicUe,  478.     Burden  on  accused,  when. 

Dealer  may  furnish  to  minor  for  use  of  parent,  without 

written  order,  taking  risk  of  minor  using  the  liquor.    Dixon 

v.  StaU,  785. 
Three  miles  of  church,  act  of  1891,  constitutional.    Butler  v. 

State,  821. 
Law  violated,  though  more  than  three  miles  by  road.    76. 
Indictment  need  not  specify  kind,  quantity,  priceor  purchaser,. 

nor  negative  exceptions  in  statute.     WUliams  v.  State,  483. 
Dispensary  system,  power  of    mayor  and  council  to  adopt. 

Chambers  v.  Mayor,  739. 
Intoxicating,  shown  by  making  drunk.     Tharpe  v.  State,  748. 

4.  Opprobrious  words  not  justify  battery  apparently  dangerous,. 

though  oi^ly  moderate  battery  intended.    Boatwright  v.  5Sto/€^ 
140. 
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5.  Battery  with  pine  picket  inflicted  by  deceased  on  slayer,  what 

charge  erroneous.    lb.    See  35  below. 

6.  Manslaughter,  mortal  blow  wilfully  inflicted  with  deadly  weapon,. 

not  involuntary,     lb. 
But  blow  with  glass  pitcher,  in  quarrel,  suddenly  seized  ta 

check  advance  by  deceased,  might  be.     Lyman  v.  State,  337. 
Verdict  warranted ;  accused  challenged  deceased.  Trice  v.  Staiey 

742. 

7.  Trespass,  evidence  did  not  show.     Olmstead  v.  WiUiams,  144. 

8.  Forgery,  evidence  competent,  and  incompetent.    Surles  v.  State ^ 

167. 

Declarations  of  accused  to  third  person,  in  his  own  favor,  be- 
fore forgerj'  existed,  rejected.    lb. 

Relevant  testimony  in  rebuttal  to  prisoner's  statement,    lb. 

Writing  note  fraudulently  for  illiterate  to  execute,  reading  it 
falsely,  and  signing  at  maker's  request,  is  cheating  and 
swindling,  not  forgery.  Wells.v.  State,  788. 
.9.  Age  of  accused  between  ten  and  fourteen  years,  what  charge- 
proper  to  explain  meaning  of  code,  §4294.  Willis  v.  State,. 
188. 

10.  Assault  to  murder,  identity  of  prisoner  with  assailant  shown. 

Ramsey  v.  State,  199. 

Resistance  of  arrest  by  de  facto  marshal  of  town,  all  partici- 
pants guilty  as  principals,  though  some  have  no  weapon. 
Garrett  v.  Stcde,  446. 

Evidence  warranted  conviction.  Spier  v.  State,  737 ;  Sterling  v. 
State,  807. 

11.  Railroad  car,  indictment  for  breaking,  must  allege  ownership  ; 

averment  that  it  was  on  a  named  railway,  not  sufficient. 
Cooper  V.  State,  222. 
Indictment  for  shooting  into,  must  allege  railroad  was  char- 
tered, under  code,  §4438.     Kiser  v.  Stale,  421. 

12.  Former  acquittal,  two  accusations  the  same  save  in  "Gussupp" 

and  "Gossetts,"  from  whom  chickens  were  stolen ;  plea  good. 
Knox  V.  State,  259. 

13.  Larceny  from  the  house,  when  one  who  did  not  enter  was  equally 

guilty.    MouHry  v.  Stale,  291. 

14.  Ownership  of  stolen  property  may  be  laid  in  gratuitous  bailee. 

Wimhish  v.  StaU,  294. 

15.  Assault  to  rape,  by  boy,  identity  proved.    Paschal  v.  State,  304. 
I'B.  Concealed  weapons.    Barnes  v.  State,  316. 

.  17.  Opprobrious  words,  "He  swore  a  lie.'*  used  by  defendant  in  his- 
statement  before  police  court,  of  (not  to)  a  witness  present. 
Lecroy  v.  State^  336. 
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18.  Waiver  of  indictment,  and  of  trial  by  jury  in  county  court, 

rights  of  defendant  as  to  withdrawal.    Brown  v.  Stote^  340. 
Of  demand  for  trial,  not  by  postponement  at  defendant's  re- 
quest.   Walker  v.  Stale,  482. 

19.  Sunday  hunting  of  game,  conviction  warranted.    Gunn  v.  SUUe, 

341. 
"Game"  sufficiently   certain.    "Sunday"   and  the  ''Sabbath 

day"  synonymous.    Ih. 
Statute  constitutional,    lb. 

20.  Burglary,  conviction  of,  sustained.     Gaines  v.  St  ite,  367. 

Not  a  strong  case,  as  compared  with  larceny  from  the  house, 
HackeU  v.  Stale,  418. 

21.  Gambling,  conviction  sustained.    Glmer  v.  State,  391;  Grant  v. 

State,  393  ;  Bohannon  v.  State,  445  . 

Declaration  of  player  in  game,  part  of  res  gestae.  Glover  v.  Staie, 
391. 

Testimony  that  accused  played  and  bet  with  others  not  named 
in  indictment.     Grant  v.*  State,  394. 

Accomplice,  uncorroborated  evidence  of,  upholds  convictioft» 
]b. 

Indictment  need  not  allege  that  money  was  of  any  value  ;  ju- 
dicially known.    76. 

Time  of  offence ;  not  clear  that  it  was  before  indictment 
found.     Turner  v.  Stale,  424. 

22.  Seduction,  character  of  parents  of  female,  irrelevant ;   her  own 

character  ^irrelevant  except  in  rebuttal  to  impeachment  of 
her  chastity  or  veracity.     Lewis  v.  State,  396. 

23.  Hog-stealing,  conviction  warranted.    Porter  x.  Slate,  A22;  Holsey 

v.  State,  433. 

24.  Time  of  offence,  evidence  must  show  it  was  before  indictment 

found.     Turner  v.  State,  424. 

25.  Motive  of  assassination  being  robbery,  evidence  that  deceased 

had  money  was  competent,  where  defendant  might  have  had 
opportunity  to  see  it.     Marable  v.  State,  425. 

Circumstantial  evidence  supports  conviction,  though  no  special 
motive  appear.    Sterling  v.  State,  807. 

Solicitor-general  may  state  what  he  hopes  to  prove,  and  ad- 
vance his  own  theory  as  to  motive,    lb. 

26.  Confessions  or  criminating  admissions,  voluntary,  not  rejected 

though  officer  made  false  representations  several  hours  be- 
fore, when  making  the  arrest.    Marable  v.  State,  425. 
Partly  true  and  partly  false,  received.    lb, 
27    Demand  for  trial  not  waived  by  postponement  at  request  of  de- 
fendant, when.     Walker  v.  State,  482. 
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.28.  Duress  or  fear  from  threats  or  menaces,  when  not  an  excuse  for 
perjury.    Burns  v.  State^  528. 
When  no  excuse  to  accomplice.    lb. 

29.  Perjury,  fear  of  future  violence  not  excuse,  but  may  afifbrd  ex- 

planation sufficient  for  witness  to  be  believed.     lb. 

30.  Prisoner's  statement,  jury  may  believe,  in  preference  to  sworn 

testimony  ;  court  should  so  charge,    lb.  . 
Request  for  charge  on  defence  set  up  by,  must  be  made. 
Baileu  v.  State,  751. 

31.  Obscene  and  vulgar,  words  "You  are  a  God  damn  low  down  son 

of  a  bitch,"  are  not.  No  offence  against  code,  ^4372,  so  to 
speak  in  presence  of  female ;  made  so  by  act  of  1890.  Shields 
V.  State,  549. 

32.  Tax  on  business  not  paid,  burden  on  State  to  show,  when.   Weaver 

V.  State,  639. 

33.  Sewing-machine  business,  merchant  did  not  engage  in,  against 

tax  act,  when.    76. 

34.  Reasonable  fears  and  self-defence,  charge  as  to,  not  error.     Tnca 

V.  Slate,  742. 

35.  Assault  and  battery,  conviction  sustained.    Bailey  v.  State,  751. 

Words  as   justification  of,  for   jury;    what   charge    proper. 

Hodghins  v.  State,  761.  ^ 

Removal  of  drunken  man  having  permission  to  stay,  when  no 

assault  and  battery.     Clarke  v.  State,  768. 

36.  Character,  knowledge  of,  shown  by  witnesses  who  disclaim  know- 

ing it.    Hodgkim  v.  i^tate,  761. 

37.  Racommendation  of  jury  to  life  imprisonment  in  murder  case. 

Thomas  v.  State,  480. 
To  mercy  in  case  of  assault  with  intent  to  murder.    Sterling  v. 
State,  807. 

DAMAGES. 

1.  Excessive:  $2,000  for  wrongful  ejection  of  woman  from  train. 
Choi.  B.  Co.  V.  Lyon,  16. 
Aliter:  $1,000  for  assaults  on  negro  passenger.  B.  d:  D  B.  Co. 
V.  Jefferson,  554.  $5,000  for  permanent  injuries  to  flagman. 
Ga.  P.  B.  Cq.  v.  Hudson,  558.  Full  value  of  minor's  life, 
$5,000.  B.  (k  D.  B.  Go.  v.  Johmton,  560.  Permanent  injuries 
to  postal  clerk,  $12,000.  B.  &  D.  B.  Co.  v.  AUison,  568.  Ex- 
treme, $8,000,  permanent  injuries  to  woman.  Met.  B.  Co.  v. 
Poivell,  602.  Passenger  pushed  off  running  train  by  con- 
ductor, $2,433.  East  T.  B.  Co.  v.  Hyde,  721.  Slanderous  and 
obscene  words  used  of  woman,  $1,750,  worldly  circumstances 
not  shown.    Pavlovski  v.  Thornton,  829. 
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2.  Set-off,  breach  of  contract  to  action  of  trover,  not  allowed,  unless 

for  equitable  ground,  as,  non  residence  or  insolvency.    Bar- 
row V.  Malhry,  76. 

3.  Interest  as  such,  not  proper  to  fitd.     Chat.  R,  Co.  v.  Palmer ^  162. 

4.  Conditional  contract  of  sale,  rescinded  bj'  seller,  liability  for  part 

payments,  less  hire  and  depreciation.  Snook  v.  Jiaglatif  251. 
6.  Life-tenant  not  cultivating,  could  not  recover  for  injury  to  crops 
of  her  son  who  cultivated  by  her  license.  Brown  v.  Woodliff^ 
413. 
Permanent  damages  to  the  land  recoverable ;  measure  was 
difference  in  value  of  the  life-estate,  not  cost  of  restoring 
land  to  its  former  condition,    lb, 

6.  Husband  cannot  recover  anything  for  killing  of  wife's  mule  on 

purchase  of  which  he  paid  $25.     Central  li,  Co.  v.  Bryant, 
457. 

7.  Telegraphic  message  not  delivered.     W.  U,  Tel.  Co.  v.  Lindley 

414. 

8.  Land  taken  or  damaged,  holder  under  bond  for  title  may  recover 

Fulton  Co.  v.  Amorous f  615. 

9.  Consignee  who  protects  himself  by  sale  of  goods  can  recover  only 

nominal  damages,  when.    Henry  v.  i?.  Co.  815. 

DEBTOR  AND  CREDITOR. 

1.  Sale  by  insolvent  debtor  to  solvent  vendees  without  concealment 

or  collusion,  injunction  and  receiver  denied.    Einstein  v.  Lee^ 
130. 

2.  Father's  conveyance  to  son,  good  as  to  creditors,  though  posses- 

sion retained  and  deed  declared  a  sham.     Gnffis,  142. 
To  daughter  and  her  husband,  not  impeached  by  declarations 
of  grantor  out  of  possession.    Hicks  v.  Sharp,  311. 

3.  Misrepresentations  by  seller's  agent  as  to  quality  of  property, 

seller's  creditor  taking  vendee's  acceptance,  not  affected  by, 
though  having  notice,  when.     Atla.  Bridge  Co.  v.  Bank,  22.5. 

4.  Mortgaged  property  of  insolvent  corporation  not  put  into  re- 

ceiver's hands,  when.     M'eihl  v.  Atla.  Co.  297. 

5.  Corporation  insolvent,  creditor  of,  may  take  mortgage  in  addi- 

tion to  note  indorsed  by  stockholders!     76. 
Other  creditors  may  advance  the  money'  and  demand  assign- 
ment of  note  and  mortgage.    Ih. 

6.  Stockholders  who  were  indorsers  of  note  secured  by  mortgage  on 

corporate  property,  whether  liable  to  other  creditors  after 
mortgage  foreclosed,    lb. 
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7.  Fraudulent  sale  of  mule  before  judgment  against  vendor,  passed 

such  title  as  to  protect  bona  fide  purchaser  from  vendee, 
second  sale  being  after  judgment.    Sawyer  v.  Almandy  314. 

8.  Sale  to  wife  alleged  by  creditor  to  be  fraudulent,  voluntary  con- 

veyance by  insolvent  debtor  not  charged  on,  without  evi- 
dence.   New  V.  Driver^  435. 

9.  Wife's  conversations  with  her  vendor  admitted  for  her  as  against 

her  husband's  creditor,  when.    lb, 

10.  Insolvency  of  debtor's  vendees  not  alleged,  injunction  and  re- 

ceiver not  granted.    Milh  v.  Weljb^  736. 

11.  Agricultural  products  converted  into  money,  debt  payable  from, 

action  for  money  had  and  received  lies.    Barfield  v.  McCombs, 
800. 

12.  Attachment  under  code,  §3297 ;  petition  not  supported  by  affi- 

davit.   Sbnpton  v.  Holt,  834. 

13.  Administration  applied  for  by  creditor  holding  dormant  judg- 

ment with  right  to  revive  barred.    Ray  v.  Strickland,  840. 

DEEDS.    See  JJ'rattrf,  3 ;  Title. 

1.  Cancellation  of  sheriff's,  under  void  levy,  what  necessary  for, 

where  defendant  consented.     (yKelley  v.  GhoUtcnty  1. 

2.  Cancellation,  when  petition  by  heirs,  maintainable.     Kent  v. 

Davis  J  151. 

3.  Tax  sale  (city),  recitals  in  deed  founded  on,  as  to  notice,  adver- 

tisement, etc.,  not  evidence.    Johnson  v.  Phillips^  286. 

4.  Testamentary  in  character,  in  form  a  deed.    Donald  v.  Neshit^  290. 

5.  Cancellation  and  reformation,  distinction ;  where  mistake  was  on 

one  side  oply.     Werner  v.  Rawson,  619. 
<).  Right  of  way  granted  by,  railroad  company  must  perform  condi- 
tions.    Chat,  R,  Co.  v.  Davis,  709. 

7.  Agent,  declaration  of  person  taking  deed,  that  he  was  such, 

binds  vendee  taking  benefit.  •  lb. 

8.  Separate  estate  not  created  in  wife  in  1849  by  deed  from  her 

father  to  her  aivd  husband.    Scott  v.  Causey,  749. 

9.  Interlineations  in,  presumed  made  at  or  before  execution,  when 

in  handwriting  of  attesting  officer.     Bedgood  v.  McLain,  793. 
10.  Mistake  in,  as  to  recital  of  transfer  of  wild  land  iaxfi,  fa.,  pleaded 
to  ejectment.    lb. 

DEMURRER.    See  Pleadinjs,  2 ;  Practice  in  Superior  Court,  4,  14,  15  ; 
Practice  in  Supreme  Court,  4. 
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DISTRESS  WARRANT. 

Amendable,  affidavit  for,  is,  like  ordinary  declaration,  to  supply 
vital  averments.    Reese  v.  Walker^  T2, 
I^vy  does  not  fall ;  object  of  amendment  is  to  uphold  it.    Ih. 

DIVORCE. 

i .  Property  of  husband  not  embraced  in  schedule  nor  disposed  of 
in  verdict,  allowance  of  alimony  to  child  not  effective  as 
against  conveyance  pending  suit.    Almand  v.  SeamanSf  309. 

2.  Desertion  for  wife  to  deny  husband  his  conjugal  rights,  occupying 
separate  apartments  in  same  house,  against  his  will.  Whit- 
field v.  Whitfield,  471, 

DOWER.    See  Administrators  and  Executors,  3 ;  Homestead,  4. 

Sale  to  defeat,  whether  actual  or  only  colorable ;  what  evidence 
admissible.     Fhwers,  632. 

..RAFT. 

Indorsed  "  for  deposit  to  the  credit  of  '*  drawer,  title  passed  to 
bank,  under  facts  here.    Fourth  Nat,  Bk,  v.  Mayer,  108. 

DURESS.    See  Municipal  Corporations,  1. 

EJECTMENT. 

1.  Security  deed  for  debt  paid  being  the  defence,  general  finding  of 

the  premises  in  dispute  for  the  plaintiff,  covered  the  issues^ 
and  was  warranted.     Welts  v.  Daniels,  330. 

2.  Children's  interest,  land  sold  by  their  mother  under  void  will,  re- 

covered ;  application  of  proceeds  for  their  benefit  not  shown. 
Cureton  v.  Taylor,  491. 

3.  Costs,  when  not  taxed  against  some  plaintiffs  who  fail  to  recover. 

lb. 

4.  Wild  land  tax  /.  fa,  transferred,  recited  by  mistake  in  sheriff*^ 

deed,  proper  plea.    Bedgood  v.  McLain,  793. 

ELECTIONS. 

1.  Local  act  for  registration,  confined  to  those  specified,  leaving 

general  law  to  operate  as  to  election  on  issuance  of  bonds. 
Kaigler  v.  Roberts,  476. 

2.  Tally-sheets  of  last  general  election  used,  though  registration 

necessary  therefor,  and  registered  voters  much  more  numer- 
ous than  those  voting,    lb. 

3.  Notice,  failure  to  specify  amount  of  principal  and  interest  of 

bonds  to  be  paid.    Mayor  v.  Hemerick,  674. 
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ELECTRIC  WIRES.    See  Telegraph  Companies. 

1.  Servant  of  company  who  climbed  pole  of  other  company  without 

permission,  cannot  recover  for  injury.  Aug.  R,  Co,  v.  An- 
drewSf  653. 

2.  Duty  of  electric  companies  as  to  overhead  wires.    lb. 

EMINENT  DOMAIN.    See  Railroads,  8. 
EQUITY.    See  Injunction  and  Receiver, 

1.  Demurrer  to  petition,  not  sustained  before  return  term.    Stewart, 

138. 
General,  for  improper  parties,  superfluous  facts,  and  inappro- 
priate relief,  not  sustained ;  should  be  special  demurrer  at 
first  term.    Reese,  646. 

2.  Cancellation  of  deeds  for  fraud,  and  accounting  by  vendee  of 

decedent,  petition  of  heirs  maintainable     Kent  v.  Davis,  151. 

3.  Bond  to  indemnify  defendant  against  possible  recovery  by  ad- 

ministrator at  instance  of  creditors,  discretion  to  require,  lb. 

4.  Partition  in,  more  just  than  at  law ;  prayer  for,  by  amending 

petition.     Tate  v.  Goff,  184. 

5.  Subrogation  ;    rights  of   unsecured  creditors  as  against  stock-* 

holders  of  insolvent  corporation  which  gave  mortgage  as  ad- 
ditional security  to  note  indorsed  by  stockholders.  Weihl  v. 
Atla.  Co.  297. 

6.  Administrator's  title,  bill  attacking,  without  equity.  Langmade  v. 

Hamilton,  442. 

7.  Multifarious,  no  question  connecting  complainants  and  defend- 

ants on  same  issue,    lb, 

8.  Reformation  or  cancellation  of  deed  for  mistake  of  one  party. 

Werner  v.  Raivson,  619. 

9.  Insane  father's  petition  by  next  friend,  against  son,  for  fraud  and 

undue  influence.    Reese,  645. 

ESTATES.    See  Administrators  and  Executors;   Damages,   5;    Houie- 
stead;  Wills. 

ESTOPPEL.    See  Res  Adjudicata. 

1.  Void  sheriff 's  sale,  defendant  in  execution  bound  by,  who  con- 

sented and  received  benefit,  when.     O^KeUey  v.  Gholston,  1. 

2.  Sureties  may  take  advantage  of  void  waiver  of  homestead  for 

usury,  though  principal  failed  to  plead  or  take  homestead. 
Lewis  V.  Br'ovm,  115 ;  Harrington  v.  Findley,  385. 

3.  Claim,  failure  to  interpose,  by  real  creditor  of  garnishee,  not  pre* 

vent  his  recovery.    Rutherford  v.  Fullerton,  354. 
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4.  Wife  estopped  from  claiming  that  money  paid  for  property  by 

husband  was  hers ;  plea  good.    Hidell  v.  Dwindle  533. 

5.  Injunction  to  restrain  issued  of  municipal  bonds,  by  electors,  not 

too  late.     Mayor  v.  Hemerick^  674. 

6.  Heir  at  law  who  receipted  for  advancement  in  full  of  prospective 

share,  estopped  from  recovery  of  administrator.    Barfiam  v. 
McKneely,  812. 

EVIDENCE. 

1.  Declarations,  part  not  admissions  but  hearsay,  whole  rejected, 

when.    Smith  v.  Williams^  9. 
By  father,  that  his  deed  to  his  son  was  only  a  sham,  etc.,  not 

make  property  subject  to  father's  debt.     GriffU,  143. 
By  father,  not  heard  to  impeach  his  conveyance  to  daughter 

and    her    husband,    they  being   in   possession.     Hicks  v. 

Sharp,  312. 
H.  Division  in  kind,  of  land  and  personalty,  directed  by  will;  that 

personalty  was  so  divided,  would  not  tend   to  show  that 

land  was.    Smith  \\  WiUiai/iSf  9. 

3.  Uncertain  whether  testimony  relates  to  particular  transaction  or 

to  another,  may  be  admitted  wibh  instruction  to  jury.    Chat. 
R.  Co.  v.  Lyoiiy  16. 
Doubtful  admissibility,   received  subject  to  be  withdrawn. 
Barrow  v.  Malloryy  76. 

4.  Conflicting,  settled  by  jury.     Bradshaw  v.  Thornton,  OS;  Ramsey 

v.  State,  199;  Barnes  v.  State,  316;  Bohannon  v.  State,  445; 
Met.  R.  Co,  v.  Powell,  602;  Nealy  v.  Slate,  806. 
r>.  Lien,  recorded  claim  of,  admissible  on  trial  of  petition  to  fore- 
close, though  some  items  of  account  bear  date  more  than 
three  months  before  record,  last  items  being  undated.  New 
E.  Ass'n  v.  Gress,  125. 
Parol,  to  show  dates  of  items,    lb. 

C.  Compromise,   whether  offer  to  pay  fifty  cents  on  the  dollar 

was.    Tb. 

7.  Witness,  competency  of.    See  Witiiess. 

Paper   executed  by,  apparently  in  conflict  with  testimony^ 
when  not  cause  for  new  trial.     Marable  v.  Slate,  425. 

S.  Circumstantial,  as  to  cause  of  injury,  when    sufficient  for  re- 
covery.    Waycross  Co.  v.  Guy,  145. 

D.  Declarations  by  accused  in  his  own  favor  to  third  person,  before 

the  forgery,  rejected.    Surles  v.  State,  167, 

10.  Rebuttal  to  prisoner's  evidence  and  statement,  what  testimony 

of  prosecutor  became  relevant,    lb. 

11,  Indorsement  collaterally  in  question,  varied  by  parol.    lb. 
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12.  Impeached  witness  not  sustainable  by  disproving  particular  facts 

brought    out    on    cross-examination  of  impeaching   wit- 
ness.   Jb, 
Supporting  witness^  what  question  to,  on  cross-examination  is* 
idle  and  useless.    Ramsey  v.  StatCf  198. 

13.  Newly  discovered,  to  discredit  witness,  counsel's  affidavit  insuffi- 

cient, no  new  trial.    Ramsey  v.  Stale,  199. 
Discoverable  before  trial,  by  diligence.    Cedartown  v.  Free- 

man,  452 ;  Spier  v.  State,  737. 
Result  not  changed  by.    lb, ;  Quick  v.  SUUe,  740. 

14.  Agent's  declarations  not  admitted  to  prove  general  agency,  when. 

Holland  v.  Van  BeU,  223. 
Authority  to  execute  note  and  to  extend  by  new  promise,  may 

be  in  parol.     Foster  v.  Cochran,  466. 
Declaration  that  he  was  such,  when  taking  deed  to  right  of 

way,  as  res  gestse.     Chat.  R.  Co.  v.  Davis,  709. 
10.  Paymei^t  to  selling  agent,  not  discharge  debtors,  without  proof 

of   express  authority,  or  general    agency,  or  ratification. 

Holland  V.   Van  Beil,  223. 
Question  of   agent's  authority  to  collect,  for  jury,   though 

printed  words  to  the  contrary  on  bill.  Luckie  v.  John- 
ston, 322. 

16.  Ratification  not  inferred  from  forbearance  to  sue,  without  proof 

of  knowledge  by  principal  of  payment  to  ageut.    Holland  v. 
Van  Beil,  22S. 
Charge  on,  as  comprehensive  as  evidence  warranted.    Luckie 
V.  Johnston,  322. 

17.  Recitals  in  deed  under  city  tax  sale,  not  evidence  of  notice, 

advertisement,  etc.    Johnson  v.  Phillips,  286. 

18.  Possession  of  defendant  after  judgment,  presumptively  as  owner, 

not  tenant.    76. 

19.  Handwriting,  identity  of,  not  shown  by  non-expert,  by  compari- 

son with  genuine  signature,  when.     Wimbish  v.  State,  294. 

20.  Leading  question,   "  Do  you  know  that  boy  ?"  not  so.    Paschal 

V.  State,  303. 
Whether  defendant  in  fi.fa.g&ve  one  of  claimants  half  the 

land.    Hicks  v.  Sharp,  31 1. 
Assuming  hurt,  or  loss  of  time,  where  these  are  involved  in 

the  action.     Chat.  R.  Co.  v.  Huggins,  495. 

21.  Nunc  pro  tunc  orders  of  court  of  ordinary,  appointing  adminis- 

trator, and  for  sale  of  land;  receipt  for  fees  competent  evi- 
dence.   Attaway  v.  Carswell,  344. 

Receipt  for  advertising  bill,  of  doubtful  relevancy,    lb. 

Recitals  in  deed  of  administrator,  how  relevant,     lb. 

Irregularities  in  order,  lack  of  signature,  etc.,  not  prevent 
entry  nunc  pro  tunc.    lb. 

Oral  evidence  admissible.    76. 

V89  56 


Digitized  by  VjOOQlC 


866  INDEX-  [89  Ga. 

22.  (iambler's  dedanition,  re$  gestx,    Olover  v.  StaU,  991. 

AcocHnplioe,  oncoiroborated  evidence  of,  warrants  conviction. 

Grant  v.  StaU,  394. 
Playing  with  others  not  named  in  indictment,  when  admis- 
sible.   76. 
28.  Seduction,  irrelevant  testimony  as  to  character  of  parents  of 
female.    Her  own  character  irrelevant  except  in  rebuttal  to 
impeachment  of  her  chastity  or  veracity.    Lewis  v.  SUxte,  396. 

24.  Time  of  crime,  must  be  shown  to  have  been  before  indictment 

found.     Turner  v.  SUOe,  424. 

25.  Motive  of  assassination  being  robbery,  that  the  deceased  had 

money  was  competent  where  defendant  might  have  had 
opportunity  to  see  it.    Marahle  v.  tHaUy  425. 

26.  Confessions  or  criminating  admissions  voluntary,  not  rejected 

because  of  false  representations  made  several  hours  before, 
when  arresting  the  accused.    lb. 
That  he  struck  deceased  with  a  stick,  admissible,  though  the 
striking  was  with  a  hammer.    lb, 

27.  Notes  paid,  signatures  torn  off,  testimony  as  to  whose  signature 

it  was,  received.    New  v.  Driver^  434. 
Unsigned  note,  not  of  itself  evidence.    lb, 

28.  Receipt  unsigned  on  fi,  fa,^  not  of  itself  evidence.    Ih, 

29.  Conversations  between  vendor  and  married  woman,  admissible 

for  her  against  husband's  creditors,  when.    76. 

30.  Wages  sued  for,  contract  with  decedent  for  last  year  proved,  like 

contract  for    former   years    inferable  by   jury.      Tippin  v. 
BrockweU,  467. 

31.  Payment,  burden  on  administrator  alleging  it.    lb. 

.32.  Liquor  dealer  selling  to  minor,  could  not  defend  on  appearance 
and  representation  of  minor  that  he  was  of  age.    Harkey  v. 
StaU,  478. 
Burden,  where  no  written  authority  shown.    Dixon  v.  Statey  785.' 

33.  Secondary,  of  writing,  no  objection,  no  new  trial,  though  defend- 

ant not  represented  at  trial.     W,  U,  Tel,  Co,  v.  LindUy,  484. 
Aliter,  if  substantial  variance.    lb. 

34.  Justice's  court  judgment,  whether  rendered  on  court  day,  illus- 

trated by  parol,  when.    Baker  v.  Thompwn^  486. 
Witness,  presiding  magistrate  cannot  be.    76. 

35.  Interrogatories  by  consent  in  justice's  court,  not  excluded  for 

refusal  to  answer  croiss -interrogatories,  when.    76. 
Leading,  where  they  assume  hurt,  suffering  or  loss  of  time, 
these  being  involved  in  the  action.    Choi,  R,  Co,  v.  Hug- 
ginSf  495. 
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36.  Opinion  given  as  to  physical  inaljilily,  after  stating  facts.    lb. 

As  to  result  of  obeying  signal,  for  jary>,  not  witness.    Kendrick 
V.  R.  Co.  782. 

37.  Privileged  occasion  pleaded  to  action  for  words,  all  facts  tending 

to  throw  light  on  tme  character,  admissible.    Jonea  v.  Fore* 

hand,  520. 
Defendant  cannot  testify  occasion  was  privileged  and  confi« 

dential.    76. 
Irrelevant  communication  of  landlord  to  arbitrator,    lb, 

38.  Burden  of  proof  shifted  by  adding  legal  presumptions  to  &ct8 

established.    Ma,  R.  Co.  v.  Fowdl,  602. 
89.  Notice  in  writing  not  presumed  from  order  reciting  publication 
of  notice.    Fulton  Co,  v.  AmorouSf  615. 

40.  Bower,  sale  to  defeat,  whether  actual  or  colorable.    FlawerSf  632. 

41.  Tax  not  paid  on  business,  burden  on  State  to  show,  when. 

Weaver  v.  State,  639. 

42.  Ownership  notadmitted  by  replevying  against  attachment.  8w{ft 

V.  Tatner,  673. 

43.  Jury,  relationship,  misconduct,  etc    See  Jwyand  Jurors. 

44.  Threats  uncommunicated.     Trke  v.  State,  742. 

45.  Interlineations  in  handwriting  of  attesting  officer,  presumed 

made  before  signing.    Bedgood  v.  McLavfiy  798. 

EXECUTION.    See  Judgments ;  Levy  and  Sale. 

1.  Quashed  as  not  conforming  to  judgment,  clerk  may  issue  one 

which  conforms ;  calling  it  an  aHas  is  immaterial.    Westbrook 
V.  Hays,  101. 

2.  Receipt  on,  unsigned,  not  of  itself  evidence.    New  v.  Driver,  434. 

3.  Wild  land  tax  fi.fa,  improperly  directed,  not  void.    Bedgood  v. 

McLain,  793. 

FORGERY.    See  Criminal  Law,  8. 

FRAUD. 

1.  Purchaser  at  sheriff's  sale,  deceitful  promises  and  deterrence  of 

other  bidders  by.     O^KeUey  v.  Oholston,  1. 

2.  Sale  by  insolvent  debtor  to  solvent  vendees,  not  in  fraud  of  other 

creditors.    Einstein  v.  Lee,  130. 

3.  Conveyance  by  father  to  son,  good,  though  possession  retained 

and  deed  declared  a  sham.    Oriffis,  143. 
Declaration  by  grantor  when  grantees  (his  daughter  and  her 
husband)  in  possession,  not  allowed  to  impeach.    Hicks  v. 
Sharp,  311. 

4.  Cancellation  of  deeds  for ;  when  petition  by  heirs  maintainable. 

Kent  V.  Davis,  151. 
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5.  Misrepresentations  by  vendor's  agent,  not  affect  vendor's  cred-. 

itor  taking  vendee's  acceptance,  when.    Atlanta  Bridge  Co, 
V.  Bank,  225. 

6.  Accord  and  satisfaction  procured  by,  action  to  set  aside  contract 

not  upheld.    Hayesy,  B.  Co,  264. 
.   7.  Horse  swap,  charge  assuming  fraud  established  by  evidence, 
error.    Chambers  v.  Gardner,  270. 

8.  Belationship,  other  badges  of,  proved,  conveyance  from  father 

scanned  with  care;    what    charge  inaccurate:      Hich  v. 
Stuirp,  311. 

9.  Father  insane,  may  proceed  by  next  friend,  against  son  for  fraud 

and  undue  influence.     Beese,  646. 

10.  Guardian's  returns  vitiated  by,  only  so  far  as  fraud  extends. 

Bonner  v.  Evans,  657. 

11.  Plea  of,  as  to  decree,  stricken  where  no  record  set  forth.    Jones 

V.  Jones,  792. 

12.  Attachment  under  code,  §3297 ;  petition  not  supported  by  affi- 

davit.   Simpson  v.  Holt,  834. 

FRAUDS,  STATUTE  OF. 

Plea  of,  not  appearing,  question  not  raised  by  general  grounds 
for  new  trial.     Wright  v.  Baldwin,  369. 
Evidence  not  objected  to,  and  no  request  to  charge  the  jury. 
Milledgemlle  Co.  v.  Gohert,  473. 

GAMING.    See  Criminal  Law,  21. 

Recovery  by  owner  of  money  lost  by  third  person.    Smith  v. 
Bay,  838. 

GARNISHMENT. 

1.  Joint  judgment  against  defendant  and  garnishee,  illegal.    Fourth 

Bk.  V.  Mayer,  108. 

2.  Proceeds  of   draft  (with  bill  of  lading  attached)  deposited  by 

consignor  to  his  credit,  not  subject  to  garnishment  by  con- 
signee, under  facts  here.    lb. 

3.  Principal  undisclosed  when  garnishee  dealt  with  agent,  notice 

given  before  answer,  garnishee  should  set  forth  the  fact^. 
Rutherford  v.  Fullerton,  353. 

4.  Claim,  privilege  to  interpose,  J)ermis8ive,  not  exclusive.    Real 

creditor  of  garnishee  not  estopped  by  failure  to  interpose 
claim,  when.    lb, 

5.  New  trial  of  attachment  case,  garnishee  has  no  right  to  move  for. 

Exchg.  Bk.  v.  Freeman,  771. 


Digitized  by  VjOOQlC 


Reports.]  INDEX.  869 

GUARDIAN  AND  WARD. 

1.  Lunatic  without  guardian  may  sue  by  next  friend  ^  though  no 

commission  of  lunacy.    Beese^  645. 

2.  Lunatic's  guardian  must  be  removed,  and  letters  revoked,  to 

recover  of  him  for  waste,  etc.    Bonner  v.  Evans,  656. 

3.  Fraud  in  procuring  approval  of  returns  vitiates  them  only  so  far 

as  the  fraud  extends.    lb, 

4.  Pleadings  attacking  returns  must  be  specific.    lb. 

5.  Wild  land  of  minor  with  guardian,  subject  to  act  of  1874.    Bed- 

good  V.  McLain,  793. 

HOMESTEAD. 

1.  Waiver  of,  void  for  concealed  usury,  sureties  on  note  released, 

though  principal  not  take  homestead.    Lewis  v.  Brown,  115  ; 
HarringUm  v.  Findley,  385. 

2.  Expired  on  minor  becoming  of  age,  though  a  dependent  unmar- 

ried female.    TcUe  v.  Goff,  185. 

3.  Alienation  by  husband  to  wife,  the  sole  beneficiary,  minors  having 

attained  majority,  not  allowed,  without  order  for  reinvest- 
ment, under  constitution  of  1868.    Love  v.  Anderson,  612. 

4.  Reversion  to  husband's  estate  after  death  of  wife  who  continued 

to  enjoy  up  to  that  time ;  no  dower  or  child's  part  belonged 
to  her.    lb, 

5.  Taken  subject  to  judgment  on  affidavit  of  illegality  by  head  of 

family.    Sparks  v.  Etheredge^  790. 

HUSBAND  AND  WIFE.    See  Ho^nestead. 

1.  Marital  rights  attached,  husband  was  wife's  sole  heir  before  1871, 
her  children  took  no  interest.    Smith  v.  Williams,  9. 
Oral  statements  by  husband,  not  make  land  children's,  nor 

fasten  a  trust  on  it  in  their  favor,    lb. 
Reduction  to  possession  by  paying  wife's  legacy  for  land.    lb. 
Married  daughter  devisee  of  her  father's  will,  died  before  he  died, 
her  children  took  as  her  representatives,  and  could  follow 
property  in  hands  of  holders  under  her  husband,  subject  to 
prescription  or  other  defence,    lb. 
3«  Transferee  of   wife's  note  and    mortgage  for  husband's  debt, 
without  notice,  rights  of.    Laster  v.  Stewart,  181. 

4.  Suretyship  of  wife  for  husband  not  shown,  but  borrowing  for 

benefit  of  both.     fValdrop  v.  Veal,  306. 

5.  Security  deed  afterwards  made  absolute  by  agreement,  wife  could 

not  recover.    lb, 

6.  Divorce  verdict  allowing  child  alimony,  not  effective  on  property 

conveyed  by  husband  pending  the  suit,  when.    Almand  v. 
Seamans,  309. 
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7.  Conversations  between  vendor  and  wife,  admitted  for  her  as 

against  husband's  creditor,  when.    New  v.  Driver^  434. 

8.  Mnle  of  wife  killed,  husband  cannot  recover  for,  though  he  paid 

$25  on  the  purchase.     Central  R,  Go.  v.  Bryant,  457. 

9.  Relationship  does  not  exist  between  husband's  kindred  and  wife's 

kindred.     Bums  v.  State,  527. 

10.  Estoppel,  plea  good,  to  wife's  action  to  recover  money  as  her  sep- 

arate estate.    Hidell  v.  Dwimll,  533. 

11.  Petition  for  widening  road  signed  by  husband,  did  not  bind  wife, 

when.     Fulton  Co,  v.  Ajnoirous,  615. 

12.  Dower,  sale  to  defeat,  whether  actual  or  only  colorable.   Flotoers, 

632. 

13.  Separate  estate  not  created  in  wife  by  deed  from  her  father  to 

to  her  and  husband,  in  1849;  marital  rights  attached.    ScoU 
V.  Causey,  749. 

14.  Slanderous  words  sued  for  by  wife  without  joining  husband. 

Pavlovski  v.  Thornton,  829. 

ILLEGALITY. 

1.  Jurisdiction  of  subject-matter,  not  of  person,  service  personal, 

affidavit  not  available.    Ilartsfield  v.  Morris,  254. 

2.  Returnable  to  court  of  one  county  by  statute,  cannot  be  trans- 

ferred to  other  court.     Ga,  M.  R,  Co.  v.  State,  598. 

INDICTMENT.    See  Criminal  Law,  3,  11,  14,  21. 
INDORSEMENT.    See  Debtor  and  Creditor,  5-6 ;  Draft. 
INFANCY.    See  Criminal  Law,  9. 
INJUNCTION. 

1.  Discretion  in  granting  or  refusing.     Napier  v.  Napier,  48 ;  Hitl  v. 

Ehrlich,  824. 

2.  Attachment  for  contempt  for  violation  of  restraining  order,  re- 

fusal of,  not  reversed,  when.    Salter  v.  Tillotson,  29. 

3.  Levy  and  sale  as  of  the  fee,  life-estate  only  would   pass,  not 

granted.    Stone  v.  Franklin,  196. 
Notice  of,  evidence  conflicting ;  sale  restrained.     Brunnet  v. 
Royal,  776. 

4.  Railroad  restrained  from  crossing  another  in  city  street  without 

first  paying  damages.     Ga.  M.  R.  Co.  v.  Col.  S.  R.  Co,  205. 
Not  allowed  to  condemn  strip  on  right  of  way  in  city,  of  an- 
other company,  when.     Hoke  v.  Ga.  R.  Co.  215. 

5.  Bonds  of  city,  issue  restrained  for  want  of  specific  notice,  etc. 

Mayor  v.  Hemerick,  674. 

6.  Execution  against  garnishees  restrained  pending  writ  of  error, 

though  no  supersedeas.     Hitt  v.  Ehrlich,  825. 
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INJUNCTION  AND  EECEIVER. 

I 

1.  Discretion  in  granting  or  refusing.    Houchin  v.  Turner ^  26;  Metro- 

politan  Co,  v.  Atlanta  Co,  28;  Sanders  v.  Slaughter,  34;  Hdrty, 
Renpess,  87;  Einstein  v.  Lee,  130;  StewaH  v.  StevxtH,  138; 
Fattersim  v.  Clark,  700;  ifito  v.  Webb,  734. 

2.  Claims  successfully  interposed  in  forma  pauperis,  receiver  ap- 

pointed to  hold  lands  and  rents,  when.     Hart  v.  Respess,  87. 

3.  Mortgaged  property  withheld  from  receiver,  with  provision  for 

turning  over  excels.     Weihl  v.  Atla.  Co.  297. 
Usury  in  mortgage  alleged,  amount  held  up  to  cover  it.    lb. 

4.  Father  insane,  may  maintain  petition  by   next  friend  against 

son,  on  account  of  fraud  and  undue  influence  in  obtaining 
note.    Reese,  645. 

5.  Rents  of  farm,  receiver  appointed  to  hold,  in  default  of  bond. 

Patterson  v.  Clark,  TOO. 

INSANITY.    See  Lunacy. 
INTEREST.    See  Damages,  3 ;  Umi^, 
INTERROGATORIES.    See  Evidence,  35. 
JUDGMENTS.    See  Res  Adjudicata. 

1.  Dormant,  when  judgments  rendered  since  June  1,  1865,  were,  by 

failure  to  make  entry.    Smith  v.  Williama^  10. 
Judgment  here  ruled  not  so.      Westbrook  v.  Hays,  101. 

2.  Collateral  attack  by  seeking  to  enjoin  sale  after  leave  granted  by 

ordinary  to  administrator.    Sanders  v.  SlaugfUer,  35. 

3.  Bona  fide  purchaser  under  code,  ^3583,  partner  was  not,  who  was 

quasi  trustee  for  other  partners  here.     Westbrook  v.  Hays,  101. 

4.  Joint,  against  defendant  and  garnishee,  illegal.    Fourth  Bk,  v. 

Mayer,  108. 

5.  Of  sister  State,  how  authenticated;  not  by  parol,  with  docket 

entries  of  justice  of  the  peace.     Tharpe  v.  Pearce,  194. 

6.  Partnership  sued,  partner  served,  return  giving  wrong  initial  to 

his  name,  return  of  non  est  inventus  as  to  others  omitting  his 
given  name,  judgment  valid.     Cheshire  v.  Milburn  Co,  249. 

7.  Jurisdiction  lacking,  judgment  void ;  all  defendants  to  justice^s 

court  suit  resided  in  other  county.     Hartsfidd  v.  Morris,  254. 
But  affidavit  of  illegality  not  available,  if  court  had  jurisdic- 
tion of- subject-matter  and  service  was  personal.     lb. 

8.  Bail-trover,  not  set  aside  for  defective  affidavit  and  failure  of 

record  to  show  bond,  when.     Taylor  v.  Dobson,  361. 

9.  Justice's  court  on  other  than  court  day,  judgment  a  nullity. 

Baker  v.  Thompson,  487. 
10.  Probate  and  admission  to  record  of  void  will,  never  too  late  to 
urge  invalidity.     Cureton  v.  Taylor,  490. 
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11.  Garnishee  protected  by,  though  erroneous.  Exch.  Bk.  y.  Freeman, 

771. 

12.  Setting  aside,  negligence  in  failing  to  keep  sight  of  case  prevents. 

Comb9\.  ChoveUf  779. 

13.  Dormant,  right  of  revival  barred,  but  creditor  could  apply  for 

administration.    Ray  v.  Strickland^  840. 

JUDICIAL  NOTICE.    See  Carriers,  4. 

JURISDICTION.    See  Judgments,  7 ;  Private  Ways,  3. 

1.  Question  of,  not  raised  by  recital  in  bonds  dissolving  garnish- 

ment.   Nat.  Bank  v.  Berry,  333. 

2.  Ordinary's  court,  presumptions  in  favor  of,  as  to  grant  of  admin- 

istration.   Langmade  v.  Hamilton,  441, 

3.  City  court  of  Atlanta  not  deprived  of  civil  jurisdiction  at  March 

and  September  terms,  by  statute  withdrawing  criminal  juris- 
diction. R,  d:  D,  R.  tJo.  v.  Allison,  567 ;  Mel,  R,  Co,  v.  Powell, 
601. 

4.  Conferred  by  statute  on  court  of  one  county,  remedy  under 

that  statute  must  be  set  up  in  that  court.  Cd.  R,  Co,  v. 
Wright,  596  ;  Qa,  Mid.  R,  Co.  v.  Staie,  598. 

5.  City  court  judge  cannot  deal  with  attachment  under  code,  {3297. 

Simpson  Y,J3[olt,SS4, 

JURY  AND  JURORS. 

1.  Sickness  during  trial,  bed  furnished,  mental  faculties  not  im- 

paired by  weakness  ;  new  trial  not  required.    Surles  v.  State, 
168. 
Wives  of  two  jurors  became  ill,  fact  communicated  improp- 
erly ;  explanatory  facts  sufficient.    lb. 

2.  County  court,  indictment  transferred  to,  accused  not  entitled  to 

twelve,  but  six  jurors,  from  panel  of  twelve,  not  twenty- 
four.     Grant  v.  State,  393. 

3.  Relationship,  none  between  prisoner  and  juror  whose  brother 

married  prisoner's  sister.    Bums  v.  State,  527. 

4.  Challenge  to  array,  that  some  drawn  for  one  week  were  excused 

till  next  week,  or  for  causes  not  named  in  statute,  is  not 
cause  for.     FuUon  Co,  v.  Amorous,  615. 

5.  Misconduct  in  leaving   jury-room,  eating  melons  on  veranda, 

etc.    Spier  v.  State,  737. 

6.  Pay  of,  fixed  by  fall  term  grand  jury  in  January,  1892,  "for  the 

next  succeeding  year,"  i.  e.  1892.      Tanner  v.  Rosser,  811. 


Digitized  by  VjOOQlC 


Reports.]  INDEX.  873 

JUSTICES'  COURTS. 

1.  Judgment  of,  on  other  than  court  day,  null ;   leaves  case  pending 

for  trial.    Baker  v.  Thompson,  486. 
Parol  evidence  illustrative  of  whether  court  was  legally  in  ses- 
sion, admissible,  when.    lb, 

2.  Interrogatories  by  consent,  when  not  excluded  for  refusal  to  an- 

swer cross-interrogatories.    lb, 

3.  Witness,  presiding  magistrate  cannot  be.    lb, 

4.  Jury  in,  may  be  recalled,  before  dispersing,  to  correct  verdict,  lb, 
LABORERS.    See  Luma,  4. 

LANDLORD  AND  TENANT.    See  Slander,  2. 

Nudum  pactumy  promise  to  present  the  personalty  as  a  gratuity, 
in  consideration  of  performing  the  rent  contract.  Bush  v. 
Rawlins,  117. 

LARCENY.    See  CnminalLaw,  13,  14. 
LEGACIES.    See  WUh. 
LEVY  AND  SALE. 

1.  Uncertainty,  levy,  void  for;  sale  passed  no  title,  as  a  sheriff's  sale. 

When  binding  on  defendant  and  his  administrator.     0* Kelly 
V.  Oholston,  1. 

2.  Deterring  bidders  for  defendant's  benefit  and  with  his  consent, 

not  vitiate  sale  as  to  him.  '  But  this  rule  not  applied  if  he 
was  mentally  weak,  and  defrauded.    lb. 

3.  Description  of  property  in  levy  and  advertisement,  what  neces- 

sary.   16. 

4.  Amendment  of  distress  warrant  affidavit,  not  cause  levy  to  fall. 

Reese  v.  Walker,  72. 

5.  Injunction  to  restrain,  when  only  life- estate  would  pass,  though 

levy  embrace  the  fee,  not  granted.    Stone  v.  Franklin,  196. 
When  no  notice  of  levy.    Brunner  v.  Royal,  776. 

LIENS.    See  Judgments,  3. 

1.  Material  man's,  recorded  claim  of,  admissible  on  trial  of  petition 
to  foreclose,  though  some  items  of  account  bear  date  over 
three  months  before  record,  and  some  undated.  New  Ehe- 
nezer  v.  Qress,  125. 

2;  Material  sold,  where  contractor  engaged  with  building  committee 
to  furnish  it,  whether  lien  would  exist,    lb. 

3.  Contractors  to  build  railroad,  lien  of,  not  extended  to  subcon- 
tractors.    C artier  v.  Rome  Co,  158.  • 
Double  capacity  of  contractors  and  material  men  blended  in 
claim,  whether^one  of  them  be  good,  query,     lb. 
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4.  Material  men  and  laborers,  additional  security  for,  act  of  1891 

coMtrued.    McAiUiffe  v.  Bailie,  356. 

5.  Attorney's,  notice  of,  by  defendant ;  knowledge  of  pendency  of 

suit,  sufficient.    LilUe  v.  Sexton,  411. 

6.  Conditional  sale  with  title  retained,  not  recorded  in  time,   pre- 

vails over  subsequent  mortgage  taken  without  notice  and 
not  recorded.     CoUrell  v.  Bank,  608. 

7.  Material  man  preceded  by  garnishing  creditor  with  judgment. 

BeU  V.  Burke,  772. 

LIMITATIONS. 

1.  Amendments  offered  after  period  expired,  relate  to  commence- 

ment of  suit.     Verdery  v.  Barrett,  349. 

2.  New  promise  by  entry  signed  by  agent  of  maker,  statute  runs 

from  date  of.     Foster  v.  Cochran,  466. 

LIQUOR.    See  Criminal  Law,  3;  Municipnl  Corporations,  11. 
LUNACY. 

1.  Commission  need  not  issue,  to  maintain  action  by  insane  father 
by  next  friend,  against  son,  for  fraud  and  undue  influence. 
Reese,  '645. 

2.  Guardian  must  be  removed,  to  recover  of  him  for  waste,  etc. 
Bonner  v.  Etxins,  656. 

MALICIOUS  ARREST  AND  PROSECUTION. 

1.  Justification,  plea  necessarily  false,  evidence  showing  no  violation 

of    penal   law  by  alleged  criminal    trespass.      Olmstead  v. 
WiUiams,  144. 

2.  Declaration  against  ordinary,  sheriff,  and  one  in  whose  favor  a 

pretended  order  was  issued,  good  on  demurrer.     Howard  v. 
Edwards,  367. 

3.  Allegation  that  suit  terminated  in  plaintiff's  favor,  necessary. 

Hyfield  v.  Bass  Co.  827. 

MANSLAUGHTER.    See  Criminal  Law,  6. 
MARRIED  AVOMAX.     See  Husband  and   Wife, 
MASTER  AND  SERVANT. 

1.  Defective  machinery,  recovery  by  servant  for  injury.     Waycross 

Co.  V.  Guy,  148. 
Contract  covered  negligence  of  master  in  failing  to  inspect 
and  keep  machinery  safe.     Fulton  Mills  v.  Wilson,  318. 

2.  Contract,  servant  may,  to  assume  all  risks,  except  criminal  neg- 
*  ligence.     Previous  rulings  reviewed  and  affirmed.    lb. 

3.  Wages,  suit  for,  against  administrator,  special  contract  with  de- 

cedent for  last  year ;  rule  as  to  amount  of  recovery  for  other 
years.     Tippin  v.  Brocbivell,  467. 
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4.  Contract  for  wages,  recovery  on.    MUledgevilU  Co.  v.  Gobert,  474. 

5.  Railroad  engineer  negligent  in  proceeding  with  train  on  conflict- 

ing signals.  Bleoklst,  C.  J.,  dissenting.  Devine  v.  R.  Co.  541 . 
Watchman  injured,  when  nonsuit  granted.     W(Ui8  v.  R,  Co. 
278 ;  Jenkins  v.  R,  Co.  75(5 ;  Countryman  v.  R.  Co.  835. 

6.  Electric  company's  servant  who  was  injured  on  pole  of  other 

company,  must  show  permission  so  to  climb,  to  recover. 
Aug.  R.  Co.  V.  Andrews,  653. 

7.  Captain  or  master  of  ship  was  servant  of  owner,  rather  than  of 

charterer,  when.    Swift  v.  Tainer,  660. 

8.  Switchman  on  railroad  suddenly  exposed  to  danger  incident  to 

employment.    KendrUk  v.  R.  Co.  782. 

MATERIAL  MEN.    See  Liem,  1-2,  4,  7. 

MINORS.    See  Adiom,  7  ;  Criminal  Law^  3. 

MISTAKE.    See  Equity,  8. 

MORTGAGES. 
!•  Equitable  claim  of  mortgagee  on  rents  and  profits,  where  corpus 
insufficient  to  discharge  the  debt.    Hart  v.  Respess,  87. 

2.  Wife's,  for  husband's  debt,  rights   of  transferee  in  good  faith 

without  notice.    Laater  v.  Stewart,  181. 

3.  Corporation  insolvent,  may  give,  additional  to  note  indorsed  by 

stockholders.     Weihl  v.  Atla.  Co.  297. 
Rights  of  other  creditors  of  the  corporation.     lb. 

4.  Usury  in,  alleged,  where  loan  was  repayable  in  instalments.     Ih, 

5.  Not  recorded  in  time,  though  taken  without  notice,  postponed  to 

retention  of  title  in  written  contract  of  conditional  sile,  als:» 
not  recorded  in  time.     CoUrell  v.  Bank,  508. 

MUNICIPAL  CORPORATIONS. 

1.  Duress ;  money  paid  on  notes  in  compromise  of  taxes  claimed, 

not  recoverable.     Teem  v.  Ellijay,  154. 

2.  Election  for  town  marshal,  when  mayor  could  not  vote  except  in 

case  of  tie.     Gostin  v.  Brooks,  244. 
Postponed  illegally,  officers  held  over  de  facto;  marshal  prop- 
erly made  arrest.     Garrett  v.  Stale,  446. 

3.  Nuisance,  obstruction  of  private  way,  jurisdiction  of  city  recorder 

to  remove.     Conner  v.  Hall,  257. 

4.  Tax  sale,  recitals  in  deed  founded  on,  as  to  notice,  advertisement, 

etc.,  not  evidence.    Johnson  v.  Phillips,  286. 

6.  Street  not  recognized  as  such  by  city,  bridge  on,  giving  way,  re- 

covery for  injury,  when.     Cedartown  v.  Freeman,  452. 
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6.  Election  for  issuance  of  bonds,  notice  must  be  how  specific. 

Mayor  v.  Hemerick^  674. 
Injunction  not  too  lat  %  and  plaintiffs  not  estopped.    Ib^ 

7.  Contract  for  gas  and  water  supply,  for  term  of  years,  must  be 

authorized  by  popular  vote.    Cariersville  Co.  v.  Mayor,  683, 
689. 
Operative  so  long  as  neither  party  repudiates,    lb. 

8.  Tax  exemption,  city  cannot  grant  to  company;  what  contract 

may  be  made.     76. 
Of  land  in  city,  used  for  farming  purposes,  null  and  void. 
Smith  V.  Mayor,  810. 

9.  Injunction  against  tax  levy  not  granted,  though  city  be  debtor 

to  company  taxed.     CartersvilU  Co.  v.  Mayor,  683,  689. 

10.  Ordinance  must  appear  in  petition  for  certiorari  to  review  convic- 

tion in  police  court.     Davis  v.  Ciiy,  724. 
Presumption  that  ordinance  existed,  to  uphold  conviction  of 
selling  liquor.     Chambers  v.  Mayor,  739. 

11.  Liquor  r^ulation  and  control,  embracing  power  to  adopt  dispen- 

sary system,    lb. 
License  revoked,  no   cause  of   action    for    damages,   when. 
Whaley  v.  Mayor,  781. 

MURDER.    See  Criminal  Law,  1. 

NEGLIGENCE. 

1.  Passenger  with  ticket  for  flag  station  on  railroad;  duty  of  con- 

ductor to  stop,  and  of  passenger  as  to  notice.  Chat.  R.  Co, 
V.  Lyon,  16. 

Time  not  sufficient  to  board  train  in  crowd,  hand  caught  in 
slamming  door  by  hasty  start.     Poole  v.  Ga.  R.  Co.  321. 

Jumping  from  moving  train,  no  recovery,  though  not  stopped 
long  enough.     Atlanta  R.  Co,  v.  Dickerson,  465. 

In  stationary  coach,  seeing  cars  coming  too  fast  to  be  coupled 
safely,  conduct  for  jury.     Choi.  R.  Co.  v.  Hugging,  495. 

Failure  to  avoid  injury  not  explained,  new  trial  granted,    lb. 

Hand  crushed  by  flagman,  accidental.  Bleckley,  C.  J.,  dis- 
senting.   Murphy  v.  R.  Co.  832. 

2.  Machinery  defective,  recovery  by  employee  of   lumber  mill. 

WaycroBS  Co.  v.  Guy,  148. 

3.  Contributory,  none  by  building  pasture  fence  and  locating  gate 

for  cattle  on  plaintiff's  land.     Choi.  R.  Co.  v.  Palmer,  161. 
Wagon  driver's,  not  chargeable  to  other  occupant  of  wagon 
struck  by  street  car,  when.     Met.  R.  Co.  v.  Powell,  602. 
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4.  Railroad  operated  by  construction  company,  railroad  company 

liable  for  killing  footman  at  crossing.    CJuU.  R.  Co,  v.  White- 
head, 191. 
Killing  of   stock  by  unavoidable  accident.    Chat,  B^  Co,  v. 
Palmer,  162 ;   Central  H,  Co,  v.  BryaiU,  457. 

5.  Carrier  did  not  here  stipulate  for  non-liability  for  his  negligence, 

even  if  he  could  do  so.    NtcoU  v.  East  T,  R.  Co.  260. 

6.  Street  car  started  suddenly  before  plaintiff  could  alight.    Houston 

V.  R,  Co,  272. 
Collision  of,  with  wagon;   driver  negligent,  other  occupant 
injured,  not  chargeable,  when,    Jfet.  R,  Co,  v.  Powell,  602. 

7.  Railroad  watchman  occupied  with  duty,  suddenly  stricken  by 

train  of  other  company  while  on  its  track ;  whether  he  could 
have  avoided  injury,  for  jury.     Waits  v.  R,  Co,  278. 
But  nonsuit  proper  where  could  have  avoided  injury.    Jenkins 
V.  R,  Co,  756;  Countryman  v.jR.  Co,  835. 

8.  Contract,  servant  may,  to  assume  all  risks  appertaining  to  the 

service,  except  criminal  negligence.    Previous  rulings  re 
viewed  and  affirmed.    Fulton  MiUs  v.  Wilson,  318. 
Covered  all  negligence,  including  failure  of  master  to  have 
machinery  inspected  and  kept  safe.    lb, 

9.  Coupling  cars,  injured  employee  not  negligent.    N,  E.  R,  Co,  v. 

Bamett,  399. 

10.  Railroad  train  not  checked  at  crossing,  but  footman  could  have 

avoided  injury.    Oa,  R.  Co,  v.  Daniel,  463. 

11.  Accidental  injury  if  neither  party  negligent.     Chat.   R.  Co.  v. 

Muggins,  495. 

Switchman  suddenly  exposed  to  danger  incident  to  his  employ- 
ment.   Kendrick  v.  Central  R.  Co,  782. 

Passenger's  hand  crushed  by  employee.  Bleckley,  C.  J.,  dis- 
senting.    Murphy  V.  R,  Co,  832. 

12.  Railroad  freight  train  coupled  to  passenger  coach  containing  pas- 

sengers, extraordinary  diligence  required.    Chat,  R,  Co,  v. 
Hwjgins,  495. 

13.  Locomotive  engineer  negligent  in  proceeding  on  conflicting  signals. 

Bleckley,  C.  J.,  dissenting.    Devine  v.  R.  Co.  541. 
Gross  negligence  of,  as  cause  of  homicide  of  man  on  track. 
Rome  R.  Co.  v,  Barnett,  718. 

14.  Railroad  company's  liability  for,  when  not  applicable  if  deceased 

could  have  avoided  injury.    lb, 

15.  Opinion  of,  not  for  witness.    Kendrick  v.  R,  Co,  782. 

NEGOTIABLE  INSTRUMENTS.    See  Draft, 
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NEW  TRIAL. 

1.  DiBcretion  to  grant  or  refuse.    Bmd»haw  v.  TAomlan, -68;  Wood  v. 

Lane,  78;  Kerdmer  v.  Franer,  113;  Choi.  R.  Co.  y.  WhiteKead, 
190;  Ae/mi  v.  l^aUf  241 ;  Ftdbery  v.  C.  iS.  Co.  365;  Seymort  t. 
iiictf,  872;  Cnioiioim  v.  Freeman,  452;  Jinib  ▼.  LewU,  787; 
Aea/y  V.  iSkn<e,  806;  Sterling  v.  iSKatf,  807. 

2.  Irrelevant  evidence  admitted,  not  require,  where  substantially 

the  same  was  previously  admitted  without  objection.  Payne 
V.  MiOer,  73. 

3.  Charges  assigned  as  error  must  be  set  out  in  grounds,  not  merely 

referred  to  as  divisions  of  whole  charge.    16. 

4.  Brief   of  evidence,  delay  in  approving,  no  cause    to  dismiss 

motion.    Kerehner  v.  Frazier,  113. 
Pending  cases,  act  of  1889  not  applicable  to.     BeU  v.  Hemdon^ 
371. 

5.  Unwarranted  by  Uw,  when.     Obnttead  v.  WiUtams,  144. 

6.  Order  in  term  to  hear  motion  in  vacation,  implied  power  to  decide 

at  any  subsequent  day.    Central  IL  Co.  v.  Feurley^  180. 

7.  Witness  executed  paper  apparently  in  conflict  with  his  testi- 

mony, when  not  cause  for.    Marable  v.  Stale,  425. 

8.  Continuance  not  moved  for,  new  trial  not  granted,  though  accused 

was  in  jail  and  had  no  counsel  till  the  trial.  Thomas  v.  Stale, 
480. 

9.  Irregularities  not  cause  dismissial  of  motion  which  originated  in 

term.     Choi,  R.  Co,  v.  Huggins,  494. 

10.  Improper  conduct  of  party  or  his  counsel,  as  cause  for.    See 

Practice  in  Superior  Court,  16. 

11.  Presumed  that  denial  of,  was  on  grounds  therein  stated,  not  on 

matters  of  practice.    Augusta  R.  Co.  v.  Andrews,  653. 

12.  Dismissal  of  motion,  respondent  should  move  for,  or  points  of 

practice  will  be  waived,    lb, 

13.  Garnishee  cannot  have,  on  main  case.    Exchg.  Bk.  v.  Freeman, 

771. 

NONSUIT. 

Railroad  damage  cases.    See  Railroads,  12, 13,  21,  34. 
Prima  facie  case  as  to  one  mule  killed,  nonsuit  not  granted  as 

to  the  other.     Central  R,  Co.  v.  Bryant^  457. 
Circumstantial  evidence,  for  jury.    lb. 

NOTES  AND  BILLS.    See  Draft;  Promissory  Notes, 

NOTICE.    See  Banks  and  Depositors;  Carriers,  4;  Certiorari,  6 ;  Elec- 
tions, 8 ;  Liens,  5,  6. 

OFFICERS.    See  Municipal  Corporations,  2. 
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ORDINARY.    See  AdministraUm  and  ExecaUm,  4,  6. 

Fees  of,  under  code,  }3694,  are  for  serviced  as  probate  judge  aud 
clerk ;  payment  for  ministerial  orders  for  mioney,  provided 
for  by  §3697.    Lumpkin  Co,  v.  Williams^  388. 

PARENT  AND  CHILD.    See  Banks  and  DeposiUm, 

1.  Conveyance  by  father  to  son  not  in  fraud  of  creditors,  though 

possession  retained  and  conveyance  declared  a  sham.  OriffiSf 
142. 

2.  Fraud  and  undue  influence  of  son  in  obtaining  note  from  insane 

father,    ifeese,  645. 

PARTIES. 

1.  Mortgage  debtors  should  be,  to  petition  against  claimants  for  in- 

junction and  receiver,  when.    Hart  v.  Respess,  87. 

2.  Private  way  obstructed  by  one  of  several  claimants  of  the  land, 

proceeding  to  remove  may  be  against  that  one  without  join- 
ing others  as  codefendants.    Comhot  v.  HdU,  257. 

3.  Administrator  failed  io  make  himself  party  in  place  of  deceased 

plaintiff,  case  dismissed,  no  abuse  of  discretion  to  refuse  to 
reinstate.    Andencm  v.  Gary,  258. 

4.  Lunatic  without  guardian  may  sue  by  next  friend.    Reeaef  645. 

5.  Stricken,  declaration  ailing  joint  contract,  then  read  so  as  to 

allege  several  contract.    Choi.  R,  Co,  v.  Davis,  708., 

6.  Usee,  vendee  of  consignee,  not  made,  when.    Henry  v.  R.  Co, 

815. 
Plaintiff  making  himself  usee  of  person  who  played  game 
with  defendant,  not  allowed.    Smith  v.  Ray,  839. 

PARTITION. 

Equitable  petition  by  tenant  in  common  amended  by  praying 
for.     2'ate  v.  Ooff,  184. 

PARTNERSHIP. 

1.  Witness,  plaintiff's  agent  competent,  as  to  transactions  between 

himself  and  surviving  partner.    Payne  v.  Millery  73. 

2.  Trust  assumed  by  partner  to  whom  copartners  conveyed  assets ; 

not  freed  from  lien  of  judgment  against  copartner,  under 
oode,  §3583,  under  facts  here.     Westbrook  v.  Hays,  101 

3.  Year's  support  for  widow  not  taken  from  partnership  assets,  un- 

less surplus.    Sellers  v.  Shore,  416. 

4.  Several  recovery  in  suit  against  joint  promissors  or  copartners. 

Baker  v.  Thompson,  487. 

PAYMENT.     See  Administrators  and  Executors,  7;    Principal  and 
Agent,  1. 


Digitized  by  VjOOQlC 


880  INDEX.  [89  Ga. 

PERJURY.    See  Criminal  Law,  27,  28. 

PLEADINGS.    See  AcUon» ;  Practice  in  Superior  CouH,  3. 

1.  Set-off  of  datndges  from  breach  of  contract,  not  allowed  in  trover, 

unlees  for  equitable  groand,  as,  non-residence  or  insolvency. 
Barrow  v.  MaUory^  76. 

2.  Demurrer  to,  for  insufficiency,  entertained,  and  evidence  with- 

•   drawn  from  jury,  late  in  trial.    Th. 

General,  for  defects  which  are  matters  for  special  demurrer,  not 
sustained.    Beeae,  645;  Met.  B,  Co.  v.  Powelly  601. 

3.  Homestead  title  set  up  by,  stricken,  facts  showing  homestead  ex- 

pired.    Tate  V.  Goff,  185. 

4.  Privileged  communication  joined  with  general   issue,  need  not 

expressly  admit  speaking  of  defamatory  words ;  may  put 
hypothetical ly.    Jones  v.  Forehand^  520. 

5.  Guardian's  returns,  general  allegation  that  they  Are  unlawful,  in- 

sufficient.    Bonner  v.  Evans j  656. 

6.  Fraud  in  obtaining  allowance  of  returns.     Ih, 

In  obtaining  decree,  record  shonld  beset  f6rth.    JoneSj  792. 

PRACTICE  IN  SUPERIOR  COURt.      See  Amendthenl; '  Charge  of 
Court ;  Jury  ;  New  Trial. 

1.  Claimant  in  justice's  court  did  not  object  to  sufficiency  of  affi- 

davit for  distress  warrant,  levy  not  dismissed  in  superior 
court  because  affidavit  amended  there.     Beete  v.  Walker y  72. 
Opening  and  conclusion  not  given  to,  when.    New  v.  Driver, 
435. 

2.  Evidence  in  support  of  plea,  of  doubtful  admissibility,  receive<l 

subject  to  reconsideration ;  demurrer  to  plea  for  insufficiency, 
entertained  afterwards,  and  evidence  withdrawn.  Barr^iw  w 
Mallory,  76. 

3.  Verdict  directed,  omission  to  designate  on  which  plea  to  base  it, 

no  ground  for  new  trial,  if  verdict  inevitable.  Leww  v. 
Brmuny  115. 

4.  Demurrer  not  sustained  In  vacation  before  return  term.    Stewart^ 

139. 

General,  at  trial  term,  as  to  defects  subject  to  special  deniurrer, 
not  sustained.     Met.  B,  Co.  v.  Powell^  601. 

So  as  to  petition  in  equity,  touching  improper  parties,  super- 
fluous facts,  and  inappropriate  relief.    Betse^  646. 

5.  Lien  foreclosure  denied  "where  part  of  claim  not  proper,  and  no 

offer  to  amend.     Cartter  v.  Borne  Co.  158. 

6.  Observations  of  court  in  hearing  of  jury,  not  cause  fol*  new  trial, 

when.     CfiaL  B.  Co.  v.  Palmer^  161. 
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7.  Witnefls  impertinently  stating  irrelevant  fact  prejadicial  to  pris- 

oner,  promptly  ruled  out,  trial .  not  vitiated.    Surles  v.  State, 
168. 

8.  New  trial,  order  to  hear  motion  in  vacation,  implied  power  to  de- 

cide at  any  subsequent  day.     Central  JR.  Co,  v.  Farley ^  180. 
Dismiss,  refusal  to,  proper  here.    Chat.  R,  Co,  v.  Huggim,  494. 
Dismiss,  respondent  must  move  to,  or  he  waives  points  of 

practice.    Aug,  R,  Co,  v.  Andrews ,  653. 

9.  Amendment  to  equitable  petition,  praying  partition,  not  neces- 

sary to  serve  before  trial  term.     Tate  v.  Ooff,  185. 
10.'  Service  of  amendment,  no  substitute  for  serving  original  declara- 
tion and  process.    BeuleU  v.  Oliver,  246. 

Sheriflf  or  deputy  out  of  office  cannot  amend  defective  or  in- 
complete entry  without  order  of  court.    Ih, 

Amendment,  not  traverse  of  service,  was  plaintiff's  remedy ; 
continuance  refused  and  action  dismissed,    lb. 

Entry  of,  giving  wrong  initial  to  one  partner,  and  omitting 
given  name  of  other,  amendable.    Cheshire  v.  MUburn  Co,  249. 

11.  Party  plaintiff  dead,  administrator  must  be  made  party  in  reason- 

able time ;  no  abuse  of  discretion  not  to  reinstate  case  dis. 
missed.    Anderwnv,  Cary,  258. 

12.  Testimony  stated  by  judge,  in  ruling  on  objection  that  counsel 

was  misstating  it.    Barnes  v.  Statej  316. 

13.  Reopening  case  for  more  testimony,  discretionary.    Luckie  v, 

Johnston,  322;  Jinks  v.  Letvis,  787. 

14.  Demurrer  jointly  by  defendants,  not  sustained  though  no  cause 

of  action  against  one  of  them.    Howard  v.  Edwards,  368. 

15.  Declaration  specific  as  to  part  of  debt,  not  as  to  another,  error  to 

dismiss  as  a  whole;  but  latter  part  stricken  if  no  amend- 
ment offered.    Lumpkin  Co.  v.  Williams,  389. 

16.  Improper  for  solicitor-general  to  announce  before  jury  his  inten- 

tion to  prosecute  a  witness,  when.    Ijemis  v.  State,  396. 
Remarks  in  argument,   presumption  that  court  rebuked  and 

warned  jury  to  disregard.     Chat.  R,  Co,  v.  Hoggins,  496. 
Demonstrations  of  spectator  not  cause  for  new  trial,  where 

judge's  attention  not  called.    Bums  v.  State,  527. 
Disclosure  of  contents  of  paper  not  in  evidence.    Met.  R.  Co. 

v.  Powell,  601. 
Mistrial  may  be  declared,  or  instruction  given  to  jury.    lb. 
A^cquiescence  in,  prevents  new  trial,  when.    26. 
Explanation  by    counsel    (outside   of   evidence)   not  heard. 

Hodgkins  v.  State,  761. 
Informal  question  to  judge,   not  answered,  counsel  has  no 

right  to  draw  favorable  inference.     Clarke  v.  State,  761. 
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17.  Demand  for  tria]  not  waived  by  postponing  trial  at  defendant's 

instance.     Walker  v.  StaU,  482. 

18.  Costs,  when  not  taxed  against  some  of  plaintiffs  in  ejectment 

who  fail  to  recover.    Cureton  v.  Taylor,  491. 

19.  Reinstatement  at  same  term  after  dismissal  on  demurrer.   Phillips 

V.  Aycock,  725. 

20.  Judgment  for  plaintiff  on  appeal  not  set  aside,  though  appeal 

not  entered  on  docket  for  a  long  time.    Combs  v.  Choven,  779. 

21.  Solicitor-general  may  state  what  he  hopes  to  prove,  and  advance 

his  own  theory  as  to  motive,  not  inconsistent  with  evidence. 
Sterling  v.  StaUy  807. 

PRACTICE  IN  SUPREME  COURT. 

1.  Jurisdiction  by  fast  writ  of  error  to  pass  on  jndge's  refusal  to 

attach  for  contempt ;  query.    Salter  v.  TiUoUon,  29. 

2.  Direction  to  make  mortgagors,  as  well  as  claimants,  parties  to 

injunction  and  receiver  case.    Hart  v.  Respess,  87. 
To  dismiss  action.    Bush  v.  Rawlins,  117. 
To  write  off  interest  from  damage  verdict.     Chat.  R,  Co.  v. 

Palmer,  162. 
To  refer   rehearing  of   contempt  case  to  auditor.      Ryan  v. 

Kingsbery,  228. 
To  hold  up  enough  to  cover  alleged  usury  in  mortgage.    Weihl 

v.  AUa,  Co.  298. 
To  confine  new  trial  to  single  issue,  in  damage  case8«      Oa.  R» 

Co.  v.  Daniel,  463 ;  Rome  R.  Co.  v.  BarneU,  718. 

3.  Evidence  not  briefed,  but  affidavits,  etc.  made  part  of  record  by 

order,  and  brought  up  in  full,  not  considered.      Hart  v. 

Respess,  87. 
In  criminal  case,  brought  up  by  questions  and  answers,  not  as 

statute  requires.    Porter  v.  Slate,  422. 
Objections  made  to,  not  disclosed  in  grounds  of  motion  for 

new  trial.    Hicks  v.  Sharp,  312. 

4.  Demurrer  sustained,  judgment   not  brought  up  by  fast  writ. 

Stetvart,  138. 
Motion  to  dismiss  overruled,  matter  for  direct  exception,  not 
ground  for  new  trial.     CedarUnvn  v.  Freeman,  451. 

5.  Continuance  not  reviewable  while  case  pending  below.     Cartter 

V.  Rome  Co.  158. 
0.  Writ  of  error;  certificate  omitting  "specifies  all  of  the  evi- 
dence," though  bill  of  exceptions  sp)ecify  brief  of  evidence 
as  part  of  record  material;  case  dismissed.  Holland  v. 
Van  Beil,  223. 
Containing  recitals  that  ought  to  be  in  bill  of  exceptions,  and 
directing  charge  to  be  sent  up;  dismissed.  Lovingood  v. 
Roberts,  417. 
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7.  Pendente  lite  matter,  order  in  attachment  that  the  case  proceed, 

with  leave  to  plaintiff  to  enter  up  judgment,  etc.    Nat.  Bank 
V.  Berry,  333. 
Evidence  received  over  objection,  assigned  as  error,  but  no 
final  judgment  appearing,  case  may  be  still  pending.     Young 
V.  Jones,  390. 

8.  New  trial  denied,  presumed  on  fp^undstrf  mMioB,  not  iot  mat- 

ters of  practice.    Aug.  R,  Co.  ir,  Andrews,  653. 
Dismiss,  respondent  should  move  to,  and  except  to  overrul- 
ing of  his  motion ;  else  he  waives  points  of  practi<ie.    lb, 

9.  Municipfil   ordinance   must   appear,  to   review   conviction  in 

police  court.    Davis  v.  City,  724. 
10.  Charge  of  court  to  jury  taken  as  true  as  to  recitals  of  fact,  unless 
contrary  be  certified.    Hodgkins  v.  State,  761. 

PRESUMPTION.    See  Evidence,  16,  18,  38,  39,  45. 

PRINCIPAL  AND  AGENT. 

1.  Implied  authority  to  allow  diaoaont  before  maturity  and  receive 
payment  of  bidflnce  of  note  without  presenting  it,  selling 
agent  bad  none.    Holland  v.  Van  Beil,  223. 
Express  authority,  or  general  agency,  or  ratification,  necessary 

to  prove.    lb. 
Ratification  not  inferred  from  forbearance  ti»«ne,  without  eti* 

dence  of  knowledge  by  principal,    lb. 
Accoupt  presented  by  selling  agent  after  due,  question  of 
authority  to  collect,  for  jury.    Luckie  v.  Johnston,  321. 

2.  Declarations  by  selling  agent  not  admitted  to  prove  general 

agency.    Holland  v.  Van  Beil,  223. 
Of  person  taking  deed  for  railroad  right  of  way,  as  res  gestte. 
Chat.  R,  Co,  V.  Davis,  709. 

3.  Garnishee  who  dealt  with  agent,  answering  after  notice  that  he 

owes  the  agent,  still  liable  to  the  principal  his  real  creditor. 
Rutherford  v.  FvIlerUm,  353. 

4.  Authority  to  execute  note,  and  to  extend  by  new  promise,  may 

be  in  parol.    Foster  v.  Cochran,  466. 

5.  Witness,  agent  not  incompetent,  in  behalf  of  his  principal  against 

administrator,  when.    Hidell  v.  Dwindl,  532. 

PRINCIPAL  AND  SURETY. 

1.  Usury  in  note  with  waiver  of  homestead,  sureties  without  notice 

released.    Leivis  v.  Brown,  115 ;  Harrington  v.  Findley,  385. 

2.  Discharge  depends,  not  on  actual  loss,  but  risk  of  loss.    lb. 

3.  Wife  not  surety  for  husband,  but  borrowed  with  him,  when. 

Waldrop  v.  Veal,  306. 
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PRISONER'S  STATEMENT.    See  Criminal  Law,  8,  30. 

PRIVATE  WAYS. 

1.  Necessity  for,  not  apparent,  application  for  tramway  under  acts 

1887,  p^l03,  not  granted.    NormandaU  Co.  v.  KnigJU,  111. 

2.  Obstruction,  proceeding  to  remove,  may  be  against  one  of  several 

'    claimants  of  the  land.     Connor  v.  Hall,  257. 

3.  Jurisdiction  of  city  recorder's  court  to  remove  obstruction  on,  as 

a  nuisance,    lb. 

PROMISSORY  NOTES. 

1.  Wife's  note  and  mortgage  for  husband's  debt,  rights  of  transferee 

in  good  faith  without  notice.    Latter  v.  Stewart,  181. 

2.  Payment  before  maturity,  at  discount,  to  agent  not  having  it  in 

possession,  not  discharge  maker.    Holland  v.  Van  Beil,  223. 

3.  New  promise  by  credit  signed  by  agent  of  maker.    Foster  v. 

Cochran,  466. 

4.  Agent's  authority  to  execute,  and  to  extend  by  new  promise,  may 

he  in  parol.    lb. 

RAILROADS. 

1., Passenger  wrongfully  ejected.     Chat.  H.  Co.  v.  Lyon,  16. 
"Not  alio  well  to  leave  at  destination.   Caldtoell  v.  R.  Co.  550. 
Pushed  off  running  train  by  conductor.  EaU  T  R.  Co.  v.  Hyde, 
721.    See  4  below. 

2.  Flag  station,  ticket  sold  to,  duty  of  conductor  to  stop.     Chat,  R. 

Co.  v.  Lyon,  16. 
Duty  of  passenger  to  notify  conductor.    lb. 
Failure  to  stop  after  receiving  fare.     Caldwell  v.  R.  Co.  550. 

3.  Carrier,  breach  of  duty  as,  sued  for,  not  breach  of  contract.  lb. 

Judicial  notice  taken  that  lessee  of  railroad  company  is  a  com- 
mon carrier.     Caldwell  v;  R.  Co.  550. 

Negligence,  whether  could  stipulate  for  non-liability  for.  Spe- 
cial contract  no  obstacle  to  action  for  tort ;  may  be  a  defence, 
how.    NicoU  V.  R.  Co.  260. 

Good  order,  presumption  that  goods  were  received  in.  Henry 
V.  R.  Co.  815. 

4.  Jumping  from   running  train  on  threat  of  conductor,  damages 

for.    Sav.  R.  Co.  v.  Watson,  111. 
Voluntarily,    no    recovery,   though   train  not  stopped  long 
enough.    Atlanta  R.  Co.  v.  Dickerson,  455. 

5.  Contractors  to  build,  lien  of,  not  extended  to  subcontractors. 

Cartler  v.  Rome  Co.  158. 
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6.  Stock  killed  by  train ;  no  contrilmtory  negligence  by  plaintifT  in 

building  hiB  fence  and  gate.    Chat.  22.  Co,  v.  Palmer,  162. 
Unavoidable  accident  not  in  the  case,  where  no  explanation 

of  circumstances  of  injury,  lb.  Aliter :  mules  killed  at  night. 

Central  R.  Co.  v.  Bryant,  457. 
Circumstantial  evidence,    lb. 

7.  Construction  company  allowed  to  operate,  liability  for  torts  of  its 

servants.    Chat.  R.  Co.  v.  WhiUhead,  190. 

8.  Cross  another  in  city  street  without  first  paying  damages,  rail- 

road cannot.     Oa.  Mid.  R.  Co.  v.  Col.  So.  R.  Co.  206. 

9.  Condemnation  of  strip  from  right  of  way,  in  city,  of  other  com- 

pany, when  enjoined.    Hoke  v.  Oa.  R.  Co.  215. 

10.  Breaking  car,  indictment  for,  must  allege  ownership,  not  merely 

that  it  was  on  a  named  railway.    Cooper  v.  State,  222. 
Shooting  into,  indictment  under  code,  {4438,  must  allege  rail- 
road was  chartered.    Kiser  v.  State,  421. 

11.  Street  railroad  car,  knowledge  by  conductor  of  plaintiffs  inten- 

tion in  boarding,  inferable  from  numerous  previous  instances. 
Houetm  v.  R.  Co.    272. 
Collision  with  wagon,  driver  negligent,  other  occupant   in- 
jured, not  chargeable,  when.    Met.  R.  Co.  v.  Powell,  602. 

12.  Watchman  of  other  road  on  track  of  defendant  by  its  acquies- 

cence, not  a  trespasser.    Whether  he  could  have  avoided  in- 
jury, for  jury.     Waitt  v.  R.  Co.  277. 
When  nonsuit  granted.    Jenkins  v.  R.  Cb.  756;  Countryman  v. 
R.  Co.  835. 

13.  Time  insufficient  to  board  train  in  crowd,  hasty  start,  passenger's 

hand  caught  by  door  slammed.    Poole  v.  R.   Co.  321.    Hand 
crushed  in  door  by  employee,  accident.  Bleckley,  C.  J.,  dis- 
senting.   Murphy  V.  R.  Co.  832. 
Jumping  when  not  stopped  long  enough,  no  recovery.    AUa. 
R.  Co.  V.  Dickerwn,  455. 

14.  Employee's  suit  properly  against  company  whose  road  had  been 

leased,  when.    N.  E.  R.  Co.  v.  Bamea,  399. 

15.  Coupling  cars,  injury  from.    lb. 

16.  Signal  to  get  off  not  customary,  train  bound  only  to  stop  for  rea- 

sonable time;  no  recovery  by  passenger  jumping  off  after 
train  starts.    Atla.  R.  Co.  v.  Dickermm,  455. 

17.  Pedestrian  on  track  struck  by  train;  speed  not  checked  at  cross- 

ing.    Oa.  R.  Co.  V.  Iktniel,  463. 

18.  Passenger,  relation  of,  by  one  in  stationary  coach  waiting  to  be 

taken  by  connecting  road  as  usual.    Chat.  R.  Co.  v.  Huggins, 
495. 

19.  Passenger  car,  with  passengers  in  it,  coupling  freight-train  to,  ex- 

traordinary diligence  required.    lb. 
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20.  Employees  connected  with  train,  production  of  all,  not  required, 

not  charged  where  not  requested.    lb, 

21.  Engineer  proceeding  with  train  on  conflicting  signals,  negligent. 

Bleckley,  C.  J.,  question  for  jury.    Devine  v.  R,  Co,  541. 

22.  Passenger  (negro)  assaulted  by  drunken  men,  punitive  damages 

for.    R.  d'  D.  R.  Co,  v.  Jeffenon,  554. 
Pushed  off  running  train  by  conductor.  Ecut  T,  R.  Co.  v.  Hyde, 
721. 

23.  Police  power  of  conductor,  duty  to  use.    lb. 

24.  Flagman  injured  in  line  of  his  duty.     Ga.  R.  Co.  v.  Hudson,  558. 

25.  Crossing  near  city  limits,  injury  on,  by  switch  engine.  R.  <&  D,  R. 

Co,  V.  Johnson,  560. 

26.  Postal  clerk  injured  by  car  overturning.    R.  <Cr  D,  R.  Co.  v  AUi- 

ww,  567. 

27.  Taxation  of,  by  counties,  act  of  1889  held  constitutional.    Co- 

lumbus R,  Co.  V.  Wright,  574. 

28.  Misapplication  of  law  as  to  one  company,  of  no  avail  to  another. 

Ga.  M,  R.  Co.  v.  StaU,  598. 

29.  Stock  gaps,  contract  to  keep  up,  in  settlement  of  litigation.    Chat, 

R,  Co,  v.  Davis,  709. 

30.  Right  of  w^y  procured  by  construction  company,  railroad  com- 

pany must  perform  conditions  in  deeds  thereto,     lb, 

31.  Agent,  declaration  of  person  taking  deed  to  right  of  way,  that  he 

was  such,  res  gestse.    lb, 

32.  Gross  negligence  of  engineer  in  running  over  man  on  track. 

Rome  R.  Co,  v.  Bameti,  719. 

33.  Amendment  of  action  for  land  taken,  alleging  taking  of  soil,  not 

allowable.     Chat.  R,  Co.  v.  East  R.  Co.  732. 

34.  Switchman  accidentally  killed,  danger  jncident  to  his  employ- 

ment, nonsuit.    Kendrick  v.  R.  Co.  782. 
Experienced  or  inexperienced,  immaterial,    lb, 

35.  Accidental  injuries.    lb.;  Chat,  R.   Co.  v.  Huggins,  495 ;  Murphy 

V.  R,  Co.  832.    Bleckley,  C.  J. :  Ontis  on  company.    lb. 

RATIFICATION. 

1.  By  building  committee  of  religious  association,  of  contract,  what 

necessary  to  show.     New  Ebenezer  v.  Gress,  125. 

2.  By  principal,  of  payment  to  agent,  not  inferred  from  forbearance 

to  sue,  without  proof  of  knowledge.    HoUand  v.  Van  Beil,  223. 
Charge  as  to,  correct.     Luckie  v.  Johnston,  322. 

RECEIVER.    See  Injunction  and  Receiver. 

RECORD.    See  Lims,  6. 

REGISTRATION.    See  EUctions,  1,  2. 
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REUGIOUS  ASSOCIATION  UNINCX)RPORATED. 

1.  Lien  of  material  raan,  where  building  committee  employed  con- 

tractor who  engaged  to  furnish  material,  what  necessary  to 
set  up.    New  Ebenezer  v.  Gres»y  125. 

2.  Contract,  authority  to  make,  how  exercised  by  building  com- 

mittee.   76. 

3.  Ratification  of  unauthorized  contract,  not  result,  when,    lb, 
BES  ADJVDJCATA.    Bee  Estoppel. 

1.  Contempt  proceeding  reviewed  by  Supreme  Court,  defences  con- 

cluded, that  were  or  might  have  been  presented.    Byan  v. 
Kingsberyy  228. 

2.  Imprisonment  cannot  be  made  perpetual  by  this  doctrine,    lb. 

3.  City  not  estopped  from  repudiating  illegal  contract  by    prior 

adjudication.     CartermUe  Co.  v.  Mayor,  689. 

4.  Claimant  as  head  of  family,  bound  by  judgment  on  his  affidavit 

of  illegality  alleging  payment    Sparks  v.  Etheredge,  790. 

ROADS. 

1.  Land  taken  or  damaged  for,  holder  of  bond  for  title  may  recover, 

when.    Fulton  Co.  v.  Amorous,  615. 

2.  Wife  not  bound  by  husband's  signature  to  petition  for  widening, 

without  assent.    lb. 

3.  Notice  in  writing  not  presumed  given  by  order  reciting  publica- 

tion of  notice.    lb. 

4.  Land  taken  in  excess  of  limit  fixed  by  order  of  commissioners, 

recovered  for.    lb. 

SALES.    See  Administrators  and  Executors,  1,  2,  3,  8;  Dower ;  Home- 
stead ;  Levy  and  sale;  Vendor  and  Purchaser, 

SERVICE. 

1.  Amendment  to  equitable  petition,  praying  for  partition,  not  neces- 

sary to  serve  before  trial  term.     Tate  v.  Goff,  185. 

2.  Amendment  served,  no  substitute  for  serving  original  declaration 

and  process.    Beutell  v.  Oliver,  246. 

Traverse  by  plaintiff  not  proper  remedy,    lb. 

Sheriff  or  deputy  out  of  office,  cannot  amend  defective  or  in- 
complete entry,  without  order  of  court,     lb. 

3.  Continuance  to  perfect,  refused,  diligence  lacking.    lb. 

4.  Partnership,    one  member  served,  though    entry  gave   wrong 

initial  to  his  name.     Cheshire  v.  Milbum  Co.  249. 

5.  Return  conclusive  until  traversed  or  falsified,    lb. 

SET-OFF. 

Trover,  by  damages  from  breach  of  contract,  not  allowed,  unless 
for  equitable  reason,  as,  non-residence  or  insolvency.  -Bar- 
row; V.  Mallory,  76. 
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SHIPPING. 

1.  Contracts  of  majority  owner  binding  on  minority,  unleaa  they 

dissent.    Swift  v.  Tatner,  660. 

2.  Charter-party  construed  as  contract  of  affreightment,  not  as  lease 

or  demise,  when.    lb. 

3.  Captain  or  master  was  servant  of  owner,  not  of  charterer.    lb, 

WageH  during  detention  of  ship  under  legal  process,    lb. 
Neglect  to  collect  freights  of  charterer.    16. 

4.  Attlwhment  against  several  as  joint  owners,  joint  ownership 

must  be  proved,  though  defendants  replevy,    lb. 

SLANDER. 

1.  Plea  of  privilege  may  be  joined  with  general  issue,  and  put 

admission  hypothetically.    Jone4i  v.  Forehand,  520. 

2.  Evidence,  all  facts  tending  to  throw  light  on  true  character  of 

the  occasion.    lb. 

Defendant  cannot  testify  occasion  was  privileged  and  confi- 
dential,   lb. 

Irrelevant  communication  of  landlord  to  arbitrator,  not  priv- 
ileged, when.    lb. 

3.  Married  woman  may  sue  for,  without  joining  husband.    PavhvBki 

V.  Thornton,  829. 

4.  Words  used  to,  not  of  plaintifT,  in  her  presence,  no  defence.    lb. 
STATUTES. 

1.  Local  option  general  law  applies  to  Pulaski  county  having  pre- 

vious local  acts  regulating  but  not  prohibiting  sale  of  liquor. 
Grantham  v.  State,  121. 

2.  Amendment  to  code  section  applies  to  following  section  which 

is  a  context  thereto;  but  not  where  a  violent  strain  on  the 
words  would  result.    Kiser  v.  State,  421. 

3.  Local  statute  for  nitration  applied  to  elections  therein  named, 

leaving  general  law  to  operate  on  others,  including  one  for 
issuance  of  county  bonds.    Kaigler  v.  Robertt,  476. 

4.  Taxation  of  railroads  by  counties,  act  of  1889  construed.    Column 

bus  R.  Co.  V.  Wright,  674. 

5.  Liquor  sale,  regulation  and  control  of,  by  city,  for  medicinal,  me- 

chanical and  sacramental  purposes  only,  construed  as  limit- 
ing sales  to  those   purposes  though   already  prohibited. 
Chambers  v.  Mayor,  739. 
Three  miles  of  church  law  (1891),  constitutional  as  to  time  and 
mode  of  passage,  and  in  other  respects.    Butier  v.  State,  821. 

STOCKHOLDERS.    See  Corporations,  1-2. 

STOCK,  KILLING  OF.    See  RaUroads,  6. 
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STREETS.    See  Munio^  Corpor€akm$,  5 ;  HoacU, 
TAX.    See  Municipal  Corporations,  1,  4,  8. 

1.  On  ndlroade  by  counties,  under  act  of  1889,  constitutional.    Co- 

lumbuB  R.  Co.  V.  Wright,  674. 
Misapplication  of  act  as  to  one  company,  no  cause  for  arresting 
execution  against  another.    Ga.  M,  R,  Co,  v.  Slate,  598. 

2.  Illegality  affidavit  provided  by  statute,  returnable  to  court  of  one 

county,  cannot  be  transferred  to  other  court.    Ih, 

3.  On  sewing-machine  business,  constitutional.    Weaver  v.  State,  639. 

4.  On  wild  land,  act  of  1874  applied  to  minor  with  guardian.    Bed- 

good  V.  McLain,  793^ 
Execution  not  void,  tho«|^  not  properly  directed.    lb. 
Transfer  of  ^.  /a.  recited  by  mi8lftka>  pleaded  to  action  to  reeover 

land.     lb. 

TEI4EGRAPH  COMPANIES. 

1.  Penalty  and  special  damages  recovered.     W.  U.  TeL  Co.  v.  Lind- 

ley,  484. 

2.  Declaration  must  allege  what,  as  to  message  sent  from  out  of  the 

State.    Oreenberg  v.  Tel  Co.  754. 

TENANTS  IN  COMMON.    See  Fartition. 
TENDER. 

Cancellation  of  sheriff's  deed  under  void  levy,  defendant  con- 
senting to  sale,  though  of  weak  mind,  what  necessary. 
O'Kelley  v.  GhoUton,  1. 

TITLE. 

1.  Sheriff's  sale  under  levy  void  for  uncertainty,  passed  none.     But 

when  binding.    CKeUey  v.  GhoUUm,  1. 

2.  Cancellation  of  sheriff's  deed,  what  necessary  for.    J&. 

3.  Children  of  mother  who  was  legatee  of  her  father  and  died  be- 

fore he  died,  took  as  her  representatives;  but  their  title  is 
subject  to  defeat  by  prescription  or  other  defence  by  holders 
under  their  father.    Smith  v.  WiUiam$,  9. 

4.  Equitable  claim  of  mortgagee  on  rents  and  profits,  where  corpus 

insufficient  to  pay  debt.    Hart  v.  Respess,  87. 

5.  Draft  indorsed,  **  for  deposit  to  the  credit  of "  drawer ;  title  passed 

to  the  bank,  under  facts  here.    Fourth  Bank  v.  Mayer,  108. 

6.  Landlord  promised  personalty  for  performing  rent  contract,  gift 

never  consummated,  tenantacquired  no  title.  Bush  v.  Ravf^ 
lins,  117. 

7.  Administrator's  sale  in  1870,  subject  to  dower,  bona  fide  pur- 

chaser's title  good  against  heirs,  though  widow  not  entitled 
to  dower.     Chancey  v.  Henry,  123. 
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8.  Conveyance  by  father  to  son  good,  though  poaseesuMi  nteuiad 

and  deed  declared  only  a  aham.    Griffis,  142. 
By  husband  and  wife  as  security,  afterwards  made  absolute  by 

agreement,  wife  could  not  recover.     Waldrop  v.  Venly  306. 
By  father  to  daughter  and  her  husband,  not  impeached  by 

father*8  declarations  out  of  possession.    Hlckt  v.  Sharp ^  311. 

9.  Fraudulent  sale  of  mule  before  judgment  against  vendor,  bona 

fide  purchaser  from  fraudulent  vendee,  though  after  judg- 
ment, protected.    Sawyer  v.  Almandf  314. 

10.  Security  deed  for  debt  paid ;  defence  to  complaint  for  land  not 

established.     Wells  v.  Daniel,  330. 

11.  Retention  of,  in  writing,  not  recorded,  prevails  over  subsequent 

mortgage  not  recorded^  though  taken  without  notice.    Col' 
irell  V.  Bank,  508. 

12.  Bond  for,  holder  of,  in  possession,  is  true  owner  as  to  all  save 

maker  of  bond  and  those  claiming  under  him.    Fulton  Co,  v. 
Amorous,  615. 
Damages  to  premises,  may  recover  for.    76. 

TORTS.    See  Actims,  2 ;  Damages, 

TROVER.    See  Bail- Trover. 

1.  Set-off  of  damages  from  breach  of  contract,  not  allowed,  unless 

for  equitable  reason,  as,  non-residence  or  insolvency.    Bar- 
row v.  Mallory,  76. 

2.  Tenant's  suit  against  landlord  for  gift  never  consummated  but 

promised  as  a  gratuity  for  performing  rent  contract.    Bu»h  v. 
Rawlins  f  117. 

TRUSTS. 

1.  Oral  statements  by  husband  who  reduced  wife's  property  to  pos- 

session, not  make  trust  in  favor  of  children,  when.    Smith 
V.  Williams,  9. 

2.  Partners*  conveyance  to  copartner  who  assumed  certain  debts. 

Westbrook  v.  Hays,  101. 

USURY. 

1.  Homestead  waiver  void  for,  sureties  without  notice  released, 

whether  or  not  principal  take  homestead  or  plead  usury. 
Lewis  V.  Brown,  115 ;  Harrington  v.  Findley,  385. 

2.  Instalment  loan,  whether  tainted.    Weihl  v.  Atla,  Co,  297. 

VENDOR  AND  PURCHASER.    See  Title, 

1.  Joint  vendor,  bank  not  liable  as,  with  consignor  who  shipped 
goods  and  drew  with  bill  of  lading  attached,  indorsing  it  in 
blank.     Fourth  Bank  v.  Mayer,  108. 
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2.  Conditional  contract  of  sale  rescinded  by  seller,  liability  for  pay- 

ments, less  hire  and  depreciation.    Srwok  v.  Raglan^  251. 
Purchase  payments  termed  **  hire/'  not  render  contract  a  bail- 
ment. Cottrell  V.  Merchants  Bank^  608. 

3.  Sale,  whether  by  the  tract  or  by  the  acre.    Seymore  v.  Rice,  372. 

4.  Mistake  of  vendor,  deed  cancelled  for.     Werner  v.  Raw9on,  619. 
VERDICT.    See  Divorce,  1. 

1.  Directed,  omission  to  designate  on  which  plea  to  base  it,  no 

ground  for  new  trial,  if  result  inevitable.  Lewis  v.  Broum, 
115. 

2.  Certain  imd  intelligible.    Ghat.  R.  Co,  v.  Palmer ,  162. 

3.  Interest  on  damages  found,  directed  written  off.     lb. 

4.  Covered  issues ;  general  finding  for  the  plaintiff  of  the  premises 

in  dispute.     Wells  v.  Daniel,  330. 

5.  Joint  promissors  or  copartners  sued,  finding  construed  as  against 

the  one  to  whom  a  disclaimer  in  open  court  did  not  apply. 
Baker  v.  Thompson,  487. 

6.  Justice's  court  jury  recalled,  before  dispersing,  to  correct.    lb. 

7.  Attachment  against  several  persons  as  joint  owners  of  ship,  evi- 

dence must  show  joint  ownership,  to  support  verdict  against 
all,  though  they  replevied.    Sivift  v.  Tatner,  673. 

WAIVER.    See  Administrators  and  Executors,  10 ;  Homestead,  1 ;  New 
Trial,  12. 

WILD  LAND.    See  Tax,  4. 

WILLS. 

1.  Wife  died  intestate  in  1867,  husband's  marital  rights  having  at- 

tached, her  children  took  no  interest  in  legacy  to  which  she 
was  absolutely  entitled  under  her  father's  will.  SmUh  v. 
Wiiliams,  9. 

2.  Wife  who  was  legatee  absolutely  of  her  father,  died  before  he 

died,  her  children  took  as  her  representatives,    lb. 

3.  Division  of  land  and  personalty  directed  ;  that  personalty  was  so 

divided,  would  not  t«nd  to  show  that  land  was.    lb. 

4.  Executors  selling  solely  under  will,  must  comply  with  testator's 

directions.     Napier  v.  Napier,  48. 
Division  of  land  into  lots  directed,  sale  of  tract  as  a  whole  en- 
joined,    lb. 

5.  Execution,  proof  of.     Wood  v.  Lane,  78. 

6.  Construed  by  act  of  February  17,  1854 ;  will  made  in  1850 ;  testa- 

tor died  in  1865.    Stone  v.  Franklin,  190. 

7.  Limitation  over;  no  intention  to  create  estate-tail  implied  from 

words  used ;  life-estate  taken,  not  fee.    lb. 
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8.  Deed,  instrament  in  form  of,  was  testamentary  in  its  character. 

D(maid  v.  Ne^U,  290. 

9.  Attested  by  two  witneeaea,  not  aided  by  probate  and  record. 

Cureton  v.  Taylor,  490. 

WITNESS.    See  CanHnuance,  2. 

1.  Partner  dead,  plaintiff's  agent  competent  as  to  transactions  be- 

tween himself  and  the  sarvivor.    Pat/ne  v.  MXUtr,  73. 

2.  Joint  defendant  with  administrator  of  deceased,  though  party  to 

transaction  and  interested  in  charging  administrator  with 
liability,  competent  for  plaintiffl    New  EbeMser  v.  Orem,  125. 

3.  Impeached,  not  sustainable  by  disproving  particular  &icts  brought 

out  on  cross-examination  of  impeaching  witness.    Sarlet  v. 
State,  108. 
Charge  as  to  impeachment,  not  error.    HodgHns  v.  State,  761. 

4.  Impertinently  stating  irrelevant  fact  prejudicial   to   accused, 

promptly  ruled  out,  trial  not  vitiated.    SurUs  v.  State,  168. 
6.  Justice  presiding  on  appeal  to  jury,  cannot  be.  Bakery.  ThcmpaoUf 
487. 

6.  Interest  of  witness  balanced,  competent ;  liable  whether  action 

fails  or  succeeds.    Hidell  v.  DwineU,  532. 

7.  Agent,  when  competent  to  testify  in  behalf  of  his  principal 

against  an  administrator.    lb. 

8.  Character,  knowledge  of,  shown  by  witnesses  who  disclaim  such 

knowledge.    Hodgkins  v.  State,  761. 

WORDS  AND  PHRASES. 

1.  Game  in  code,  {4580,  sufficiently  certain,  taken  in  its  ordinary 

signification.    Ounn  v.  State,  341. 

2.  Sunday  and  the  Sabbaih  Day,  synonymous,    lb. 

3.  Obscene  and  vulgar.    See  Criminal  Law,  30. 
YEAR'S  SUPPORT. 

Partnership  assets  not  liable  for,  unless  surplus  remain  after  payment 
of  creditors.    Sellers  v.  Shore,  416. 
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